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No.  12.888. 

Donald  v.  Kell. 

JlTDOMENT. — Enforeement  of. — Bankruptcy, — Ouuaeter  of  DehL — Where  the 
enfottrement  of  a  judgment  is  soaght  to  be  defeated  by  a  discharge  in 
bankruptcy,  it  is  proper  to  look  beliind  it  to  the  character  of  the  debt 
upon  which  it  is  founded;  and  if  it  is  ascertained  that  the  debt  belongs 
to  a  class  upon  which  the  discharge  does  not  operate,  the  judgment 
will  l>e  enforced. 

Same. —  Revival  aj  JudgmenL — Rights  qf  Third  Partus, — Eecord. — Admini^ 
iraior. —  WrongfiU  Conremon.. — Wliere,  in  sucli  case,  a  judgment  is  sought 
to  be  revived  and  enforced  against  real  estate  acquired  by  the  debtor 
■after  his  discharge  in  bankruptcy,  and  by  him  sold  to  a  third  party, 
.and  the  record  shows  that  the  action  in  which  tlu;  judgment  was  ren- 
•deretl  was  upon  a  promissory  note,  execute<l  by  the  debtor  in  his  indi- 
Tidual  capacity,  the  judgment  will  not  be  revived  or  enforced  against 
•ach  third  party,  although,  in  fact,  the  note  on  which  the  judgment 
was  rendered  had  been  given  by  the  debtor  to  his  successor,  as  adminis- 
trator, for  moneys  belonging  to  tlie  estate,  which  had  been  wrongfully 
converted  by  the  former  to  his  own  use. 

Sam^r.— Pleading.^ Armoer. —  Unnecetnciry  Avermenta. — Where  an  answer  to 
a  complaint  to  revive  and  enforce  a  judgment  against  one  who  has  been 
discharged  in  bankruptcy  shows  tliat  the  judgment  is  founded  on  a 
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promissory  note,  it  is  not  necessary  that  there  should  be  an  additional 
averment  that  the  debt  was  not  incurred  in  a  fiduciary  capacity,  as  the 
note  on  its  face  implies  a  contract  between  the  parties  as  individuals. 
Decedents*  Estates. — Adminisimtor, — Acceptance  of  Individual  Note  of 
Predecessor. — Judgment, — Where  an  administrator  accepts  from  hi» 
predecessor  (a  former  administrator)  a  promissory  note,  executed  by 
th^  latter,  payable  to  himself  for  money  due  from  such  predecessor  to- 
the  estate  of  the  decedent,  and  obtains  judgment  on  such  note  in  his 
own  right,  he  can  not,  as  against  a  third  party,  who  purchases  the  real 
estate  of  the  debtor,  acquired  by  him  after  his  discharge  in  bankruptcy, 
successfully  assert  that  such  cause  of  action  was  one  not  barred  by  the 
bankrupt's  discharge. 

From  the  Gibson  Circuit  Court. 

W.  M.  Land  and  J.  B,  Gamble,  for  appellant. 
J,  E,  McOuUoiigh  and  «7.  H.  Miller y  for  appellee. 

Elliott,  C.  J. — The  appellant  seeks  to  revive  a  judgment 
and  enforce  it  against  real  estate  owned  by  the  appellee.  The 
judgment  upon  which  the  complaint  is  based  was  rendered 
against  the  grantor  of  the  appellee,  and  was  rendered  prior 
to  his  acquisition  of  title.  The  answer  of  the  appellee  al- 
leges that  the  judgment  was  rendered  on  a  promissory  note 
executed  by  his  grantor,  Robert  Duncan,  and  one  Andrew  J. 
Lewis;  that  Duncan  was  adjudged  a  bankrupt,  and  a  full 
discharge  awarded  him  under  the  bankrupt  act.  The  appel- 
lant replied  that  Duncan  was  the  administrator  of  the  estate 
of  Alexander  C.  Donald,  deceased,  and,  as  such  administra- 
tor, wrongfully  converted  to  his  own  use  one  thousand  dol- 
lars of  the  money  of'Donald^s  estate;  that  Duncan  resigned 
his  trust;  that  the  appellant  succeeded  him,  and  that  the 
promissory  note  on  which  the  judgment  was  founded  was 
executed  to  secure  the  payment  of  the  money  wrongfully 
converted  by  him. 

The  answer  shows  that  the  judgment  is  founded  on  a  prom- 
issory note,  and  thus  shows,  prima  fade,  at  least,  that  the 
debt  was  not  created  by  the  appellee's  grantor  while  acting 
in  a  fiduciary  capacity.  Hays  v.  Ford,  55  Ind.  52.  Where 
the  pleadinc^  shows  on  its  face  that  the  foundation  of  the 
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judgment  is  a  promissory  note,  it  is  not  necessary  to  aver 
that  the  debt  was  not  incurred  in  a  fiduciary  capacity,  for  the 
note  on  its  face  implies  a  contract  between  the  parties^  and 
constitutes  a  debt  not  of  a  fiduciary  character. 

The  doctrine  of  Sorden  v.  Oatewoody  1  Ind.  107,  can  not 
be  extended  to  such  a  case  as  this,  where  the  judgment  is 
shown  to  have  been  founded  on  a  contract.  The  answer  need 
not  go  beyond  the  instrument  on  which  the  judgment  is 
founded,  for  an  answer  which  pleads  a  prima  facie  defence  is 
good.  Where,  as  here,  the  instrument  which  constitutes  the 
foundation  of  the  judgment  is  shown  to  be  a  promissory  note, 
the  presumption  is  that  it  evidenced  a  debt  provable  under 
the  bankrupt  law,  and  this  presumption  must  prevail  until 
overthrown. 

Where  the  enforcement  of  a  judgment  is  sought  to  be  de- 
feated by  a  discharge  in  bankruptcy,  it  is  proper  to  look  be- 
hind it  to  the  character  of  the  debt  upon  which  it  is  founded, 
and  if  it  is  ascertained  that  it  belongs  to  a  class  upon  which 
the  discharge  does  not  operate,  the  judgment  will  be  enforced. 
In  re  Patierson,  1  Nat 'I  Bk.  Reg.  307;  In  re  Whitehouse,  4 
Nat'l  Bk.  Reg.  63;  Flanagan  v.  Pearson,  14  Nat'l  Bk.  Reg. 
37;  Howland  v.  Carson,  28  Ohio  St.  625;  lure  Seymour,  1 
Ben.  348;  In  re  Robinson,  6  Blatchf.  253;  Homer  v.  S/>e/- 
num,  78  III.  206;  Reid  v.  Marthi,  4  Hun,  590;  Simpson  v. 
Simpson,  80  N.  C.  332;  Wade  v.  Clark, _52  Iowa,  158  (3& 
Am.  R.  262).  • 

These  cases  do  not  create  a  new  principle ;  they  merely  ap» 
ply  an  old  one,  for  it  has  long  been  the  law  that,  wherever 
justice  requires  it,  a  judgment  will  be  adjudged  to  be  an  old 
debt  in  a  new  form,  and  will  not  be  regarded  as  creating  a 
new  debt.  Evans  v.  Sprigg,  2  Md.  457 ;  Wyman  v.  Mitchell, 
1  Cowen,  316  ;  Qark  v.  Rolling,  3  N.  Y.  216.  If,  there- 
fore, the  judgment  on  which  the  appellant  rests  her  action 
had  been  directly  for  the  money  wrongfully  converted  by 
Duncan,  his  discharge  in  bankruptcy  could  not  prevail 
against  it. 
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The  search  for  the  cause  of  action  on  which  the  judgment 
rests  does  not  disclose  a  cause  of  action  for  the  money  con- 
verted by  Duncan,  but  the  cause  of  action  revealed  b  upon 
a  promissory  note  executed  by  him  and  another  person.  On 
the  face  of  the  record,  the  cause  of  action  is  upon  the  prom- 
issory note,  and  to  ascertain  the  consideration  for  the  note  a 
second  step  back  of  the  judgment  must  be  taken. 

Our  opinion  is,  that  where,  as  here,  the  rights  of  a  pur- 
chaser are  involved,  the  second  step  can  not  be  taken.  A 
purchaser  is  bound  only  by  what  the  record  discloses,  and  in 
this  instance  that  disclosed  a  judgment  on  a  debt  which  the 
discharge  in  bankruptcy  extinguished.  It  would  make  titles 
insecure  to  permit  a  creditor  in  such  a  case  to  go  back  of  the 
cause  of  action  on  which  the  judgment  was  founded,  and  de- 
feat the  purchaser  by  proof  that  it  was  not  such  a  cause  of 
action  as  it  purported  to  be.  But  there  is  another  consider- 
ation of  great  weight  here,  and  that  is  this,  the  appellant  ac- 
cepted a  promissory  note,  payable  to  herself,  executed  by 
Duncan  and  another  person,  for  the  money  due  from  him  to 
the  estate  of  the  decedent,  and  after  having  done  this  she 
obtained  judgment  in  her  own  right,  and,  having  elected  to 
do  this,  she  can  not,  at  all  events  as  against  a  purchaser,  suc- 
cessfully assert  that,  the  cause  of  action  was  one  not  barred 
by  the  discharge  in  bankruptcy.  In  such  a  case  as  this,  the 
creditor  can  not  be  permitted  to  travel  back  of  the  contract 
which  appears  on  the  face  of  the  record  as  the  foundation  of 
the  judgment,  and  prove  another  debt,  for  the  purpose  of  de- 
feating a  purchaser  who  has  purchased  land  to  which  the 
bankrupt  acquired  title  after  his  discharge. 

Judgment  affirmed. 

FUed  May  10^  1887. 
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No.  12,668. 

The  Merchants  Despatch  and  Transportation  Com- 
pany V.  Merriam  et  al. 

Common  Cabbies. — Contrad. — Care  Eequired  Qmeeming  GoodU, — A  stipu- 
lation in  a  bill  of  lading  issued  by  a  transportation  company,  that  goods 
received  for  shipment  at  Boston  are  "to  be  forwarded  to  Louisville 
depot  only,"  does  not  relieve  the  carrier  from  its  duty  to  properly  care 
for  them  after  their  arrival  at  the  latter  place. 

Same. — IhUy  to  Prcmde  Place  (^  Storage. — Although  the  bill  of  lading  is 
silent  on  the  subject,  it  is  the  duty  of  a  common  carrier,  which  becomes 
a  part  of  its  contract,  to  provide  a  place  where  goods  may  be  safely  kept 
after  they  have  been  unloaded  from  the  cars  in  which  shipment  is  made. 

Same. —  Warehouseman.^ Negligence. — Delivery  to  Wrong  Person. — Conversion. 
— After  goods  are  unloaded  and  stored,  the  liability  of  the  carrier  be- 
comes that  of  a  warehouseman,  whether  the  depot  or  place  of  storage 
belongs  to  it  or  to  another;  and  if,  through  its  negligence,  the  goods  are 
delivered  to  a  wrong  person,  it  is  liable  to  the  owner  upon  its  contract 
for  damages  as  for  a  conversion. 

From  the  Marion  Superior  Court. 

A.  C.  Harris  and  W.  H.  Calkitia,  for  appellant. 
R,  Hill  and  J.  W,  Nichol,  for  appellees. 

ZoLLARS,  J. — ^On  the  23d  day  of  March,  1880,  appellant 
received  from  G.  &  C.  Merriam,  a  firm  doing  business  in 
Massachusetts,  a  case  of  books  to  be  carried  from  Boston  to 
Louisville,  Ky. 

The  case  was  safely  transported,  and  arrived  at  Louisville 
on  the  29th  day  of  that  month. 

In  the  bill  of  lading,  executed  by  appellant,  are  these 
provisions :  "  Received  of  *  *  *  the  following  package, 
*  *  *  to  be  forwarded  *  *  *  to  Louisville  depot  only." 
"All  articles  of  freight  on  arrival  at  place  of  destination  are 
at  the  risk  and  expense  of  the  owner."  Also  the  following : 
"In  no  case  will  damages  be  allowed  for  wrong  delivery  or 
loss  caused  by  defective  marking  with  initials,  or  where. the 
marks  or  directions  are  made  on  paper  or  cards." 

The  consignees  are  given  in  the  bill  as  G.  &  C.  Merriam, 
Louisville,  Ky. 
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It  is  alleged  in  the  complaint^  that  by  the  terms  of  the 
'agreement,  of  which  the  bill  of  lading  filed  with  and  a 
part  of  the  complaint  is  the  written  evidence,  appellant 
undertook  and  agreed  to  catry  the  books  from  Boston  to 
Louisville,  and  there  deliver  them  to  appellees  or  their  duly 
authorized  agent,  upon  a  surrender  of  the  bill  of  lading; 
that  appellant  did  not  so  deliver  the  books,  but,  in  violation 
X)f  the  contract  and  the  bill  of  lading,  wrongfully  converted 
them  to  its  own  use. 

Upon  some  points  in  the  case,  there  is  a  conflict  in  the 
evidence,  but  there  is  evidence  tending  to  establish  the  fol- 
lowing as  the  facts  in  the  case : 

After  the  arrival  of  the  books  at  Louisville,  they  were 
placed  in  the  freight  depot  of  the  Louisville,  Cincinnati  and 
Lexington  Railroad  Company,  and  remained  there  until  the 
^th  day  of  the  following  April. 

The  bill  of  lading,  with  a  draft  on  one  Judson  W.  Tur- 
ner for  the  value  of  the  books  attached,  was  forwarded  by 
appellees  to  a  bank  in  Indianapolis,  where  Turner  lived. 
By  paying  the  draft.  Turner  would  have  been  entitled  to  the 
bill  of  lading  and  the  books.  Without  payment  of  the 
draft,  he  was  not  entitled  to  either  the  bill  of  lading  or  the 
books.  He  never  paid  the  draft,  nor  did  he  in  any  other 
way  pay  to  appellees  the  amount  of  the  draft  or  the  value 
of  the  books. 

Subsequent  to  the  arrival  of  the  books  at  Louisville,  he 
sent  his  brother  to  that  city  with  a  letter  in  the  shape  of  an 
order  for  the  books,  signed  by  himself  as  "  agent,'*  on  the 
Louisville,  Cincinnati  and  Lexington  Railroad  Company. 
Upon  that  letter  the  railroad  company  delivered  the  books 
to  the  brother,  and  he  disposed  of  them  as  directed  by 
Turner. 

Somewhat,  perhaps,  of  the  nature  of  an  express  company, 
appellant  is  clearly  a  common  carrier,  and,  as  such,  subject 
to  the  rules  of  law  applicable  to  such  carriers. 

Whether  or  not,  in  the  absence  of  a  stipulation  in  the  bill 
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of  lading,  such  transportatiou  companies  are  bound  to  de- 
liver goods  to  the  consignee  in  the  manner  express  com- 
panies are,  is  a  question  we  need  not  decide. 

Whatever  might  otherwise  be  the  rule,  the  stipulation  in 
the  bill  of  lading  in  this  case,  that  the  goods  should  be  for- 
warded to  the  Louisville  depot  only,  would  be  sufficient  to 
relieve  appellant  from  the  duty  of  seeking,  and  making  a 
personal  delivery  of  the  goods  to  the  consignees  at  their 
residence  or  place  of  business,  if  they  had  any  such  at  Louis- 
ville. In  other  words,  under  the  stipulation  of  the  bill,  ap- 
pellant was  not  bound  to  carry  the  goods  beyond  the  Louis- 
ville depot. 

Fairly  interpreted,  the  bill  of  lading  fixed  no  further 
limitation  upon  the  duty  and  liability  of  appellant  as  a  com- 
mon carrier  of  the  goods.  It  did  not  authorize  it  to  un- 
load the  goods  upon  the  platform  at  Louisville  and  pay  no 
further  attention  to  them. 

It  is  the  duty  of  such  common  carriei*s  to  provide  a  place 
where  goods  carried  by  them  may  be  safely  kept  after  they 
shall  have  been  unloaded  from  the  cars.  This  duty  results 
from  the  nature  and  necessities  of  the  business ;  and,  although 
the  bill  of  lading  may  be  silent  upon  the  subject,  there  is  an 
implied  undertaking  upon  the  part  of  the  carrier,  in  a  case 
like  this,  which  becomes  a  part  of  the  contract,  that  if  the 
<K)nsignee  shall  not  be  present  to  receive  the  goods  from  the 
cars,  or  on  the  platform,  it  will  store  them  in  a  safe  place, 
and  exercise  at  least  reasonable  care  to  preserve  them  from 
loss,  and  to  deliver  them  to  the  proper  consignee. 

"When  the  goods  are  thus  unloaded  and  stored,  the  extra- 
ordinary liability  of  the  common  carrier,  as  an  insurer, 
ceases,  and  it  becomes  responsible  from  that  time  forward  as 
a  warehouseman. 

That  liability,  as  we  have  in  effect  said,  results  from  and 
rests  upon  the  contract  of  carriage.  There  is  but  one  con- 
tract, and  when  the  contract  is  reduced  to  writing,  it  is  evi- 
denced by  tjil^ill  of  lading. 
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Ifi  therefore^  after  the  goods  are  unloaded  and  stored,  thejr 
are  destroyed,  or  delivered  to  a  wroug  person,  through  the 
negligence  of  the  carrier,  it  has  violated  its  contract,  and 
may  be  compelled  to  respond  in  damages  in  a  suit  upon  that 
contract.  In  such  a  case,  the  action  is  based  upon  the  con- 
tract. And  if  through  the  negligence  of  the  carrier  after 
the  goods  have  been  thus  stored,  they  are  delivered,  not  to* 
the  proper  consignee,  but  to  a  wrong  person,  the  carrier  will 
be  liable  to  the  owner  as  for  a  conversion  of  the  goods. 

As  fully  supporting  the  foregoing  propositions,  we  cite- 
the  following :  Bansemer  v.  Toledo^  etc.,  R.  W,  Co.,  25  Ind. 
434;  Pittsburgh,  dc.,  R,  W,  Co.  v.  Nash,  43  Ind.  423;  Me- 
Ewen  V.  Jeffersonville,  etc.,  R.  R.  Co.,  33  Ind.  368  (5  Am* 
R.  268)  ;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Jrtjin,  46  Ind.  180; 
American  Express  Co.  v.  Hockett,  30  Ind.  250;  Adams  Ex-- 
press  Co.  v.  Darnell,  31  Ind.  20;  Am£rican  Express  Co.  v^ 
Stack,  29  Ind.  27 ;  BoUimx>re,  etc.,  R.  R.  Co.  v.  Mc  Whinney,. 
36  Ind.  436;  Green  and  Barren  River  Navigation  Co.  v.. 
Marshall,  48  Ind.  596 ;  Cincinnati,  etc.,  R.  R.  Co.  v.  McCooly 
26  Ind.  140;  American  Express  Co.  Y.-Fletcher,  25  Ind.  492  ; 
McCulloch  V.  McDonald,  91  Ind.  240;  Indianapolis,  etc.,  U» 
R.  Co.  V.  Remmy,  13  Ind.  518;  Bartlett  v.  Pittsburgh,  etc., 
R.  W.  Co.,  94  Ind.  281 ;  Hall  v.  Pennsylvania  Co.,  90  Ind. 
459 ;  Lake  Shore,  etc.,  R.  W.  Co.  v.  Bennett,  89  Ind.  457 ; 
Hutchinson  Carriers,  sections  126,  351,  354,  388. 

It  is  not  shown  by  the  evidence  in  the  case  before  us,  ex- 
cept inferentially,  that  the  freight  depot  of  the  Louisville, 
Cincinnati  and  Lexington  Sailroad  Company  was  also  the 
freight  depot  of  appellant.  Nor  is  it  shown  very  definitely 
that  appellant .  placed  the  books  in  that  depot.  They  were 
placed  there  by  some  one,  and  by  the  persons  in  charge  de- 
livered to  Turner's  brother.  If,  in  fact,  that  depot  was  also 
the  depot  of  appellant,  and  it  placed  the  books  therein,  it 
was  bound  to  exercise  the  care  of  a  warehouseman  in  the 
delivery  of  them.  If,  in  fact,  appellant  had  no  freight  depot^ 
but  adopted  that  of  the  railroad  company  for  the  storage  or 
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the  books,  it  was  still  boand  to  see  to  it  that  in  the  delivery 
of  the  books,  such  care  was  exercised  as  is  required  of  a 
warehouseman. 

Nor  would  it  help  appellant's  case  if  it  should  be  said  that 
it  neither  had  a  freight  depot  nor  stored  the  books^  but  left 
them  on  the  platform  at  the  depot.  We  are  not  enabled  to 
say  upon  the  evidence  before  us,  that  proper  care  was  exer- 
cised in  the  delivery  of  the  books. 

Turner's  brother  was  a  stranger  to  those  in  charge  of  the 
depot  where  the  books  were  stored.  Judson  W.  Turner  did 
not  have  the  bill  of  lading,  and  there  is  evidence  tending  to 
show  that  neither  he  nor  his  brother  had  either  a  duplicate 
or  a  copy  of  it ;  nothing  was  presented  to  those  in  charge 
of  the  depot  except  an  order  or  letter,  signed  by  Judson  W. 
Turner  as  "  agent.''  It  was  not  even  stated  therein  that  he 
was  agent  for  appellees.  In  fact^  he  was  not  such  agent,  and 
had  no  authority,  and  could  have  no  authority,  to  receive  the 
books  without  having  paid  the  draft  attached  to  the  bill  in 
the  possession  of  the  bank. 

The  books  were  thus  delivered  to  Turner's  brother  upon 
the  letter  alone,  and  without  further  inquiry  as  to  his  au- 
thority to  receive  them. 

The  evidence  does  not  justify  the  delivery  of  the  books  to 
him,  and  hence  that  delivery  did  not  relieve  appellant  from 
its  obligations  to  deliver  thfem  to  appellees.  See  again  the 
cases  above  cited. 

The  judgment  of  the  court  below  awarding  damages  to 
appellees  is  affirmed,  with  costs. 

FUed  May  10, 1887. 
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No.  12,613. 

Kilander  t?.  Hoover  et  jll. 

Judgment. — EsUtppeL — PromiMsory  Note, — Failure  <^  Consideration, — Ckmcd- 
UUion, — Where,  in  a  suit  upon  a  part  of  a  series  of  promissoty  notes 
given  for  the  purchase-price  of  land,  the  others  not  being  due,  the  an- 
swer sets  up  facts  showing  a  failure  of  the  consideration  of  the  notes 
sued  on  only,  but  praying  that  the  whole  series  be  declared  satisfied, 
and  a  judgment  is  rendered  for  the  defendant,  that  judgment  is  not  a 
bar  to  a  proceeding  upon  the  remaining  notes,  and  a  complaint  in 
equity,  based  upon  such  judgment,  to  obtain  the  cancellation  and  sur- 
render thereof,  will  not  lie.  ^ 

Same. — Adion  Upon  Series  of  Note9,^-When  JudgmerU  Bars  Subeequent 
Action. — It  is  only  where  the  judgment  involves  the  whole  of  a  series  of 
notes,  and  settles  the  entire  defence  thereto,  that  it  operates  as  an  estop- 
pel as  to  the  whole ;  otherwise  the  judgment  is  a  finality  only  as  to  so 
much  of  the  claims  and  defences  as  were  actually  litigated  in  the  first 
suit. 

From  the  Huntington  Circuit  Court. 

J".  C.  Branyan,  M.  L.  Spencei^,  iJ.  A.  Kaufman  and  W.  A. 
Branyan,  for  appellant. 
B.  M.  Cobby  for  appellees. 

Mitchell,  J. — Kilander  brought  this  suit  to  procure  the 
cancellation  of  a  certain  promissory  note  executed  by  him  to 
one  Lucas.  He  alleged  in  his  complaint,  that  on  the  16th 
day  of  December,  1878,  he  purchased  from  Lucas  a  certain 
tract  of  land  in  Wells  county,  containing  eighty  acres,  at  the 
agreed  price  of  one  thousand  dollars.  The  complaint  averred 
that  Lucas  and  wife  conveyed  the  land  so  purchased  to  the 
plaintiff  by  warranty  deed,  and  that  the  latter  had  executed 
three  several  promissory  notes  as  security  for  the  unpaid  pur- 
chase-money. These  notes  were  for  the  respective  sums  of 
three  hundred  and  twenty  dollars  and  eighty  cents,  three 
hundred  and  ten  dollars  and  eighty-three  cents,  and  three 
hundred  dollars,  due  respectively  in  one,  two  and  three  years 
from  the  date  of  purchase.  The  complaint  alleges  further, 
that  the  plaintiff  had  been  compelled  to  pay,  in  discharge  of 
a  vendor's  lien  previously  existing  against  the  land,  over 
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three  handred  dollars,  and  fitly  dollars  for  attoruey's  fees^ 
and  other  sumSy  amounting  in  all  to  three  hundred  and  sev- 
enty-two dollars  and  six  cents,  and  that  the  west  half  of  the 
eighty  acres  had  been  wholly  lost  to  him  by  reason  of  a  sher- 
iff's sale  to  satisfy  a  judgment  existing  against  his  vendor, 
Lucas^  at  the  time  of  the  purchase.  He  also  charged  that  he 
had  been  evicted  from  the  west  half  so  purchased,  and  that 
the  amounts  which  he  had  been  compelled  to  pay  to  discharge 
liens  previously  existing  were  more  than  equal  to  the  value 
of  the  east  half. 

He  further  alleges  that  the  purchase-money  notes  above 
described  were  assigned  by  Lucas  to  the  defendant  Hoover. 

The  assignee  commenced  suit  on  the  first  two  notes  in  the 
Huntington  Circuit  Court  in  December,  1880.  The  plaintiff 
alleges  that  he  filed  his  answer  in  that  behalf,  setting  out, 
among  other  things,  the  facts  above  recited,  concerning  the 
failure  of  title,  and  the  discharge  of  liens  by  him;  and  he 
avers  that  he  set  up  in  hisanswer  that  there  was  another  note 
not  yet  due  of  three  hundred  dollars,  given  at  the  same  time 
as  those  sued  on,  which  remained  outstanding,  and  that  he 
prayed  as  relief  in  his  answer  so  filed,  that  all  the  notes  given 
for  purchase-money  be  adjudged  cancelled  and  satisfied. 

The  complaint  charges  further,  that  upon  issues  joined  on 
the  complaint  and  answer  above  mentioned,  such  proceed- 
ings were  had  in  that  behalf  as  that  there  was  a  finding  for 
the  defendant,  and  a  judgment  that  the-plaintiff  take  nothing, 
and  that  thereupon  the  plaintiff  in  that  suit  appealed  to  this 
court,  where  the  judgment  below  was  affirmed.  Hoover  v. 
Kilander,  83  Ind.  420. 

The  plaintiff  herein  further  avers,  that  since  the  rendition 
and  affirmance  of  the  judgment  above  mentioned,  the  defend- 
ant Hoover  has  assigned  the  last  mentioned  note,  as  collat- 
eral security  to  the  Lime  City  Building  and  Loan  Association, 
and  that  his  assignee,  who  is  made  a  co-defendant  herein,  is 
threatening  to  bring  suit,  or  cause  suit  to  be  brought  on  the 
note,  claiming  that  it  is  a  valid  subsisting  obligation  against 
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the  plain tiff^  which  he  alleges  is  a  great  anuoyaDoe^injarj  and 
damage  to  his  credit. 

Plaintiff  avers  that  as  to  all  of  the  notes  so  given,  the 
rights,  equities,  interests,  consideration  and  liabilities  were 
fully  determined  and  adjudged  in  his  favor,  in  the  former 
suit  between  Hoover  and  himself.  Upon  the  foregoing  facts, 
he  prayed  that  the  note  so  assigned  be  declared  cancelled,  and 
that  the  plaintiff  have  judgment  for  his  costs. 

The  court  below  sustained  a  demurrer  to  the  complaint, 
and  the  sole  question  presented  is,  whether  or  not,  upon  the 
facts  stated,  the  judgment  rendered  in  the  action  on  the  first 
two  notes  operates  as  an  estoppel  against  proceeding  upon 
the  last  note,  which  was  not  due,  and  not  otherwise  in- 
volved in  the  preceding  litigation,  than  by  the  fitcts  pleaded 
in  the  defendant's  answer  therein  ? 

It  is  proper  to  say  that  the  complaint  before  as  presents  a 
case  somewhat  anomalous  in  character.  It  is,  in  substance, 
a  bill  in  equity  to  obtain  the  cancellation  and  surrender  of  a 
note,  which  the  plaintiff  alleges  was,  in  effect,  cancelled,  as  a 
result  of  a  previous  judgment  rendered  in  his  favor  in  a  former 
suit. 

The  theory  of  the  appellant's  case  is,  that  the  former  Judg- 
ment is  a  complete  estoppel  against  any  further  suit  upon  any 
of  the  notes  mentioned,  as  well  those  sued  upon  as  the  one 
not  due- at  the  time  the  judgment  was  rendered.  What  he 
asks  now  is,  that  a  court  of  equity  shall  aid  him  by  its  decree, 
so  as  to  make  the  previous  judgment,  which  he  alleges  was 
in  his  favor,  and  which  he  claims  conclusively  determined 
that  he  was  not  indebted-  on  any  of  the  notes,  effectual  to 
cancel  the  third  note,  which  he  says  was  in  effect  cancelled  by 
that  judgment. 

Whether  the  aid  of  a  chancellor  may  be  invoked  in  any 
such  case  we  do  not  now  inquire,  as  the  conclusion  at  which 
we  have  arrived  renders  the  inquiry  unnecessary.  Do  the 
fects  put  forward  in  the  complaint  show  that  the  result  of  the 
former  adjudication  was  such  as  to  entitle  the  appellant  to 
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the  surreiuler  of  the  third  note  ?    A  brief  consideration  of 
well  settled  principles  will  readily  determine  the  inquiry. 
The  distinction  between  the  estoppel  which  arises  upon  a 

m 

judgment  pronounced  upon  a  claim  or  demand,  when  the 
same  claim  or  demand  is  again  brought  in  question,  and  when 
another  distinct  claim  or  demand,  which  constitutes  an  inde* 
pendent  cause  of  action  between  the  same  parties,  although 
connected  with  the  same  transaction,  is  the  subject  of  a  sec- 
ond action,  must  not  be  lost  sight  of.  In  the  case  first  put, 
a  judgment  upon  the  merits  operates  as  an  absolute  bar,  and 
concludes  the  parties,  and  those  in  privity  with  them,  as  well 
in  respect  to  every  admissible  matter  of  claim  T>r  defence 
which  was  actually  presented  and  determined,  as  in  respect 
to  such  indivisible  claims  or  defences  as  might  have  been  pre- 
sented and  determined.  If  either  party  fail  to  bring  for- 
ward all  matters  connected  with  the  claim  or  demand  in  suit, 
or  the  defence  theVeto,  it  is  of  no  consequence  that  other 
matters  than  those  presented  existed.  While  the  judgment 
stands,  it  is  to  be  treated  as  a  complete  adjudication  of  all 
matters  of  claim  or  defence,  either  actually  brought  forward, 
or  such  as  might  have  been  brought  forward  and  litigated. 
This  was  in  eflTect  determined  in  Indiana,  etc.,  R,  W.  Co,  v. 
Koons,  105  Ind.  507,  and  the  cases  therein  cited. 

In  respect  to  such  a  case,  it  is  strictly  accurate  to  say  that 
a  judgment  is  equally  effectual  as  an  estoppel,  as  to  all  such 
grounds  of  recovery,  or  defence,  as  actually  were,  as  well  as 
to  such  as  might  have  been,  presented  and  determined. 
Where,  however,  ati  action  is  brought  upon  a  claim  or  de- 
mand, or  in  reference  to  a  particular  subject-matter,  and  the 
defence  to  such  action  is  that  a  judgment,  rendered  in  a 
previous  action  between  the  same  parties,  upon  a  different 
claim  or  demand,  or  subject-matter,  operates  as  an  estoppel 
in  a  suit  upon  the  second  or  subsequent  claim  or  demand, 
different  principles  are  to  be  applied. 

In  the  last  case,  in  order  to  make  a  previous  judgment 
work  an  estoppel,  it  must   be  averred  and   proven  in  the 
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second  suit  that  the  matters  in  issue,  or  points  controverted 
and  actually  determined  by  the  first  judgment,  were  identical 
with  those  that  are  to  be  presented  as  a  defence  to  the  second 
suit.  The  judgment  rendered  in  the  first  case  is  only  conclu- 
sive as  a  plea,  or  as  evidence,  in  a  second  or  subsequent  suit 
between  the  same  parties,  upon  the  same  matter  as  was  di- 
rectly in  question  and  determined  in  that  case.  Cleveland  v. 
a^eviaton,  93  Ind.  31  (47  Am.  R.  367) ;  Felton  v.  Smith,  88 
Ind.  149  (45  Am.  R.  454). 

If  it  appears  that  the  first  judgment  involved  the  whole 
claim  or  extended  to  the  whole  subject-matter,  and  settled 
the  entire  defence  to  the  whole  of  a  series  of  notes  or 
claims,  and  adjudicated  the  whole  subject-matter  of  a  defence, 
equally  relevant  to  and  conclusive  of  the  controversy  be- 
tween the  parties,  as  well  in  respect  to  the  claim  or  defence 
in  judgment,  as  in  respect  to  other  claims  and  defences 
thereto,  pertaining  to  the  same  transaction  or  subject-matter, 
then  the  first  judgment  operates  as  an  estoppel  as  to  the  whole. 
Oromwell  v.  County  of  Sac,  94  U.  S.  351 ;  Hazen  v.  Reedy 
30  Mich.  331;  Felton  v.  Smith,  supra;  Goble  v.  Dillon^ 
86  Ind.  327  (44  Am.  R.  308). 

Unless,  however,  it  is  made  to  appear  that  the  defences 
pleaded  to  the  first  claim,  or  demand,  involved  the  whole 
title,  or  extended  to  the  whole  subject-matter,  of  the  con- 
troversy between  the  parties,  so  as  to  litigate  and  determine 
the  defendant's  liability  in  respect  to  the  whole  transaction, 
then  the  judgment  is  a  finality  only  as  to  so  much  of  the 
claims  and  defences  as  was  actually  litigated  in  the  first 
suit. 

The  facts  stated  in  the  complaint  before  us  do  not  bring 
the  case  within  the  rule,  which  makes  a  judgment  upon 
one  of  several  claims  operate  as  an  esto{)pel  in  a  suit  upon 
another  claim,  arising  out  of  the  same  transaction.  The  de- 
fence interposed  to  the  notes  first  sued  on  was  in  effect,  that 
the  consideration  of  those  notes  failed,  in  that  the  title  to 
one-half  the  land  purchased  was  lost  to  the  purchaser,  by 
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title  paramount ;  and  that  certain  incumbrances^  amounting 
to  three  hundred  and  seventy-two  dollars  and  six  cents,  ex- 
isted on  the  other  half,  which  the  purchaser  had  been  com- 
pelled to  pay.  It  thus  appears  that  the  defence  did  not  go  to 
the  whole  transaction.  It  was  not  alleged  that  the  whole 
title  &iled;  nor  did  it  appear  what  the  relative  value  of  the 
two  parts  of  the  entire  tract  was.  The  judgment  did  not, 
therefore,  necessarily  conclude  the  parties  in  respect  to  the 
whole  transaction. 

All  that  was  conclusively  determined  by  that  litigation 
was,  that  the  title  to  the  west  half  of  the  land  purchased 
had  failed,  and  that  the  appellant  had  been  compelled  to  pay 
three  hundred  and  seventy -two  dollars  and  six  cents  in  order 
to  remove  incumbrances  from  the  east  half,  and  that  as  a  re- 
sult the  consideration  of  the  notes  then  in  suit  had  failed. 
These  subjects  are  not  open  for  further  litigation  between 
the  parties  to  the  first  suit,  or  those  in  privity  with  them. 
The  first  judgment  did  not,  however,  determine  whether  or 
not  the  value  of  the  west  half,  and  the  amount  of  incum- 
brances paid  by  the  appellant,  were  equal  to  the  whole  con- 
sideration, which  he  agreed  to  pay  for  the  land.  It  may  be, 
for  all  that  appears,  that  the  relative  value  of  the  east  and 
west  half  was  such  that,  notwithstanding  the  failure  of  the 
title  to.  the  west  half,  and  the  amount  paid  to  remove  incum- 
brances, the  appellant  should,  nevertheless,  pay  the  last  note 
on  account  of  the  value  of  the  east  half,  which  he  still  re- 
tains. 

It  is  true  the  appellant  alleges,  in  his  complaint,  that  the 
sums  already  paid  by  him  exceed  the  value  of  the  remain- 
ing forty  acres.  He  may,  however,  have  agreed  to  pay 
more  than  the  value  of  the  whole  eighty.  It  can  only  be 
determined  whether  or  not  the  consideration  of  the  last  note 
has  failed,  by  ascertaining  the  relative  value  of  each  forty, 
as  compared  with  the  price  which  he  agreed  to  pay  for  the 
whole. 

If  the  two  parcels  were  of  equal  value,  the  purchase-price 
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of  the  whole  being  one  thousand  dolUrs,  then  the  whole 
coDsidenition  for  the  third  note  has  not  failed.  There  are 
no  fiicts  stated  in  the  pleading  before  us,  which  conclusively 
indicate  that  these  subjects  were  determined  in  the  first  suit. 
Some  general  averments  appear  in  the  complain t,  which  state 
conclusions  broad  enough  in  their  scope  to  embrace  the  idea, 
that  everything  pertaining  to  the  whole  subject-matter  was 
determined.  The  pleader  has,  however,  stated  in  his  com- 
plaint the  specific  facts,  which  were  set  up  in  his  answer  to 
the  first  notes.  These  facts,  and  not  the  pleader's  conclu- 
sions, must  govern.  If  anything  outside  of  the  facts  stated 
4IS  having  been  set  up  in  the  answer  to  the  complaint  in  the 
first  suit,  was  determined  in  that  suit,  it  was  outside  of  the 
issue,  and  was,  therefore,  not  binding.  McFadden  v.  i2oM, 
108  Ind.  512. 

The  answer  to  the  first  complaint  set  up  substantially 
nothing  more  than  a  failure  of  the  consideration  of  the 
notes  sued  on.  In  the  language  of  the  court  in  Clark  v. 
JSammona^  12  Iowa,  368,  '^  The  plea  of  failure  of  considera- 
tion in  the  first  suit  applied  solely  to  the  matters  then  in 
issue,  to  the  claim  of  plaintiff,  as  then  pleaded/'  If  the 
<x)nsideration  of  the  last  note  has  also  failed,  that  fact  is 
open  for  future  determination  in  another  action,  such  as 
either  party  may  hereafter  see  fit  to  bring. 

Conceding  everything  that  is  claimed  for  the  former  judg- 
ment, it  does  not  appear  that  it  determined  whether  or  not 
the  consideration  for  the  last  note  had  failed. 

Judgment  affirmed,  with  costs. 

FUed  May  11,  1887. 
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The  State,  ex  rel.  Ruhlman,  v.  Ruhlman,  Execu- 
trix, ET  AL. 

Plbadiho. — I^-Qdiee. — Answer  in  Abatement-. — Demurrer. — Motion  to  Strike 
Out. — Where  an  answer  in  abatement  is  pleaded  with  an  answer  in  bar, 
it  shoald  be  struck  out  on  motion  ;  but  neither  the  fact  that  it  does  not 
precede  the  answer  in  bar,  nor  that  it  is  not  verified,  renders  it  bad  on  a 
demurrer  for  want  of  facts. 

Saxe. — Answer  in  Bar. ^Abatement. — Party  in  Interest. — An  answer  which 
slates  facts  showing  that  the  plaintiff  had  no  interest  in  the  subject-        ^7i     17 
matter  of  the  action  at  the  time  of  its  commencement,  and  that  some        |^  |^^ 
other  person  named  was  at  the  time  the  real  party  in  interest  in  such      i^^bmm 
suit,  is  an  answer  not  in  abatement,  but  in  absolute  bar,  of  the  pending      U^  406 
action. 

Wnjj. — Bequ€ti  to  Wife. — Action, — Party  in  Interest. — Conversion. — Exeeutor. 
— Where,  bj  the  express  terms  of  a  will,  the  testator  gave  and  bequeathed 
all  his  personal  property,  absolutely  and  without  limitation  or  restric- 
tion, to  his  wife,  an  action  can  not  be  maintained  by  an  heir,  during  the 
lifetime  of  the  wife,  upon  the  bond  of  the  executor,  for  the  unlawful 
conversion  by  such  executor  of  any  part  of  the  personal  estate,  the  wife 
being  the  only  party  interested,  and  she  alone  having  a  right  to  com- 
plain of  such  conversion. 

From  the  Shelby  Circuit  Court. 

E.  P.  Ferris,  J,  S.  Ferris  and  W.  W.  Spencer,  for  appellant. 
N,  B.  Berryman,  for  appellees. 

HowK,  J. — This  was  a  suit  by  appellant's  relator,  as  plain- 
tifl^  apon  the  bond  of  one  John  B.  Ruhlman,  as  executor  of 
the  last  will  of  Bernhard  Henry  Ruhlman,  deceased,  against 
appellee  Dores  Ruhlman,  as  executrix  of  such  executor,  since 
deceased,  and  Henry  Rahe,  the  surety  in  such  executor's 
bond,  as  defendants. 

The  breach  of  the  condition  of  the  executor's  bond,  as- 
signed by  the  relator  in  his  complaint  herein,  was,  that  said 
John  B.  Ruhlman,  as  such  executor,  had  failed  and  neglected 
to  inventory,  or  to  charge  himself  with,  in  any  manner,  three  , 
promissory  notes  due  and  payable  to  his  testator,  at  the  time 
of  his  death,  and  described  in  a  bill  of  particulars  filed  with 
Vol.  111.— 2 
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such  complaint,  all  of  which  notes  the  relator  averred  that 
such  executor  had  collected,  and,  without  accounting  for  the 
proceeds  thereof  either  to  the  proper  court  or  to  any  person 
interested  therein,  had  unlawfully  converted  the  same  to  his 
own  use,  to  the  relator^s  damage,  etc. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  appellees,  the  defendants  below,  and 
over  the  relator's  motion  for  a  new  trial,  the  court  adjudged 
that  he  take  nothing  by  his  suit,  and  that  appellees  recover 
of  him  their  costs. 

Errors  are  assigned  here  by  appellant's  relator,  which  call 
in  question  the  overruling  (1)  of  his  demurrer  to  the  fourth 
paragraph  of  appellees'  answer,  and  (2)  of  his  motion  for  a 
new  trial. 

The  relator  sued  herein  as  an  heir  at  law  and  legatee  un- 
der the  last  will  of  Bernhard  Henry  Ruhl man,  deceased.  To 
the  relator's  complaint,  the  appellees  jointly  answered  in  four 
paragraphs,  of  which  the  first  was  a  general  denial  of  the 
complaint,  and  each  of  the  other  paragraphs  stated  a  special 
defence.  The  relator's  demurrers  were  sustained  as  to  the 
second  and  third  paragraphs,  and  overruled  as  to  the  fourth 
paragraph  of  appellees'  answer.  In  this  fourth  paragraph  of 
answer,  appellees  admitted  that  Bernhard  Henry  Ruhlman 
died  testate,  and  that  John  B.  Ruhlman  was  duly  appointed 
executor  of  his  last  will,  and,  as  such,  executed  the  bond,  as 
set  forth  in  the  relator^s  complaint ;  but  they  averred  that, 
by  the  will  of  such  testator,  which  was  duly  probated  in 
Shelby  county,  Bernhard  H.  Ruhlman  bequeathed  to  his 
widow^  Susannah  Ruhlman,  all  his  personal  property^  money 
and  notes;  and  that  said  Susannah  Ruhlman  was  stillliving. 
Wherefore  the  relator  had  no  interest  in  the  matters  in  suit 
herein,  and  should  not  maintain  this  action,  and  appellees 
demanded  judgment. 

It  is  claimed  by  relator's  counsel,  as  we  understand  their 
argument,  that  this  fourth  paragraph  of  appellees'  answer  is 
a  plea  in  abatement,  and  that  it  was  error  to  overrule  the 
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demurrer  to  such  imragraph^  because  it  did  not  precede^  but 
was  pleaded  with,  other  paragraphs  of  answer  in  bar  of  the 
action.  Our  code  provides,  it  is  true,  that  ^^An  answer  in 
abatement  must  precede,  and  can  not  be  pleaded  with  an  an- 
swer in  bar,  and  the  issue  thereon  must  be  tried  first  and  sep- 
arately/'    Section  365,  R.  S.  1881. 

It  does  not  follow,  however,  by  any  means,  that,  if  an  an- 
swer in  abatement  be  pleaded  with  an  answer  in  bar,  it  will 
be  error  to  overrule  a  demurrer,  for  the  want  of  sufficient 
facts,  to  such  answer  in  abatement.  Where  an  answer  in 
abatement  does  not  precede,  but  is  pleaded  with  an  answer 
in  bar,  the  plaintiff  should  move  the  court  to  strike  out  or 
reject  the  answer  in  abatement,  and  it  would  be  error,  we 
think,  to  overrule  such  motion. 

In  the  case  in  hand,  if  the  fourth  paragraph  of  answer  had 
been  an  answer  in  abatement,  the  court  would  have  sustained 
the  relator's  motion,  we  may  well  suppose,  to  strike  out  or 
reject  such  paragraph  upon  one  or  both  of  two  grounds, 
namely :  1.  Because  the  paragraph  was  not  '^  supported  by 
affidavit;''  an^,  2.  Because  it  did  not  precede,  but  was 
pleaded  with,  an  answer  in  bar  of  the  action.  Neither  of 
these  grounds,  however,  would  have  authorized  the  court  to 
sustain  the  relator's  demurrer,  for  the  want  of  sufficient  facts, 
to  the  fourth  paragraph  of  appellees'  answer,  even  if  such 
paragraph  were,  in  fact,  an  answer  in  abatement.  Toledo 
Agricvltural  Works  v.  Workj  70  Ind.  253;  Vail  v.  Binehart, 
105  Ind.  6. 

But  the  fourth  paragraph  of  answer  was  not  a  plea  in 
abatement,  blit  was,  on  the  contrary,  an  answer  in  absolute 
bar  of  the  relator's  action.  Without  controverting  any  of 
the  allegations  of  the  relator's  complaint,  the  appellees 
simply  said  in  the  fourth  paragraph  of  their  answer,  the 
substance  of  which  we  have  heretofore  given,  that  the  re- 
lator had  no  interest  whatever,  as  heir  at  law  or  legatee  of 
Bernhard  Henry  Buhlman,  deceased,  in  the  three  promissory 
notes  which  were  the  subject-matter  of  this  suit;  but  that, 
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by  reason  of  such  decedent's  bequest  of  all  his  personal 
property^  money  and  notes  to  his  widow^  Susannah  Buhl- 
man^  who  was  still  living,  she  became  and  was  the  only 
real  party  in  interest  in  the  subject-matter  of  this  action. 
Our  code  provides  that  "  Every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest/'  Section  251,  R. 
S.  1881.  It  is  settled  by  our  decisions,  that  an  answer,, 
which  states  facts  showing,  if  true,  that  the  plaintiff  had  no 
interest  in  the  subject  of  the  action,  at  the  time  of  its  com- 
mencement, and  that  some  person,  naming  him,  other  than 
such  plaintiff,  was  at  the  time  the  real  party  in  interest  in 
such  suit,  is  an  answer  not  in  abatement,  but  in  absolute 
bar,  of  the  pending  action.  Wilson  v.  Clark,  11  Ind.  385; 
Lewis  v.  SheamaUj  28  Ind.  427 ;  Hereth  v.  Smith,  33  Ind. 
514;  Ourtis  v.  Gooding,  99  Ind.  45;  Pixley  v.  VanNostem, 
100  Ind.  34.  '^  It  has  long  been  the  rule  in  this  State,  that 
the  defence  that  the  plaintiff  is  not  the  real  party  in  in- 
terest must  be  specially  pleaded."  Felton  v.  Smith,  84  Ind. 
485,  and  cases  cited. 

It  must  be  held,  therefore,  we  think,  that  the  fourth  para- 
graph of  appellees'  answer  herein  stated  a  good  defence  in 
bar  of  this  action,  and  that  the  relator's  demurrer  to  such 
paragraph  was  correctly  overruled. 

2.  Under  the  alleged  error  of  the  court,  in  overruling  the 
relator's  motion  for  a  new  trial  herein,  his  counsel  claim  that 
the  verdict  of  the  jury,  in  appellees'  favor,  was  not  sus- 
tained by  sufficient  evidence.  This  claim  of  counsel  can  not 
be  maintained.  Certainly,  there  is  evidence  in  the  record 
of  this  cause,  which  not  only  tends  to  sustain,  but,  as  we 
think,  very  fully  sustains,  the  verdict  of  the  jury  on  every 
material  point.  It  is  not  our  province,  as  an  appellate 
court,  to  weigh  the  evidence  adduced  by  the  parties  respec- 
tively before  the  trial  court  and  jury;  but  if  it  were,  it  would 
seem  to  us  that  the  evidence  appearing  in  the  record  fairly 
preponderates  in  favor  of  the  appellees,  and  fairly  sustains 
the  verdict  in  their  favor.     "Without  conflict  therein,  the 
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evidence  fully  sustains  the  fourth  paragraph  of  appellees' 
answer,  which,  as  we  have  seen,  is  an  absolute  bar  of  the  re- 
lator's pending  action.  The  will  of  Bernhard  Henry  Ruhl- 
man,  deceased,  was  put  in  evidence  by  the  relator  herein. 
By  the  fourth  item  of  his  will,  the  testator  gave  and  be- 
queathed all  his  personal  propeity,  '^  such  as  money  and 
notes,  etc.,''  absolutely  and  without  any  limitation  or  re- 
striction thereon,  to  his  '^beloved  wife,  Susannah  Adele 
Ruhlman.''  It  was  shown  that  Mrs.  Ruhlman  was  still  liv- 
ing, as  she  testified  on  the  trial  of  this  cause  as  a  witness  for 
appellees. 

If  it  were  conceded,  therefore,  that  the  other  evidence  ap- 
pearing in  the  record,  without  any  conflict  therein,  showed 
conclusively  that  John  B.  Buhlman,  as  executor  of  the  l^t 
will  of  Bernhard  Henry  Buhlman,  deceased,  had  not  only 
collected  all  the  money  due  on  the  three  promissory  notes, 
which  were  the  subject  of  the  relator's  action,  but  had  also, 
as  charged,  unlawfully  converted  such  money  to  his  own 
private  use,  still,  we  could  not  disturb  the  verdict  of  the 
jury,  nor  reverse  the  judgment  below,  in  favor  of  the  ap- 
(Killees,  upon  the  entire  evidence  given  in  the  cause.  Be- 
<.'ause,  the  facts  stated  in  the  fourth  paragraph  of  answer 
having  been  shown  to  be  true  by  uncontradicted  evidence, 
it  is  very  clear,  we  think,  that  the  unlawful  conversion 
of  the  moneys,  so  collected  by  such  executor,  did  not 
affect  the  relator  in  any  manner,  or  to  any  extent,  nor  give 
him  any  right  of  action  upon  the  executor's  bond  against  the 
appellees  herein.  For,  in  such  case,  the  testator's  widow, 
Susannah  A.  Buhlman,  was  the  real  party  in  interest,  and 
she  alone  had  the  right  to  complain  of  the  unlawful  conver- 
sion of  the  moneys  so  collected,  or  to  maintain  any  action 
therefor  or  on  account  thereof. 

But  the  evidence  wholly  fails  to  show,  as  it  seems  to  us, 
that  the  executor,  John  B.  Ruhlman,  had  converted  to  his 
own  use  any  of  the  moneys  so  collected  by  him  on  such 
three  promissory  notes.     It  is  negatively  shown  that  the 


22  SUPREME  CJOURT  OF  INDIANA, 

The  State,  ex  reL  Buhlman,  v.  Ruhlman,  Executrix,  el  a/. 

executor  did  not  include  such  three  notes  in  his  inventory  of 
the  estate  of  his  testator,  because  such  notes  do  not  appear  in 
the  inventory  which  was  put  in  evidence.  But  it  was  fairly 
shown  by  the  evidence  in  the  record,  that  the  money  due  on 
such  notes  was  paid  to  the  executor,  afler  his  appointment 
as  such  and  before  he  filed  his  inventory  of  the  testator's 
estate;  and  that  he  had  included  the  money  so  collected  in 
such  inventory  afterwards  filed,  and  therein  had  charged 
himself,  as  such  executor,  with  the  amount  of  such  money  as 
so  much  money  on  hand,  belonging  to  the  estate  of  his  testa- 
tor. Our  consideration  of  the  entire  evidence,  as  it  appears 
in  the  record,  has  strongly  impressed  our  minds  with  the 
opinion  that  this  cause  was  fairly  tried  below  upon  the 
merits,  and  that  a  right  conclusion  was  arrived  at  by  the 
jury,  in  their  verdict  herein,  which  was  approved  by  the  court 
below.  In  such  a  case,  as  we  have  often  decided,  the  ver- 
dict will  not  be  disturbed  here,  for  or  on  account  of  error  in 
any  of  the  instructions  given  by  the  court.  Cassady  v. 
Magher,  85  Ind.  228;  Norris  v.  Gasely  90  Ind.  143;  Led- 
ford  V.  Ledfordy  95  Ind.  283;  Sanders  v.  Weelburgy  107 
Ind.  266.  So,  also,  our  code  provides  that  **  where  it  shall 
appear  to  the  coui:t  that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined  in  the  court  below,''  as  it  ap- 
pears to  us  in  this  case,  the  judgment  shall  not  '*  be  stayed 
or  reversed,  in  whole  or  in  part."     Section  658,  R.  S.  1881. 

We  pass  by  the  rulings  complained  of,  in  relation  to  the 
competency  of  witnesses  and  evidence,  because,  in  the  view 
we  have  taken  of  this  case,  these  rulings,  even  if  erroneous 
(and  they  were  not  in  our  opinion),  would  not  and  could 
not  authorize  the  reversal  of  the  judgment. 

The  court  did  not  err,  we  think,  in  overruling  the  relator's 
motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  11,  1887. 
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No.  12,882. 

Cincinnati,   Indianapolis,   St.    Louis  and   Chicago 

Railway  Company  v.  McDade. 

AppeaIj. — Action  Begun  B^ore  JvOtice  of  Peace. — Atwmnt  of  Recovery, — Oon^ 
phiiiL — Wliere,  in  an  action  instituted  before  a  justice  of  the  peace,  the 
amount  of  the  recovery  both  there  and  in  the  circuit  court  is  fifty  dol- 
lars, and  there  is  no  question  of  counter-claim  or  set-off,  an  appeal  by 
the  defendant  to  the  Supreme  Court  will  not  lie,  although  the  com- 
plaint demands  judgment  for  more. 

From  the  Newton  Circuit  Court. 

X>.  E,  Straight,  U.  Z,  Wiley  and  8.  F.  Carter,  for  appellant. 
JT.  H.  Walker,  I.  H.  Pharea  and  E.  P.  Hammond,  for  ap- 
pellee. 

Elliott,  C.  J. — The  appellee  instituted  this  action  before 
a  justice  of  the  peace  and  obtained  judgment  for  fifty  dollars. 
The  appellant  appealed  from  that  judgment  to  the  circuit 
court,  and  in  that  court  the  appellee  recovered  judgment  for 
the  same  amount  as  that  awarded  by  the  justice  of  the  peace. 
While  the  case  was  pending  in  the  circuit  court  the  appellee 
amended  his  complaint  so  as  to  claim  judgment  for  sixty  dol- 
lars. In  this  court  a  motion  to  dismiss  the  appeal  is  vigor- 
ously pressed. 

This  motion  must  prevail.  It  is  not  the  amount  demanded 
in  the  complaint  which  governs,  but  the  amount  of  recovery, 
for  where  there  is  no  counter-claim  or  set-off,  and  the  plain- 
tiff is  satisfied  with  the  amount  awarded,  that  is  all  that  is 
in  controversy.  This  has  been  held  in  many  cases.  Painter 
v.  Guirl,  71  Ind.  240;  Sprinkle  v.  Toney,7Z  Ind.  692  ;  Para- 
ley  v.  Eskew,  73  Ind.  558 ;  Pennsylvania  Co.  v.  Trimble,  75 
Ind.  378 ;  Louismlle^  etc.,  R.  W.  Co.  v.  Coyle,  85  Ind.  516 ; 
Winship  v.  Block,  96  Ind.  446. 

Appeal  dismissed. 

FUed  May  11, 1887. 
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Attachxxmt. — AbafuionmeiU<^Procceding» — DitmiuaL  —Judgment, — Supreme 
CkmrL — i^oefioe. — Where  an  attachment  proceeding  b  instituted,  as  aux- 
iliary to  an  action  for  the  recovery  of  a  debt,  and  a  personal  judgment 
is  taken,  without  an  adjudication  of  the  proceeding  in  attachment,  the 
latter  will  be  deemed  abandoned.  The  taking  of  the  judgment  is  equiy- 
alent  to  a  dismissal  of  the  attachment  proceeding,  and  there  being  a  full 
appearance  to  the  main  action  by  the  defendant,  no  available  error  can 
be  predicated  upon  a  ruling  relative  to  the  auxiliary  proceeding. 

Pleadino. — OompkanL — D^ed  in  Form, — If  a  complaint  state  a  cause  of 
action,  reciting  the  facts  so  as  to  enable  a  person  of  common  understand- 
ing to  know  what  was  intended,  the  judgment  will  not  be  reversed  on 
account  of  defects  in  the  form  of  pleading. 

P&iNCiPAit  AND  AoENT. — Mortgage, — Contract, — SubrogatUm, — Where  a  con- 
tract of  agency  provided  that  the  agent  was  to  loan  money  for  the  prin- 
cipal upon  mortgage  security,  and  that  the  former  should  become  per- 
sonally liable  to  the  latter  for  all  instalments  of  interest  on  such  money 
loaned,  which  were  not  paid  within  ten  days  after  they  became  due, 
auch  agent,  upon  the  payment  of  any  such  instalment  of  interest  under 
the  contract,  would  be  entitled  to  a  remedy  against  the  borrower  for  the 
amount  so  paid,  and  to  participate  in  the  mortgage  security  to  the  extent 
of  such  payment. 

Same. — Foreclosure, — Instalments  of  Interest, — Where  a  loan  company,  mort- 
gagee, avails  itself  of  a  provision  in  the  mortgage  that  upon  a  default 
in  the  payment  of  an  instalment  of  interest,  the  entire  debt  should  be- 
come due,  and  forecloses  the  mortgage,  taking  judgment  for  the  whole 
amount,  principal  and  interest,  it  can  not  afterwards  enforce  a  contract 
with  its  agent  who  made  the  loan,  which  provided  that  the  latter  should 
be  liable  to  the  principal  for  all  instalments  of  interest  on  moneys 
loaned  by  him  as  such  agent,  which  were  unpaid  ten  days  after  they 
became  due. 

Same. — In  such  case  the  decree  of  foreclosure  merged  the  entire  contract 
with  the  mortgagor,  as  well  in  respect  to  instalments  of  interest  matured 
as  in  respect  to  those  not  matured,  in  the  judgment  and  decree,  and 
the  agent  would  not,  after  such  foreclosure,  be  liable  under  his  contract 
for  any  of  such  instalments. 

Same. — Loan  Agent, — AiiorTiey. — Liability  of  IMneipal  for  Additional  Services 
Rendered  hy  Agent, — In  a  contract  between  principal  and  agent,  that 
the  latter  should  make  loans  of  money  on  bonds  and  mortgages  and 
collect  money  to  become  payable  on  such  loans,  a  provision  that  the 

.   former  should  not  be  liable  for  any  charges,  disbursements  or  commis- 
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toons  to  the  agent  for  his  services  in  such  agency,  does  not  relieve  the 
principal  from  liability  to  the  agent  for  services  rendered  by  him  at 
the  former's  request,  in  foreclosing  mortgages  and  collecting  moneys  by 
legal  proceedings,  looking  after  repairs  to  and  caring  for  property  bought 
in  by  the  principal  upon  foreclosure  of  its  mortgages,  for  renting  and 
collecting  rents  of  such  property,  and  looking  after  the  payment  of 
taxes,  and  keeping  up  insurance  thereon,  and  other  like  services. 
Attobney  and  Client. — Good  Faith. — Diligence, —  VidaUon  (^  Inntrudions,—' 
RaJ^fcaiion. — ChmpeMoivm  cf  Attorney. — Where  an  attorney,  in  good  faith^ 
and  acting  as  he  believes  for  the  best  interests  of  his  client,  exercising 
xeasonable  skill  and  diligence,  takes  steps  in  the  foreclosure  of  a  mort- 
gage, and  the  appointment  of  a  receiver  for  mortgaged  property,  in  vio- 
lation of  instructions  of  his  client,  and  the  latter  afterwards  ratifies  and 
accepts  the  benefits  of  such  action,  and  adopts  the  receivership  estab- 
lished, such  attorney  is  entitled  to  a  reasonable  compensation  for  his 


8axs. — In  such  case,  if  the  attorney  acted  in  bad  faith,  or  if  he  had  vio- 
lated the  instructions  of  his  client,  and  the  proceedings  taken  by  him 
had  not  been  ratified,  he  would  be  entitled  to  no  compensation  for  the 
services  so  rendered. 

CoMFBOMiSE. — ContracL — Oonnderaiicn, — In  order  that  a  compromise  may 
constitute  a  sufficient  consideration  for  the  enforcement  of  an  executory 
contract,  there  must  have  been  an  actual  bona  fide  claim,  founded  upon 
a  colorable  right,  about  which  there  was  room  for  honest  doubt  and 
actual  dispute. 

From  the  Marion  Superior  Court. 

T.  A.  Hendricks,  C.  Baker,  0.  B.  Hord,  A.  W.  Hendricks, 
A.  Baker  ami  E.  Daniels,  for  appellant. 

J.  E.  McDonald,  J.  M.  BuUer  and  A.  L,  Mason,  for  appel- 
lees. 

MiTGHELLiy  J. — This  suit  involved  the  settlement  of  ac- 
counts between  the  United  States  Mortgage  Company  and 
William  Henderson.  It  appears  from  the  record  that  the 
United  States  Mortgage  Company  is  a  corporation  organized 
under  the  laws  of  the  State  of  New  York,  for  the  purpose 
of  loaning  money  on  bonds  and  mortgages.  In  October, 
1874,  this  corporation  entered  into  a  written  contract  ^yith 
William  Henderson  and  Alexander  C.  Jameson,  whereby 
the  latter  were  appointed  its  agents,  for  the  purpose  of  mak- 
ing loans  of  money  in  the  State  of  Indiana,  and  collecting 
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moneys  to  become  payable  upon  the  loans  thus  made.  Among 
other  stipulations,  the  contract  of  agency  provided  that  if 
the  interest  upon  any  loan,  made  by  the  agents  therein  ap- 
pointed, should  be  unpaid,  and  in  arrears  for  the  period  of 
ten  days  after  the  same  should  fall  due  and  become  payable, 
then,  in  every  such  case,  the  agents  themselves  should  im- 
mediately pay  the  amount  so  in  arrears  to  the  company.  The 
contract  provided  further,  that  the  mortgage  company  should 
not  be  liable  to  the  agents  for  any  charges,  disbursements  or 
commissions  for  their  services  in  connection  with  the  agency, 
and  that  the  agency  might  be  terminated  by  the  company  at 
any  time. 

Sums  aggregating  about  $450,000,  in  amount,  were  loaned 
by  Messrs.  Henderson  &  Jameson,  during  the  years  1874, 
1875  and  1876,  under  this  contract.  In  1878,  the  mortgage 
company,  having  some  time  before  refused  to  furnish  any 
more  money  to  loan,  Jameson  withdrew  from  the  busi- 
ness, and  turned  over  and  assigned  his  interest  in  the  ac- 
counts to  Henderson.  After  the  termination  of  the  relation 
of  principal  and  agent,  a  disagreement  arose  as  to  the  state 
of  the  accounts  between  the  mortgage  company  and  Hen- 
dei'son.  The  result  was  the  institution  of  this  suit  by  Mr. 
Henderson,  on  the  8th  day  of  October,  1881,  in  the  supe- 
rior court  of  Marion  county.  He  alleged  in  his  complaint 
that  the  company  was  indebted  to  him  in  the  sum  of  $14,- 
424.68,  with  interest  from  the  dates  of  the  several  amounts 
charged,  as  shown  in  the  bill  of  particulars  filed  with  his 
complaint.  The  bill  of  particulars  exhibited  with  the  com- 
plaint stated  an  itemized  account  against  the  '^  United  States 
Mortgage  Company  to  Wm.  Henderson,  debtor.''  The  bill 
stated  thirteen  separate  items,  in  different  amounts,  of  which 
the  following  is  an  example: 

'•  1878.  To  foreclosing  mortgage  v.  J.  M.  Hume,  $600.*' 

It  also  stated  two  items  in  different  amounts,  one  of  which 
is  as  follows : 

^'  1881.  To  general  attention  to  your  business  from  March 
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8th,  1878,  to  September  8th,  1881,  at  rate  of  $1,800  per  an- 
num, $6,300.'' 

There  were  four  items,  of  which  the  following  is  an  exam  pier 

"To  cash  paid  by  Alexander  C.  Jameson  and  William 
Henderson,  on  the  loan  of  Joseph  K.  English,  May,  1876, 
♦200,  November,  1876,  $200,  and  May,  1877,  $200,  which 
sums  were  embraced  in  the  decree  of  foreclosure  of  said 
mortgage,  and  bid  in  for  the  full  amount  by  said  United 
States  Mortgage  Com])any,  and  the  interest  of  said  A.  C. 
Jameson,  assigned  to  me,  $600/' 

Concurrently,  with  the  filing  of  the  complaint,  a  writ  of 
attachment  was  sued  out.  It  is  claimed  that  the  attachment 
was  improvidently  issued,  and  that  the  court  erred  in  over- 
ruling a  motion  to  quash  the  writ.  The  event  of  the  suit 
was  such  that  it  is  now  of  no  consequence  whether  this  rul- 
ing was  correct  or  otherwise.  The  attachment  was  aban- 
doned. This  follows  from  the  fact  that  a  personal  judgment 
was  taken  against  the  defendant  without  an  adjudication  of 
the  proceedings  in  attachment.  Taking  a  personal  judgment 
without  more  was  equivalent  to  a  dismissal  of  the  attachment. 
The  judgment  stands  as  though  no  auxiliary  proceedings  had 
ever  been  commenced.  Sannes  v.  Ross,  105  Ind.  658;  Smith 
V.  ScoU,  86  Ind.  346 ;  Loiory  v.  McOee,  75  Ind.  508. 

The  litigation  having  progressed  to  final  judgment,  afler  a 
fiill  appearance  to  the  action  by  the  mortgage  company,  no 
available  error  can  now  be  predicated  upon  a  ruling  in  respect 
to  the  attachment  proceeding,  which  was  in  effect  dismissed. 

The  court  overruled  a  demurrer  to  the  complaint,  and  this- 
ruling  is  the  subject  of  the  second  assignment  of  error. 

We  make  the  following  extract  from  the  complaint,  which 
is  all  that  bears  upon  the  subject  presented :  '^  The  said  de- 
fendant, the  United  States  Mortgage  Company,  is  indebted 
to  plaintiff  in  the  sum  of  $14,424.68,  with  interest  thereon 
from  the  dates  of  the  several  items  of  account,  the  bill  of 
particulars  of  which  is  filed  herewith  and  hereby  made  apai*t 
of  the  oomplaint,  marked  '  Exhibit  A.' " 
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The  complaint,  as  has  already  been  seen,  is  upon  an  account 
stated  against  the  United  States  Mortgage  Company,  to  Will- 
iam Henderson,  Dr.  The  objection  made  to  the  complaint 
is,  that  it  fails  to  show  that  any  service  had  been  rendered 
by  the  plaintiff  for  the  defendant  at  its  request,  or  with  its 
knowledge  or  approval,  or  that  any  money  had  been  ex- 
pended for  it,  on  its  account,  or  that  it  ever  promised  to  pay, 
etc.  The  complaint  does  not  furnish  a  model  of  good  plead- 
ing, but  applying  to  it  the  liberal  rule  of  the  code,  which  only 
requires  that  the  facts  be  stated,  so  as  to  enable  a  person  of 
common  understanding  to  know  what  was  intended,  we  should 
not  feel  justified  in  reversing  the  judgment  for  what  seems  at 
most  a  defect  in  the  form  of  pleading.  Sections  338,  376, 
658,  R.S.  1881. 

Considering  the  complaint  and  the  bill  of  particulars 
together,  the  inference  fairly  arises  that  the  indebtedness 
charged  in  the  complaint  was  for  services  rendered  the  mort- 
gage company,  in  foreclosing  certain  mortgages  therein  spec- 
ified, and  for  general  attention  to  its  business,  etc.  Applying 
the  liberal  rule  of  constrilction  of  pleadings,  which  the  code 
enjoins,  we  are  constrained  to  hold  that  there  was  no  error 
in  overruling  the  demurrer  to  the  complaint. 

Besides  denying  generally  any  indebtedness  to  the  plain- 
tiff, the  mortgage  company  presented  special  matters  of  set- 
off an«l  counter-claim.  It  appeared  that  a  loan  of  $60,000 
liad  been  made  by  the  agents  to  the  Indianapolis  Journal 
Company.  This  loan  was  to  run  ten  years,  and  was  secured 
by  a  real  estate  mortgage.  The  interest  was  to  be  paid  semi- 
annually at  the  rate  of  9  per  cent.,  this  agreement  being  evi- 
denced by  twenty  separate  interest  coupons  for  twenty-seven 
hundred  dollars  each. 

The  mortgagors  made  default  in  the  payment  of  some  of 
these  coupons.  The  mortgage  company,  predicating  its  claim 
on  that  provision  in  the  contract  of  agency,  which  required 
the  agents  themselves  to  pay  all  interest  on  loans  made  by 
them,  and  which  remained  in  arrears  ten  days  after  it  became 
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due,  asserted  that  the  agents  were  indebted  to  it  under  the 
contract  for  the  unpaid  interest  coupons  on  the  loan  to  the 
Journal  Company. 

To  this  claim  it  was  replied  that  some  of  the  coupons  fell 
due  before^  and  some  after,  the  month  of  October,  1879,  and 
that  the  mortgage  contained  a  provision  therein  written,  to 
the  effect  that  a  failure  by  the  mortgagor  to  pay  any  of  the 
interest  coupons  within  a  month  of  maturity  gave  the  mort- 
gagee the  privilege,  at  his  election  at  any  time  thereafter,  of 
treating  the  principal  debt,  as  well  as  the  arrearages  of  in- 
terest, as  due.  In  pursuance  of  this  provision,  the  mort- 
gagor having  made  default  in  paying  the  coupons  which  fell 
due  respectively  in  February  and  August,  1879,  the  mortgage 
company  exercised  its  option,  and  elected  that  the  principal 
and  arrearages  of  interest  should  be  due,  and  foreclosed  the 
mortgage  for  the  whole  in  October,  1879. 

Without  further  detailing  the  facts  put  forward  in  the 
various  paragraphs  of  the  pleadings,  it  is  enough  to  say  they 
present  the  following  questions :  Two  instalments  of  interest 
having  become  due  on  the  loan  to  the  Journal  Company,  for 
the  payment  of  which  Henderson  and  Jameson  had  become 
liable  under  their  contract  with  the  mortgage  company,  can 
they  be  held  for  the  payment  of  these  instalments  after  the 
mortgage  company  elected  to  treat  the  whole  debt  as  due,  and 
after  it  has  foreclosed  the  mortgage  and  included  both  prin- 
cipal and  interest  in  its  judgment  and  decree  against  the 
Journal  Company?  After  the  mortgage  company  elected  to 
treat  the  principal  sum  as  due,  and  proceeded  to  foreclose  its 
mortgage,  can  it  now  look  to  Henderson  and  Jameson  for 
payment  of  the  interest  subsequently  accruing  on  the  decree? 

In  respect  to  the  first  proposition :  Assuming  that  the 
matter  was  a  proper  subject  of  counter-claim — which  is  fairly 
open  to  doubt — since  the  mortgage  company  availed  itself 
of  the  option  to  treat  the  principal  debt  as  due,  because  of 
the  de&alt  of  the  mortgagor  in  failing  to  pay  interest,  and 
^oceeded  to  merge  both  the  principal  and  unpaid  interest 
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wnto  a  judgment  and  decree  in  its  favor,  we  can  discover  no 
f)rinciple  which  would  justify  it  now,  while  holding  a  de- 
cree and  judgment  against  the  mortgagor  for  tlie  whole,  in 
pursuing  a  remedy  against  Hender8(m  and  Jameson,  upon 
their  personal  contract.  The  stipulation  in  the  contract^ 
by  which  Henderson  and  Jameson  agreed,  iu  case  any  in- 
terest on  loans  negotiated  by  them  should  remain  in  arrears 
for  a  period  of  ten  days,  that  they  would  immediately  pay 
such  interest  themselves,  put  them  in  such  relation  to  the 
loan  as  entitled  them  to  a  remedy  against  the  borrower,  and 
to  participate  in  the  security,  in  the  event  they  were  called 
upon  to  pay  the  interest  coupons.  Instead  of  electing  to 
require  its  agents  to  pay  the  arrearages  of  interest,  and  to 
continue  tho  loan,  the  mortgage  company  exercised  its  option 
and  appropriated  the  coupons,  and  declared  a  forfeiture  o^ 
the  credit  to  the  borrower.  The  coupons,  which  drew  ten 
per  cent,  interest  as  soon  as  they  matured,  would  have  be- 
come the  property  of  Henderson  and  Jameson  upon  pay- 
ment by  them.  They  were  secured  by  the  same  mortgage 
that  secured  the  principal.  The  mortgage  company  took  a 
decree  and  judgment  for  the  whole,  thus  depriving  its  agents 
of  their  security,  and  of  their  right  to  proceed  against  the 
borrower.  It  may  not  now,  while  prosecuting  its  remedy 
upon  the  mortgage,  which  presumably  covers  property  of 
sufficient  value  to  satisfy  the  whole  debt,  pursue  a  personal 
remedy  against  its  agents.  To  permit  this  would  enable  the 
mortgage  company  to  use  the  interest  coupons  to  accomplish 
its  own  ends,  so  far  as  forfeiting  the  borrower's  credit  and 
obtaining  a  decree  of  foreclosure  for  the  whole  debt,  and 
then,  after  having  complicated  and  embarrassed  Henderson 
and  Jameson  in  their  remedy,  to  proceed  against  them  per- 
sonally. Henderson  and  Jameson  can  have  no  remedy 
against  the  mortgagor,  except  as  they  are  subrogated  to  the 
securities  of  the  mortgage  company.  The  company  having 
.appropriated  the  coupons,  and  merged  them  in  a  decree  in 
its  own  name,  it  is  difficult  to  perceive  how  the  agents  could 
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now  proceed  against  the  Journal  Company,  if  they  are  com- 
pelled to  pay  the  interest  coupons. 

Our  conclusion  is,  that  the  effect  of  the  agreement  between 
the  mortgage  company  and  its  agents  was  such  as  to  author- 
ise it  to  require  them  to  take  up  the  interest  coupons,  upon 
which  de&ult  had  been  made,  or,  at  its  option,  to  retain  them 
and  declare  the  debt  due,  and  proceed  to  foreclose  its  mort- 
gage for  both  principal  and  interest.  It  elected  to  pursue 
the  latter  course,  and  it  must  now  abfde  its  election. 

Concerning  the  interest  which  has  accrued  since  the  decree 
of  foreclosure,  it  is  clear  that  resort  can  not  be  had  to  the 
contract  in  question  for  its  recovery.  By  the  option  which 
the  mortgage  company  was  authorized  to  exercise,  according 
to  the  terms  of  the  mortgage,  the  whole  debt  became  due. 
The  decree  of  foreclosure  merged  the  entire  contract  with  the 
Journal  Company,  as  well  in  respect  to  interest  coupons  ma- 
tured, as  in  respect  to  those  not  matured,  into  the  judgment 
and  decree.  The  contract  of  loan  was  then  terminated,  and 
the  liability  of  the  borrower  fixed.  Thenceforth  the  mort- 
gagor's liability  was  measured  by  the  decree,  and  the  interest 
coupons  as  well  as  the  entire  contract  were  fundvs  officio.  The 
liability  of  the  Journal  Company,  as  also  that  of  the  agents, 
was  then  at  an  end,  so  far  as  subsequently  maturing  interest 
coupons  were  concerned.  The  case  is  not  distinguishable  in 
principle  from  Hamilton  v.  Fa?i  Rensselaer,  43  N.  Y.  244. 
See,  also,  Meliek  v.  Knox,  44  N.  Y.  676";  Hunt  v.  Roberts, 
46  N.  Y.  691. 

The  fourteenth  instruction  given  by  the  court  is  the  sub- 
ject of  argument.  In  this  instruction  the  court  stated  the 
isBoes  relating  to  the  subject  of  the  interest  coupons  above 
referred  to,  and  also  gave  the  law  in  charge  to  the  jury  in 
respect  to  the  interest  and  the  respective  rights  of  the  parties 
upon  that  subject,  in  consonance  with  what  has  already  pre- 
ceded. In  so  far  as  the  issues  were — evidently  by  inadver- 
tence— inaccurately  stated  by  the  court  in  this  instruction,  the 
inaccuracy  was  immaterial,  and  could  have  in  no  wise  affected 
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the  principles  laid  down.  The  instruction,  however,  em- 
braced another  subject  of  which  it  is  proper  that  something 
should  be  said  in  this  connection.  The  claim  was  made  both 
in  the  pleading  and  in  the  evidence,  that  Mr.  Henderson, 
acting  as  the  attorney  of  the  mortgage  company  in  foreclos- 
ing the  mortgage  against  the  Journal  Company,  foreclosed 
for  the  principal  and  interest  in  violation  of  instructions^  and 
without  the  knowledge  of  his  client  and  principal,  when  he 
was  instructed  to  foreclose  only  for  the  matured  interest,  and 
that  he  had  thereby  made  himself  liable  for  the  interest. 

Pertinent  to  this  feature  of  the  case,  the  court  instructed 
the  jury,  in  substance,  that  however  that  might  be,  since  the 
decree  of  foreclosure  had  been  given,  and  the  bond,  mortgage 
and  coupons  had  all  been  merged  in  the  decree,  even  if  Hen- 
derson had  acted  in  bad  &ith,  and  thereby  made  himself  liable 
to  his  client  for  any  damage  which  may  have  accrued  to  it, 
the  issues  were  not  so  formed  in  this  case  as  to  authorize  an 
assessment  of  damages  on  that  account.  The  court  told  the 
jury,  moreover,  that  if  Mr.  Henderson  acted  in  good  faith^ 
and  with  an  honest  purpose  to  protect  the  interests  of  his 
client,  and  the  mortgage  company,  with  full  knowledge  of 
what  had  been  done,  ratified  the  decree  and  the  receivership 
established  thereunder,  and  accepted  and  enjoyed  the  benefits 
procured  under  the  decree,  it  could  not  then  assert  that  the 
acts  of  Henderson  in  procuring  the  decree  were  unauthorised, 
so  as  to  hold  him  liable  on  his  contract  for  the  payment  of 
interest  in  this  action.  Without  enlarging,  it  is  sufficient  to 
say,  we  approve  the  instruction  as  a  correct  statement  of  the 
law  applicable  to  the  subject-matter  under  consideration.  If 
we  should  adopt  the  appellant's  view,  and  assume  that  Mr. 
Henderson  had  not  acted  in  good  faith,  it  would  by  no  means 
follow  that  it  could  treat  the  decree  into  which  the  securities 
have  all  been  merged  as  subsisting  for  its  benefit,  and  at  the 
same  time  proceed  against  him  nnder  the  contract  for  the 
interest  which  is  merged  in  the  decree.  If  the  appellee  la 
liable  for  misconduct  as  the  appellant's  attorney,  that  liability 
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IB  altogether  independent  of^  and  without  any  relation  to,  the 
written  contract  of  agency.  The  question  at  this  point,  is 
not  as  to  the  effect  of  negligence  or  misconduct  in  attending 
to  his  client^s  business,  upon  the  right  of  the  attorney  to  re- 
cover for  services,  nor  as  to  his  liability  to  the  client  for  any 
resulting  injury,  but  whether  or  not  his  alleged  bad  faith  con- 
tinued his  liability  under  the  contract  for  the  interest  cou- 
pons, after  they  were  merged  in  a  decree,  the  benefits  of 
which  his  clients  adopted.  This  is  all  that  need  be  said  in 
respect  to  the  claim  of  the  appellant  that  its  agent  remains 
liable  on  his  contract  for  interest. 

One  of  the  items  included  in  the  plaintiff's  bill  of 
particulars,  upon  which  his  complaint  was  founded,  was  a 
charge  for  services  in  foreclosing  the  mortgage  against  the 
Journal  Company.  It  is  strenuously  urged  that  the  evidence 
shows  that  Mr.  Henderson  declared  a  forfeiture  of  the  credit 
to  the  Journal  Company,  and  foreclosed  the  mortgage  for 
the  whole  amount,  in  violation  of  the  instructions  of  the  mort- 
gage company,  and  that  his  conduct  in  relation  to  the  whole 
matter  was  such  that  he  was  not  entitled  to  compensation 
for  his  services  in  the  foreclosure  proceeding.  In  respect  to 
this  subject  there  was  a  mass  of  evidence  given  to  sustain 
the  positions  assumed  by  the  litigants  respectively.  Rele- 
vant to  that  subject,  the  court  instructed  the  jury,  in  sub- 
stance, that,  notwithstanding  the  foreclosure  suit  in  question 
may  have  been  originally  commenced  under  instructions  from 
the  mortgage  company  to  proceed  only  for  the  matured  in- 
terest coupons,  yet  if,  after  the  proceeding  was  so  com- 
menced, such  a  condition  of  afikirs  ensued  as  that  during  the 
litigation  that  followed  Mr.  Henderson,  in  good  faith,  be- 
lieved it  to  be  for  the  protection  and  advancement  of  the 
interests  of  the  mortgage  company,,  that  he  should  give 
notice  of  a  forfeiture,  and  foreclose  the  mortgage  for  both 
principal  and  interest,  and  that  he  did  so  foreclose  it,  and 
within  a  reasonable  time  thereafter  notified  his  client  of  what 
Vol.  111.— 3 
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had  been  done,  explaining  to  them  the  reasons  and  apparent 
necessity  for  so  doings  and  the  company  did  not  repudiate^ 
or  make  any  attempt  to  set  aside  the  decree,  but  accepted 
the  benefits  thereof,  and  adopted  the  receivership  estab* 
lished  thereunder,  then  such  acceptance  was  a  ratification  of 
what  had  been  done ;  and  that  under  such  circumstances  Mr» 
Henderson  was  entitled  to  reasonable  compensation  for  his 
services.  , 

The  jury  were  further  instructed  that  if  the  appellee  had 
violated  his  instructions  in  making  an  election  for  the  com- 
pany, and  failed  to  give  the  company,  notice  of  the  course 
pursued,  and  if  the  election  made  and  the  proceedings  taken 
had  not  been  ratified  by  the  company,  then  nothing  should  be 
allowed  for  his  services  in  the  foreclosure  proceeding.  These 
instmctions  put  the  question  in  issue  between  the  parties 
fairly  to  the  jury. 

It  is  impossible  that  parties  or  attorneys  should  foresee 
in  advance  every  emergency  which  may  arise  during  the 
progress  of  a  litigation,  and  it  is  not  every  mistake  or  mis- 
apprehension that  will  render  an  attorney  liable,  or  forfeit 
his  right  to  compensation.  If  the  attorney  exercises  reason- 
able and  ordinary  skill  and  diligence,  and  proceeds  in  good 
faith  with  an  honest  purpose  to  subserve  the  best  interest  of 
his  client,  the  latter  may  not  accept  the  fruits  of  his  labor 
without  objection,  and  then  deny  and  refuse  to  make  com- 
pensation. 

We  are  unable  to  ascertain  from  the  record  whether  or 
not  the  jury  allowed  anything  in  their  verdict,  which  was 
for  a  gross  sum,  for  foreclosing  the  Journal  Company  mort- 
gage. As  we  discover  no  error  of  law  relating  to  that  sub- 
ject, and  as  it  is  impossible  to  tell  which  way  the  jury  found 
the  facts  on  that  issue,  we  do  not  examine  the  evidence  or 
consider  the  point  further. 

The  mortgage  company  claimed  that  there  had  been  a 
settlement  and  accounting  between  it  and  Mr.  Henderson, 
prior  to  the  commencement  of  this  suit,  and  that  it  was 
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ascertained  at  that  settlement  that  Henderson  and  Jameson 
were  indebted^  on  account  of  interest  guarantees  on  loans 
made  for  the  company^  under  the  contract  of  agency,  to  the 
amount  of  111,650.66.  Henderson  executed  six  notes  cov- 
ering this  amount,  payable  to  the  company.  The  plaintiff 
alleged  that  these  notes,  which  were  pleaded  as  a  set-off  to  his 
claim,  had  each  and  all  been  executed  without  consideration. 

The  evidence  tended  to  show  that  the  .various  sums  which 
entered  into  the  settlement  and  made  up  the  amount  for 
which  the  notes  were  executed,  were,  with  but  one  exception, 
for  interest  claimed  to  be  due  from  the  agents  of  the  mort- 
pLge  company,  under  their  agency  contract. 

There  was  also  evidence  tending  to  prove  that  the  interest 
thus  claimed  had  all  been  realized  by  the  mortgage  com- 
pany, by  being  embraced  in  various  decrees  of  foreclosure, 
upon  which  the  company  had  in  each  instance  bid  in  the 
mortgaged  property  for  the  full  amount  of  the  decree.  The 
claim  of  the  company  seemed  to  be,  that  notwithstanding 
the  interest  had  been  so  included  in  the  several  decrees, 
which  had  been  fully  satisfied  by  sales  of  property,  yet  the 
circumstances  were  such  that  the  agents  remained  liable, 
under  their  contract,  for  the  interest  so  included,  neverthe- 
less. After'  being  appropriately  instructed  by  the  court  in 
reference  to  this  feature  of  the  case,  the  jury,  by  their  ver- 
dict, affirmed  the  position  of  the  plaintiff  below,  viz.,  that 
the  notes  had  been  executed  without  consideration. 

The  appellant,  however,  assumed  the  law  to  be,  and  so 
asked  the  court  to  give  it  in  charge  to  the  jury,  that  if  there 
was  a  controversy  between  the  parties  respecting  the  lia- 
bility  of  the  plaintiff  to  pay  the  claims  for  interest,  and  the 
company,  in  good  faith,  believed  that  its  agents  were  in- 
debted to  it  upon  the  claim  preferred,  and  the  plaintiff,  in 
order  to  settle  the  dispute  and  avoid  litigation,  executed  the 
notes  in  question,  then,  whether  the  company  had  an  actual 
claim  or  real  right  was  immaterial,  since,  in  that  event^ 
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the  oompromLse  of  the  controversy  was  a  sufficient  consider- 
ation for  the  notes. 

The  charges  requested  proceed  upon  the  idea  that  no  mat- 
ter how  groundless  the  claim  of  the  mortgage  company  may 
have  been,  so  that  it  was  made  in  good  faith,  under  the  be- 
lief that  the  plaintiff  was  liable,  if  as  a  result  of  making  the 
claim  the  notes  were  executed  in  order  to  avoid  litigation, 
they  were  upon  a  sufficient  consideration.  It  must  be  con- 
ceded that  decisions  from  courts  of  great  respectability  and 
authority  are  cited,  which  seem  to  sustain  the  theory  of  ap- 
pellant in  all  its  breadth. 

The  rulings  of  this  and  other  courts  do  not,  however,  sus- 
tain the  view  urged  on  appellant's  behalf.  In  the  first  place, 
in  order  that  a  compromise  may  constitute  a  sufficient  con- 
sideration to  support  an  executory  contract,  the  claim  com- 
promised must  have  been  at  least  ''doubtful  and  there 
must  have  been  some  colorable  ground  of  dispute,  and  some 
legal  or  equitable  foundation  for  the  claim.  Harris  v.  Cb^ 
sady,  107  Ind.  158. 

If,  for  instance,  a  question  is  made  concerning  the  liability 
of  a  party  under  a  written  contract,  upon  the  face  of  which 
the  rights  of  the  parties  are  perfectly  plain,  it  has  been  held 
that  a  compromise  of  such  a  dispute  is  without  consideration. 
Chy  V.  StuckeTf  31  Ind.  161.  So,  where  the  maker  of  a  note 
secured  by  mortgage,  had  paid  the  note  in  full,  but  the  holder, 
claiming  that  it  had  not  all  been  paid,  refused  to  surrender 
the  note  and  release  the  moi*tgage,  until  another  note  was 
executed  for  the  amount  claimed  to  be  due,  it  was  said  '^  that 
there  must  be  at  least  a  colorable  ground  of  a  claim,  in  law 
or  in  fact,  to  sustain  an  executory  contract,  given  as  a  com- 
promise."   Smith  V.  Boruffy  75  Ind.  412. 

In  the  recent  case  of  Warey  v.  Fordj  102  Ind.  205,  the 
fiicts  were  that  a  claim  was  made,  that  a  husband  had  fraud- 
ulently conveyed  his  real  estate  to  his  wife.  A  creditor 
of  the  husband  believed  that  he  had  a  right  to  set  the  con- 
veyance aside,  and  subject  the  land  to  the  payment  of  his 
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debt.  The  wife,  for  the  purpose  of  avoiding  threatened  liti- 
gation, executed  a  note  and  mortgage  upon  the  land.  Com- 
menting upon  the  facts,  the  court  said :  ^'  The  finding  does 
not  show  the  compromise  of  any  actually  existing  liability; 
it  states  only  the  belief  of  the  defendant  that  he  had  a  claim, 
without  any  fact  upon  which  such  belief  is  founded ;  it  is 
not  found  that  there  was  any  valid  claim  against  the  plain- 
tiff. *  *  *  There  is  no  fact  found  upon  which  even  a  doubt- 
ful claim  could  arise  in  favor  of  the  defendant  against  the 
plaintiff.  A  threatened  litigation,  founded  merely  on  the 
defendant's  belief,  without  any  fact  to  support  the  belief, 
amounts  to  nothing,  and  the  purpose  to  avoid  such  a  litiga- 
tion was  no  consideration  for  the  plaintiff's  promises.''  Wade 
V.  Simeon,  2  C.  B.  648;  Edwards  v.  Baugh,  11  Mees.  &  W. 
641;  Spahr  v.  Hollingahead,  S  Blackf.  416. 

In  the  language  of  the  court  in  Jarvis  v.  Sutton^  3  Ind. 
289,  "  It  is  true  a  compromise  of  doubtful  claims  may  be  suf- 
ficient to  found  a  consideration  upon,  but  in  such  cases  there 
must  be  a  surrender  of  some  legal  benefit  which  the  other 
party  might  have  retained.  *  *  *  A  promise  to  give  some- 
thing for  the  compromise  of  a  claim,  about  which  there  is 
merely  a  dispute  and  controversy,  and  for  which  there  is  no 
legal  foundation  whatever,  is  not  sufficient  to  sustain  a  suit 
at  law." 

In  order  that  a  compromise  may  constitute  a  sufficient  con- 
sideration for  the  enforcement  of  an  executory  contract,  there 
must  have  been  an  actual  bona  Jide  claim,  founded  upon  a 
colorable  right,  about  which  there  was  room  for  honest  doubt 
and  actual  dispute. 

Upon  the  plaintiff's  theory  the  interest  coupons  were  in 
effect  paid  by  having  been  satisfied  by  the  purchase  of  prop- 
erty. In  that  event  there  would  have  been  no  color  or  foun- 
dation for  a  dispute  or  claim.  The  instructions  requested 
Ignored  the  necessity  for  even  color  or  foundation  for  the 
daim.  Because  the  instructions  omit  these  essentials  they 
were  properly  refused. 
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Other  instructions,  given  by  the  court^  and  some  which 
were  requested  by  the  appellant  and  refused,  are  the  subjects 
of  discussion  in  the  briefe.  Most  of  these  relate  to  questions 
which  have  already  been  considered  in  connection  with  the 
pleadings  and  other  matters  which  have  preceded.  While  we 
have  carefully  considered  the  questions  made,  it  would  in- 
volve a  useless  repetition  to  state  them  all  separately,  and 
the  reasons  upon  which  we  conclude  that  no  error  inter- 
vened in  respect  to  giving  or  refusing  instructions. 

It  became  a  subject  of  controversy  whether,  under  the 
contract  of  agency,  Henderson  and  Jameson  had  the  right 
to  charge  the  mortgage  company  for  the  services  for  which 
compensation  was  claimed,  the  il«ms  of  which  were  com- 
prised by  the  bill  of  particulars  and  the  proof  in  the  case. 

As  has  been  seen,  the  agency  comprehended  by  the  con- 
tract was  to  make  loans  of  money  on  bonds  and  mortgages, 
and  to  collect  money  to  become  payable  on  such  loans.  The 
contract  also  provided  that  the  company  should  not  be  liable 
for  any  charges,  disbursements  or  commissions  to  their  agents 
**  for  their  services  in  said  agency.'' 

The  court  put  the  case  to  the  jury  upon  the  theory  that, 
under  the  contract,  the  mortgage  company  had  no  right  to 
require  the  services  of  Henderson  and  Jameson,  or  either  of 
them,  without  compensation,  as  to  any  or  either  of  the  fol- 
lowing matters : 

Mrst.  Legal  services  in  foreclosing  mortgages  or  collect- 
ing moneys  for  the  company  by  legal  proceedings  and  ac- 
tions at  law. 

Second,  Looking  after  repairs  to,  and  caring  for,  proper- 
ties bought  in  by  the  company  upon  foreclosure  of  its  mort- 
gages. 

Third.  Renting  and  collecting  rents  of  properties  bought 
in  by  the  company  upon  foreclosure  of  its  mortgages. 

Fourth,  Superintending  repairs  and  improvements  to,  and 
taking  general  oversight  of,  properties  in  the  hands  of 
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ceivers  appointed  by  the  courts  in  cases  brought  to  fore- 
close mortgages  executed  to  the  company  to  secure  loans 
made  by  its  agents. 

Fifth.  Looking  after  the  payment  of  taxes,  and  the  keep- 
ing up  of  insurance,  upon  properties  bought  in  by  the  com- 
pany, upon  foreclosure  of  its  mortgages. 

Sixth.  Looking  after  the  payment  of  taxes,  and  keeping 
up  the  insurance,  upon  properties  mortgaged  to  the  company 
to  secure  loans. 

The  court  instructed  the  jury  that  for  all  services  of  the 
character  above  specified,  performed  by  the  agents,  or  either 
of  them,  at  the  instance  and  request  of  the  company,  the 
latter  became  liable  to  pay  a  just  and  fair  compensation. 

These  instructions  are  covered  in  principle  by  what  was 
said  in  Unton,  etc.f  Ins.  Co.  v.  Buchanan^  100  Ind.  63-73: 
**  The  fiict  that  an  attorney  is  employed  as  an  agent  to  nego- 
tiate loans  does  not  preclude  him  from  rendering  profes- 
sional services,  if  requested  by  his  principal.  Loaning 
money  is  one  thing;  giving  advice  in  matters  of  law,  and 
conducting  suits,  are  quite  different  things."  So  it  may  be 
said  here,  the  services  enumerated  above  are  services  quite 
different  from  those  comprised  by  the  contract  of  agency, 
which  related  exclusively  to  loaning  money  on  bonds  and 
mortgages,  and  collecting  moneys  payable  on  loans  made. 
We  have  discovered  no  error  of  law  in  the  record. 

In  respect  to  the  value  of  the  services,  and  the  diligence 
exercised  by  the  agents  in  attending  to  the  company's  afiairs, 
there  was  apparently  sharp  antagonism.  The  great  length 
,  of  time  occupied  with  the  hearing,  and  the  volumes  of  evi- 
dence taken,  attest  the  care  and  minuteness  of  inquiry  into  all 
the  details  of  the  whole  business,  which  characterized  the 
investigation.  A  careful  consideration  of  all  the  questions, 
which  have  been  very  elaborately  and  carefully  presented, 
fails  to  disclose  any  error  of  law  committed  by  the  court ; 
and,  while  we  may  say  the  amount  of  the  recovery  (J12,- 
506.72)  seems  large,  we  are  unable  to  see  that  a  different 
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result  would  be  reached  if  a  new  trial  were  ordered  and  the 
flame  evidence  submitted  to  a  new  jury. 

The  judgment  is,  therefore,  affirmed,  with  costs. 

Eluott,  C.  J.,  did  not  participate  in  the  decision  of 
this  case. 


Na  18,579. 
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pHTnciAir. — Lieeim^^OompenmUiaiu — One  who  underiakes  to  practice  the 
profession  of  medicine,  withoiit  the  license  reqaired  by  statute,  can  not 
recover  compensation  for  his  services. 

BAins.— License  Befuired  for  Eaek  Oounty  in  Wtiieh  PhyBidan  I^uetioeg. — A 
physician,  who  has  obtained  a  license  in  one  county,  can  not  regularly 
engage  in  practice  in  another  county  without  taking  out  another  license. 

Statute. — Ootuimetum. — Fomu.'-A  form  prescribed  by  statute  is  an  es- 
sential and  controlling  part  of  the  statute. 

From  the  Fayette  Circuit  Court. 

C  A.  Murray,  R,  Qmner  and  if.  £.  Frost,  for  appellant. 
X  L  LUUe  and  D.  W.  McKee,  for  appellee. 

Elliott,  C.  J. — In  the  recent  case  of  Eastman  v.  State^ 
109  Ind.  278,  we  held,  after  a  full  examination  of  the  authori- 
ties, that  the  act  requiring  physicians  and  surgeons  to  obtain 
a  license  was  constitutional,  and  it  is  unnecessary  to  again 
discuss  that  question.  In  the  investigation  of  the  case  re-« 
ferred  to,  we  found  that  the  authorities  were  harmonious  in 
holding  acts  like  ours  to  be  valid  and  enforceable. 

The  cases  agree  in  holding  that  one  who  undertakes  to 
practice  the  profession  of  medicine  without  the  license  re* 
quired  by  statute  can  not  recover  compensation  for  his  ser- 
vices {Eastman  v.  State,  supra,  and  cases  cited),  and  section 
6  of  the  act  of  April  11th,  1885,  expressly  declares  that  no 
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recovery  can  be  had  for  medical  services  unless  a  license  has 
been  taken  out. 

What  we  have  said  disposes  of  two  of  the  questions  dis- 
cussed by  counsel,  and  leaves  for  examination  this  question : 
Can  a  physician,  who  has  regularly  obtained  a  license  in  one 
coanty y  practice  in  another  county  without  taking  out  another 
license  ? 

Section  2  of  the  act  of  April  11th,  1886,  provides,  among 
other  things,  that  ^^  Any  person  desiring  to  practice  medicine, 
surgery  or  obstetrics  in  this  State,  shall  procure  from  the 
clerk  of  the  circuit  court  of  the  county  wherein  he  or  she 
desires  to  practice  a  license  so  to  do/' 

Section  4  provides  that  ^^Any  person  who  shall  practice 
medicine,  surgery  or  obstetrics  in  this  State  without  having 
first  procured  from  the  clerk  of  the  circuit  court  of  the 
county  wherein  he  or  she  shall  so  practice  a  license,  as  provi- 
ded in  this  act,  shall  be  deemed  guilty  of  a  misdemeanor/' 

We  can  perceive  no  reason  for  doubting  the  correctness  of 
the  construction  placed  upon  this  statute  by  the  trial  court, 
for  it  seems  clear  that  a  license  must  -be  taken  out  in  the 
county  where  the  physician  practices.  If,  however,  there 
were  any  doubt  as  to  the  meaning  of  the  two  sections  from 
which  we  have  quoted,  that  doubt  is  removed  by  the  form  of 
the  license  given  in  section  6,  for  the  form  provides  that  the 
person  to  whom  it  is  issued  '^  is  hereby  authorized  to  practice 
medicine,  surgery  or  obstetrics  in  said  county.''  Acts  of 
1885,  p.  199. 

It  was  held  in  Wasson  v.  First  NaJPl  Bank,  107  Ind.  206, 
that  a  form  prescribed  by  statute  is  an  essential  and  control- 
ling part  of  the  statute,  and  it  must  be  so  held  here.  The 
conclusion  that  the  right  to  regularly  practice  is  restricted  to 
the  county  in  which  the  license  is  issued,  is  irresistible,  for 
the  whole  scope  of  the  statute,  as  well  as  the  form  prescribed, 
very  clearly  shows  that  the  license  is  confined  to  the  county 
in  which  it  is  procured. 

It  may  be  that  there  are  cases  where  the  courts  would  hold 
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that  the  statute  does  uot  apply  in  its  full  rigor^  as  where  there 
is  an  emergency  demanding  prompt  action,  or  where  there  is 
a  professional  visit  for  consultation,  or  the  call  is  made  because 
of  some  special  skill  or  ability  of  the  physician^  in  a  partic- 
ular branch  of  his  profession ;  but  we  have  here  the  case  of  a 
physician,  regularly  practicing  his  profession,  and  rendering 
services  as  in  ordinary  cases^  in  a  county  different  from  that 
in  which  he  obtained  his  license,  and  to  such  a  case  we  must 
apply  the  statute.  If  there  was  any  reason  for  excluding  the 
appellant's  case  from  the  general  force  and  effect  of  the  stat- 
ute, he  should  have  made  that  reason  clearly  appear.  Tifford 
v.  /Stote,  109  Ind.  359. 

Judgment  affirmed. 

filed  May  13,  1887. 


No.  12,598. 

Zenob  V.  Johnson  et  al. 

Bkax  Estate. — Action  to  Becover. — Parent  and  Ghild, — Evidenee. — In  an 
action  by  a  father  against  a  daughter  and  her  husband  to  recover  poe- 
session  of  land  and  to  quiet  title,  the  eyidence  showed,  in  sabstance, 
that  the  plaintiff  was  the  owner  in  fee  simple  of  the  real  estate ;  that 
he  was  an  old  man ;  that  he  had  proposed  to  his  daughter  that  if  she 
would  live  with  and  take  care  of  him  during  the  remainder  of  his  life, 
he  would,  at  his  death,  give  her  all  his  property,  and  that  she  should 
haye  the  use  of  all  which  he  did  not  want  to  use ;  that  the  proposition 
was  accepted,  and  the  daughter  and  her  family  moyed  upon  the  land 
and  into  the  plaintiff's  house ;  that  a  deed  from  the  plaintiff  to  his 
daughter  had  been  prepared  but  neyer  executed. 

ffddf  that  the  eyidence  is  not  sufficient  to  sustain  a  judgment  for  the 
defendants. 

From  the  Harrison  Circuit  Court. 

G.  W.  Denbo,  W.  N.  Tracewell  and  R.  J.  Tracewelly  for  ap- 
pellant. 

N.  R.  Peckinpaugh,  O.  W.  Self,  W.  T.  Zmor  and  D.  A. 
Chmningham,  for  appellees. 
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HowK,  J. — In  this  case,  appellant,  Zenor,  sued  the  appel- 
leeSy  who  were  husband  and  wife,  and  the  daughter  and  son- 
in-law  of  the  appellant,  in  a  complaint  of  three  paragraphs. 
In  the  first  two  paragraphs  of  his  complaint  appellant  sued 
to  recover  the  possession  of  certain  real  estate,  particularly 
described,  in  Harrison  county;  and,  in  the  third  paragraph, 
he  sought  to  have  his  title  quieted  against  the  adverse  and 
unfounded  claims  of  the  appellees  to  the  same  real  estate.  Ap- 
pellees jointly  answered  (1)  by  a  general  denial  of  the  first 
and  second  paragraphs  of  complaint,  and  (2)  averring  that 
they  were  the  owners,  and  in  the  possession,  of  the  real 
estate  in  controversy,  they  denied  all  other  material  allega- 
tions of  the  third  paragraph  of  complaint.  Appellant  re- 
plied by  a  general  denial  to  the  second  paragraph  of  appel- 
lees' answer.  The  issues  joined  were  tried  by  the  court,  and 
a  finding  was  made  for  appellees,  the  defendants  below; 
and,  over  appellant's  motion  for  a  new  trial,  the  court  ad- 
judged that  he  take  nothing  by  his  suit  herein,  and  that  ap- 
pellees recover  of  him  their  costs  in  this  action  expended. 

In  this  court,  the  only  error  assigned  by  appellant,  the 
plaintiff  below,  is  the  overruling  of  his  motion  for  a  new 
trial. 

Under  this  alleged  erroi,  the  first  point  made  by  appel- 
lant's counsel,  in  argument,  is,  that  the  finding  of  the  trial 
<K>urt  was  not  sustained  by  sufficient  evidence,  and  was  con- 
trary to  law.  By  an  unbroken  line  of  record  evidence, 
from  the  United  States  Government  down  to  himself,  appel- 
lant established  the  fact,  alleged  by  him  in  each  paragraph 
of  his  complaint,  that  he  was  the  owner  in  fee  simple  of  the 
real  estate  described  therein.  Upon  the  issues  joined  on  the 
first  and  second  paragraphs  of  his  complaint,  appellant  was 
entitled,  therefore,  to  a  finding  and  judgment  in  his  favor, 
unless  the  appellees  showed  by  their  evidence  that,  notwith- 
standing appellant's  ownership  of  the  real  estate  in  contro- 
versy, they  were  entitled  to  the  possession  thereof,  as  against 
the  appellant,  at  the  time  this  suit  was  commenced.     In  their 
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answer  to  the  appellant^s  third  paragraph  of  complaint,  the 
appellees  averred,  as  we  have  seen,  that  they  were  the  owners 
and  in  the  possession  of  the  real  estate  in  controversy,  and 
then  denied  all  other  material  allegations  of  such  third  par- 
agraph. In  view  of  the  case  made  by  appellant's  evidence 
in  chief,  it  became  and  was  necessary  for  the  appellees,  there- 
fore, in  order  to  defeat  appellant's  recovery  herein,  to  show 
by  sufficient  evidence  either  (1)  that  they  had  acquired  title 
in  fee  simple  to,  or  (2)  that  they  had  acquired  and  held  the 
right  to  the  possession  of,  the  real  estate  in  controversy,  from, 
through  or  under  the  appellant,  Zenor. 

It  was  shown  by  the  evidence  that  appellant,  at  the  time 
of  the  trial  of  this  cause,  was  more  than  seventy  years  old, 
that  appellee  Frances  J.  Johnson  was  his  daughter,  and  that 
her  co-appellee  William  J.  Johnson  ¥ras  her  husband  and  the 
appellant's  son-in-law.  In  the  fall  of  1882  appellant's  wife 
departed  this  life,  and  at  that  time  appellee  Frances  J.  John- 
son, who  was  his  only  daughter,  and  William  J.,  her  husband, 
were  residing  near  the  city  of  Paducah,  in  the  State  of  Ken* 
tucky.  Appellant  had  an  only  son,  Joshua  Zenor,  who  lived 
near  his  father.  It  was  further  shown  that  some  time  before 
his  wife's  death,  but  the  precise  time  was  not  stated,  appel- 
lant had  made  advancements  to  or  settlements  upon  his  two 
children,  and  had  given  appellee  Frances  J.  Johnson  a  farm, 
near  the  land  now  in  controversy.  After  the  death  of  appel- 
lant's wife,  he  proposed  to  his  daughter,  Frances  J.,  that  if 
she  would  come  and  live  with  him,  and  take  care  of  him  dur- 
ing the  remainder  of  his  life,  he  would,  at  his  death,  give 
her  all  his  property,  real  and  personal ;  that,  while  he  lived, 
he  would  buy  his  own  clothing  and  pay  his  own  "doctor 
bills,"  and  that  she  should  have  the  use  of  all  his  property 
which  he  did  not  want  to  use.  This  proposition  was  accepted 
by  appellees,  and  in  December,  1882,  Mrs.  Johnson  and  her 
children  moved  into  the  appellant's  house  on  the  land  in 
controversy,  but  her  husband  remained  at  their  home  in 
Kentucky  for  about  one  year,  when  he  joined  his  &mily,  and 
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they  then  lived  with  appellant  in  his  home  until  the  spring 
of  1884. 

It  was  further  shown  by  the  evidence,  that  in  Januaiy,  1883, 
appellant  wrote  out,  signed  and  acknowledged  the  draft  of  a 
deed  of  the  land  in  controversy  to  his  daughter,  Frances  J. 
Johnson,  and  her  children  at  his  death,  reserving  to  himself, 
during  his  life,  the  control,  possession  and  use  of  such  laud. 
This  deed  was  not  to  take  effect  and  become  operative  until 
it  had  been  submitted  to  and  approved  by  William  J.  John- 
son, who  was  then  in  Kentucky.  When  he  came  home  he 
disapproved  the  original  draft  of  the  deed,  for  the  reason,  as 
stated,  that  he  and  his  wife  could  not  sell  and  make  title  to 
the  land,  if  they  should  wish  to  do  so,  after  appellant's  death. 
It  was  then  agreed  that  appellant  should  convey  the  land  to 
his  daughter,  Frances  J.  Johnson,  alone,  and  the  original 
draft  of  the  deed  was  surrendered  and  destroyed.  A  deed 
of  the  land  to  his  daughter  only  was  then  prepared,  but  it 
was  never  executed  by  appellant.  As  a  witness  in  her  own 
behalf^  Frances  J.  Johnson  admitted  that  she  knew  she  was 
not  to  get  appellant^s  property  until  after  his  death. 

We  have  now  given  the  case  substantially  as  it  is  made  by 
the  evidence  appearing  in  the  record ;  and  upon  this  case,  we 
are  of  opinion  that  the  jQnding  of  the  trial  court,  in  appel- 
lees' favor,  can  not  be  sustained.  It  is  certain,  as  it  seems  to 
uSy  that  the  appellees  have  not,  nor  has  either  of  them,  shown 
any  title  to,  or  right  to  the  possession  of,  the  land  in  contro- 
versy, which  they  can  enforce  during  the  lifetime  of  appel- 
lant, and  as  against  him.  In  some  of  its  features,  the  case 
in  hand  is  not  unlike  the  well-considered  case  of  Ikerd  v. 
Beavers,  106  Ind.  483;  and  much  of  what  is  said  in  the 
opinion  in  that  case  is  forcibly  applicable  to  the  facts  here 
as  we  have  stated  them.  This  is  not  a  case  of  conflicting 
evidence ;  but  it  is  one  where  it  is  shown  by  the  evidence, 
without  any  conflict  therein,  that  appellant  is  the  owner  in 
fee  simple  of  the  land  in  controversy,  which  land  the  appel- 


46  SUPREME  COURT  OF  INDIANA, 


Low  V.  Deiner. 


lee  Frances  J.  Johnson,  as  a  witness  in  appellees'  behalf,  ad- 
mitted that  she  was  not  to  get  until  after  appellant's  death* 

The  finding  of  the  trial  court  was  not  sustained  by  the  ev- 
idence, and  for  this  cause  it  was  error  to  overrule  appellant's 
motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  a  new  trial,  etc. 

Filed  April  28, 1887 ;  petition  for  a  rehearing  oyerniled  June  29, 1887» 


No.  12,891. 

Low  V.  Deineb. 

LffiTBUcnoirs  to  Juby. — Supreme  Court. — Evidenee  Not  tn  Record, — Where 
the  eyidence  is  not  in  the  record,  the  Supreme  Court  can  not  say  that 
instmctions  given  or  refused  were  erroneous. 

From  the  Pulaski  Circuit  Court. 

jV.  L,  Agnew  and  B.  Borders,  for  appellant. 
W.  SpangUrj  H.  A.  Steis  and  B.  8.  B.  StamaU,  for  ap* 
pellee. 

Elliott,  C.  J. — The  questions  argued  by  the  appellant's 
counsel  arise  on  the  ruling  denying  a  new  trial,  but  the  argu- 
ment is  unavailing,  for  the  reason  that  the  evidence  is  not  in 
the  record. 

It  is  incumbent  on  the  appellant  to  affirmatively  show  that 
the  trial  court  erred  in  refusing  instructions,  and  this  can  not 
be  done  in  such  a  case  as  this  unless  the  evidence  is  in  the 
record,  for  we  can  not  say  that  they  were  not  properly  re- 
fused because  not  applicable  to  the  evidence ;  nor  can  we  say, 
in  the  absence  of  the  evidence,  that  the  instructions  given 
were  erroneous,  for  there  might  have  been  a  case  under  the 
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issues  in  which  they  would  have  been  entirely  proper. 
V.  New,  95  Ind.  366. 

Judgment  affirmed. 

Filed  May  14, 1887. 


New 


No.  13,588. 

Boswell  v.  The  State. 

Cboohal  Law. — Former  Jeopardy. — PUa  cf  ChiiUy. — Dianissal — Braetict, — 
Where  a  defendant  is  arraigned  before  a  coart  of  competent  jurisdiction 
to  hear  and  determine  the  charge,  and  to  adjudge  the  punishment  affixed 
to  the  offence,  and  pleads  guilty,  which  plea  has  been  entered  and  ac- 
cepted, and  all  other  steps  required  by  law  have  been  taken,  so  that  noth- 
ing further  remains  to  be  done  except  to  assess  the  punishment,  he  has 
been  put  in  jeopardy,  and  can  not  again  be  put  on  trial  for  the  same 
offence. 

Saxr. — AbbouU  and  Battery. — B.  was  charged  with  assault  and  battery,  by 
a  sufficient  affidavit,  duly  filed.  He  was  arrested  on  a  proper  warrant, 
brought  before  a  justice  of  the  peace  having  competent  jurisdiction  to 
try  and  determine  the  charge,  and  being  required  to  plead  entered  a 
plea  of  guilty,  which  was  entered  and  accepted  by  the  court  with  the 
consent  of  the  State,  the  prosecuting  attorney  being  present.  After- 
wards, the  injured  party  being  present,  the  defendant  standing  on  his 
plea  of  guilty,  and  demanding  a  hearing,  the  State  voluntarily  dis- 
missed the  prosecution ; 

Edd,  that  each  proceeding  was  a  bar  to  any  further  prosecution  of  B.  for 
the  same  offence,  he  having  been  in  jeopardy. 

From  the  Huntington  Circuit  Court. 

Jl  JB.  Kenner  and  /.  /.  DiVfe,  for  appellant. 

L.  T.  Michener,  Attorney  General,  E.  O.  Vaughn^  Prose- 
cuting Attorney,  B.  if.  Cobb,  C.  W.  Watkins  and  J.  H.  Oil- 
ktt,  for  the  State. 

Mitchell,  J.— On  the  2d  day  of  April,  1886,  the  grand 
jary  of  Huntington  county  returned  an  indictment  into  the 
Huntington  Circuit  Court  against  Andrew  J.  Boswell,  for  an 
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alleged  assault  and  battery  upon  one  Butler,  The  defend- 
ant filed  a  special  plea,  the  substance  of  which  was,  that  at 
a  date  prior  to  the  returning  of  the  indictment,  he  had  been 
charged  in  an  affidavit,  filed  before  a  justice  of  the  peace  of 
that  county,  with  the  commission  of  the  same  identical 
ofiTence,  with  which  he  etood  charged  in  the  indictment,  and 
that  upon  a  warrant  duly  issued  he  had  been  arrested  and 
taken  before  the  justice,  with  whom  the  affidavit  had  been 
lodged,  and  required  to  plead  to  the  charge.  It  was  further 
averred  that,  being  so  arraigned  and  required  to  plead  in 
open  court,  and  in  the  presence  of  the  prosecuting  attorney, 
the  defendant  pleaded  guilty  to  the  charge,  which  plea  was 
accepted  by  the  court ;  and  that  thereupon,  with  the  consent 
of  the  prosecutor,  the  case  was  continued  until  tlie  next  day, 
at  9  o'clock  A.  H.,  and  a  subpoena  issued  for  Thad  Butler, 
the  injured  party.  It  is  alleged  that  the  witness,  Butler, 
appeared  at  the  time  appointed,  and,  the  defendant  being 
ready  in  court  demanding  a  hearing  upon  his  plea  so  entered 
and  accepted,  the  prosecuting  attorney  voluntarily  dismissed 
the  prosecution  before  the  justice.  The  affidavit  and  a  tran- 
script of  the  proceedings  before  the  justice  are  made  a  part 
of  the  special  plea.  The  court  sustained  a  demurrer  to  the 
plea,  and,  upon  a  plea  of  not  guilty,  the  defendant  was 
tried^  and  assessed  with  a  fine  of  twenty-five  dollars  and 
costs. 

The  only  question  involved  is,  did  the  proceedings  before 
the  justice  put  the  appellant  in  jeopardy,  so  as  to  protect 
him  from  another  prosecution  for  the  same  ofience? 

It  is  conceded  that  a  sufficient  affidavit  was  filed  with  a 
justice  of  the  peace  having  competent  jurisdiction  to  hear 
and  determine  the  charge.  After  being  brought  before  the 
justice  and  required  to  plead,  a  plea  of  guilty  was  entered 
and  accepted  by  the  court,  with  the  consent  of  the  State, 
Afterwards,  the  injured  party  being  in  .attendance,  the  de- 
fendant standing  on  his  plea  of  guilty  and  demanding  a 
hearing,  the  State  voluntarily  dismissed  the  prosecution. 
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It  is  too  well  settled  to  be  open  to  doubt,  that  if  a  defend- 
ant has  been  put  upon  trial  for  a  criminal  offence,  or  as  is 
sometimes  said,  if  a  competent  jury  has  been  ^'charged'' 
with  the  offence,  and  a  nolle  prosequi,  or  anything  equivalent 
thereto,  is  afterward  entered  without  his  consent,  he  can  not 
be  again  put  upon  trial  for  the  same  offence.  Hensley  v. 
JState,  107  Ind.  587;  Kingen  v.  State,  46  Ind.  132;  Hines 
V.  StaU,  24  Ohio  St.  134;  1  Bishop  Grim.  Law,  section  1016; 
Whart.  Grim  PL  and  Pr.,  sections  447,  517;  Moore^s  Grim. 
Law,  section  400. 

A  voluntary  dismissal  under  such  circumstances  is  equiva- 
lent to  an  acquittal. 

^^If,  in  a  particular  case,  the  jeopardy  has  attached, 
though  for  an  instant  only,"  says  a  learned  author,  "and 
there  is  afterward  such  a  lapse  in  the  proceedings  as  requires 
a  new  jeopardy,  in  distinction  from  a  continuation  of  the 
old,  to  produce  a  conviction,  the  defendant  has  thereby  ob- 
tained the  right  to  demand  his  discharge."  1  Bishop  Grim. 
Law,  section  1013. 

True,  the  language  found  in  the  books  usually  is,  that 
jeopardy  does  not  attach  unless  a  jury  has  been  actually  em- 
panelled and  charged  with  the  offence,  but  surely  this  can  not 
mean  that  a  court,  without  the  intervention  of  a  jury,  may 
proceed  so  far  that  nothing  remains  to  be  done  except  to  as- 
sess the  amount  of  punishment,  and  that  the  defendant  will 
not  have  been  thereby  put  in  jeopardy.  Trial  by  jury  may 
be  waived,  or  by  pleading  guilty  the  necessity  for  a  trial  may 
be  wholly  avoided,  there  being  in  that  case  no  issue  to  try. 
Necessarily,  therefore,  where  a  defendant  is  arraigned  before 
a  court  having  competent  jurisdiction  to  hear  and  determine 
the  charge,  and  to  adjudge  the  punishment  affixed  to  the  of- 
fence, and  pleads  guilty,  nothing  further  remains  except  to 
•enter  the  plea  and  assess  the  punishment.  Gray  v.  State,  107 
Ind.  177;  section  1767,  R.  S.  1881. 

Of  course,  the  court  may  hear  evidence  after  a  plea  of  guilty 
Vol.  111.— 4 
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in  order  to  determine  the  amount  of  punishment,  but  it  can 
not  be  said,  after  a  plea  of  guilty  has  been  entered  and  ac- 
cepted by  the  court,  and  all  other  preliminary  requisites  for  a 
hearing  and  sentence  are  ready,  that  the  defendant  has  not 
been  for  an  instant  in  jeopardy,  when  the  court  might  at  any 
moment  have  pronounced  the  sentence  of  the  law  upon  him. 
He  was  in  precisely  the  same  jeopardy  as  if  a  jury  had  re- 
turned a  verdict  of  guilty,  in  case  the  assessment  of  punish- 
ment had  been  left  to  the  court. 

It  is  said  that  it  does  not  appear  that  the  defendant  objected 
to  the  dismissal,  and  that  it  may,  hence,  be  considered  that 
he  waived  his  constitutional  privilege.  Without  determin- 
ing that  it  was  necessary  that  he  should  have  objected,  in  order 
that  he  might  not  again  be  put  upon  trial,  it  is  enough  to 
say  that  the  plea  alleges  that  he  was  demanding  a  hearing  on 
his  plea  of  guilty.  This  is  enough  to  indicate  that  the  dis- 
missal was  not  with  his  consent. 

Our  coQclusion  is,  since  the  justice  at  the  time  of  the  dis- 
missal had  subpoenaed  the  injured  party,  and  thus  secured 
his  presence,  and  had  proceeded  so  far  that  nothing  further 
remained  except  to  pass  judgment  upon  the  defendant,  that 
the  State  could  not  then  dismiss,  and  bring  the  appellant  to 
trial  again. 

The  plea  shows  that  the  prosecuting  attorney  was  present, 
representing  the  State,  when  the  plea  of  guilty  was  entered, 
and  that  he  consented  thereto,  and  that  he  voluntarily  dis- 
missed the  case  aft^r  the  injured  party  was  present  in  court* 
The  suggestion  that  there  may  have  been  fear  of  collusion 
between  the  defendant  and  the  justice  is,  therefore,  without 
force.  If  there  was  any  reason  to  suspect  collusion,  the  pros- 
ecutor should  have  dismissed  before  arraigning  the  defendant, 
or  at  least  before  the  presence  of  the  injured  party  left  noth- 
ing more  to  be  done,  except  to  pronounce  judgment. 

The  judgment  is  reversed. 

Filed  May  13, 1887. 
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No.  12,432. 

Ebuegeb,  Administrator,  v.  The  Louisville,  New 
Albany  and  Chicago  Railway  Company. 

Hastes  and  Servant. — Duty  of  the  Master  to  Provide  Safe  Working  Places 
and  Maekinery. — Negligence, — It  is  the  duty  of  the  master  to  use  ordi- 
nary care  and  diligence  to  provide  safe  working  places  and  safe  machin- 
eiy  and  appliances  for  his  employees,  the  neglect  of  which  is  an  action- 
able wrong,  and  he  can  not  absolve  himself  from  liability  by  delegating 
such  duty  to  an  agent. 

Sake. — Feilcw-Seroant. — Viee- Principal, — The  negligence  of  a  fellow-ser- 
vant, or  co-employee  acting  as  such,  will  not  authorize  a  recovery, 
although  he  may  be  a  superior  officer,  an  agent  or  a  foreman ;  but  if 
the-saperior  agent  is  charged  with  the  performance  of  the  master's  duty, 
to  that  extent  his  acts  and  negligence  are  those  of  the  master. 

Same. — JtaHroad, — Master  Mechanic, — Fireman, — Defective  Locomotive, — By 
order  of  the  division  master  mechanic  of  a  railroad  company,  a  tender 
belonging  to  one  engine  was  attached  to  another  of  different  construc- 
tion, its  deck  being  three  to  four  inches  higher  than  that  of  the  engine. 
The  use  of  the  locomotive  as  thus  constituted  was  rendered  dangerous, 
by  reason  of  lost  motion  and  the  liability  of  the  tender  to  become  de- 
tached, and  the  engineer  so  notified  the  master  mechanic.  While  the 
fireman  was  engaged  in  shovelling  coal  into  the  fire-box,  the  engine  and 
tender  parted  and  the  fireman  was  killed. 

Held,  that  the  company  is  liable. 

From  the  Laporte  Circuit  Court. 

D.  J.  Wile  and  F.  E.  OaborUy  for  appellant. 

Elliott,  C.  J. — The  appellant^s  intestate  was  in  the  service 
of  the  appellee  as  a  fireman  on  one  of  its  locomotives,  and 
was  killed  while  discharging  the  duties  imposed  upon  him 
bj  his  employment. 

There  was  evidence  showing  that  by  order  of  the  division 
master  mechanic  of  the  appellee,  James  McAuliffe,  a  tender 
belonging  to  engine  number  9  was  attached  to  engine  number 
5;  that  the  deck  of  the  tender  was  three  to  four  inches 
higher  than  the  deck  of  the  engine  to  which  it  was  attached ; 
that  this  difference  in  height  made  the  use  of  the  engine 
and  tender  dangerous,  and  that  the  engineer  in  charge  of  the 
looomotive  notified  the  master  mechanic  of  that  fact. 
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The  engineer  testified  that  the  difference  in  height  caused 
an  inch  of  lost  motion,  and  Elijah  T.  Behan,  master  mechanic 
of  the  Michigan  Central  Sailroad,  who  had  for  twenty-two 
years  been  acquainted  with  the  construction,  use  and  repairs 
of  locomotives  and  attachments,  testified  that  '^  the  greatest 
amount  of  lost  motion  permissible  is  half  an  inch.'^  Other 
witnesses  testified  that  the  lost  motion  caused  by  the  attach- 
ment of  the  tender  of  engine  number  9  to  engine  number  6 
•caused  a  much  greater  degree  of  lost  motion,  and  rendered 
the  use  of  the  engine  and  tender  dangerous  because  of  the 
liability  of  the  tender  to  become  detached  from  the  engine. 

The  appellant's  intestate  was  killed  by  the  parting'  of  the 
<.»ngine  and  tender,  while  engaged  in  shovelling  coal  into  the 
iire-box  of  engine  number  5.  "  The  engine,^'  as  the  engineer 
•  ^ays,  "  in  an  instant,  without  any  warning,  broke  away  from 
the  tender  and  the  rest  of  the  train,  and  ran  about  two  hun- 
dred feet,"  and  the  tender  and  some  of  the  cars  ran  over  the 
decedent. 

It  is  the  duty  of  the  master  to  use  ordinary  care  and  dili- 
gence to  provide  safe  working  places  and  safe  machinery  and 
appliances  for  those  in  his  service.  A  neglect  of  this  duty 
is  an  actionable  wrong.  Bradbury  v.  Goodwin,  108  Ind.  286  • 
Pittsburgh^  etc,,  R,  IF.  Cb.  v.  Adams,  105  Ind.  151 ;  Balti- 
more,  etc.,  R.  R.  Co.  v.  Rowan,  104  Ind.  88;  Indiana  Car 
Co.  V.  Parker,  100  Ind.  181,  and  authorities  cited  p.  187. 

This  duty  rests  on  the  master,  and  he  can  not  absolve  him- 
self from  liability  by  delegating  it  to  an  agent.  "  Where  the 
-duty  is  one  owing  by  the  master,  and  he  entrusts  its  perform- 
ance to  an  agent,  the  agent's  negligence  is  that  of  the  master." 
Indiana  Car  Co.  v.  Parker,  supra.  The  negligence  of  a  fel- 
low-servant or  co-employee,  acting  as  such,  will  not  author- 
ize a  recovery  in  any  case,  although  the  fellow-servant  or 
oo-employee  may  be  a  superior  officer,  an  agent  or  a  fore- 
man ;  but,  if  the  superior  agent  is  charged  with  the  pei^ 
formance  of  the  master's  duty,  then,  in  so  far  as  that  duty  is 
concerned,,  Jus  acts  and  his  negligence  are  the  acts  and  the 
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negligence  of  the  master^  and  not  simply  those  of  a  co^m*^ 
ployee  or  fellow-servant.  Capper  v.  Louisville,  etc.^  R.  W^ 
Co.,  103  lud.  305;  AUaa  Engine  Works  v.  Randall,  100  Ind. 
293  (50  Am.  R.  798);  Indiana  Car  Co.  v.  Parker ^  supra  ;^ 
Ohio,  eto.y  R.  W.  Co.  v.  Collam,  73  Ind.  261  (273)  (38  Am. 
R.  134)  ;  Mitchell  v.  Robinson,  80  Ind.  281  (41  Am.  R.  812)  ; 
Hough  V.  Railway  Co.,  100  U.  S.  213;  Mullan  v.  Philadel- 
phia, etc.,  Co.,  78  Pa.  St.  25  (21  Am.  R.  2);  Gunter  v. 
Granitemlle,  etc.,  R.  R.  Co.,  18  S.  C.  262  (44  Am.  R.  573)  ; 
Onspin  v.  BabbiU,  81  N.  Y.  516  (37  Am.  R.  521) ;  Ftike  v. 
Boston,  etc.,  R.  R.  Co.,  53  N.  Y.  549  (563)  (13  Am.  R.  545); 
Corcoran  v.  Holbrook,  59  N.  Y.  517  (17  Am.  R.  369); 
McOosker  v.  Long  Island  R.  R.  Co.,  84  N.  Y.  77;  Brothers 
V.  Cartter,  52  Mo.  372;  Tierney  v.  Minneapolis,  etc.,  R.  W. 
Co.,  33  Minn.  311  (53  Am.  R.  35) ;  Towns  v.  Vicksburg,  etc., 
R.  R.  Co.,  37  La.  Ann.  630  (55  Am.  R.  508). 

The  Supreme  Court  of  Massachusetts  was  one  of  the  first 
of  the  American  courts  to  declare  the  rule  that  a  master  ia 
not  liable  to  a  servant  for  an  injury  caused  by  the  negligence 
of  a  fellow-servant,  and  by  no  other  court  has  the  rule  been 
more  rigidly  enforced ;  yet  that  court  very  fully  approves  the 
rule  asserted  by  the  authorities  to  which  we  have  referred. 

In  Fof^d  V.  Fitchburg  R.  R.  Co.,  110  Mass.  240  (14  Am.  Rep. 
598),  it  was  said :  *^  The  agents  who  are  charged  with  the 
duty  of  supplying  safe  machinery  are  not,  in  the  true  sense 
of  the  rule  relied  on,  to  be  regarded  as  fellow-servants, 
of  those  engaged  in  operating  it.  They  are  charged  with 
the  master's  duty  to  his  servant.  They  are  employed  in 
distinct  and  independent  departments  of  service,  and  there 
is  no  difficulty  in  distinguishing  them,  even  when  the  same 
person  renders  service  by  turns  in  each,  as  the  convenience 
of  the  employer  may  require.'' 

The  instructions  given  in  this  case  assert  in  most  positive 
terms  a  doctrine  dii*ectly  contrary  to  that  declared  by  the 
cases  to  which  we  have  referred,  for  those  instructions 
aasert  that  the  company  is  not  liable  for  the  negligence  of 
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anj  of  its  officers,  except  its  board  of  directors,  and  assert, 
also,  that  no  matter  what  the  rank,  position  or  daties  of  other 
officers  or  agents  of  the  company,  it  would  not  be  liable  for 
their  negligence. 

We  are  without  a  brief  from  the  appellee,  and  do  not 
know  what  position  its  counsel  assumed  in  the  court  below, 
but  we  are  clear  that,  in  the  respect  indicated,  the  cause  was 
submitted  to  the  jury  upon  an  erroneous  theory,  and  for  that 
reason  we  reverse  the  judgment,  confining  our  decision  to 
the  one  point,  declaring  that  to  be  the  point  in  judgment. 

Judgment  reversed. 

FUed  May  17, 1887. 


No.  12,813. 

Schwab  et  al.  v.  Lemon  et  al. 

AsBiONKEirr  fob  Benefit  of  Creditors.— Deed. — JV^erence  of  Orediton, 
— Fravd, — A  stipulation  in  a  deed  of  assignment,  made  under  the  stat- 
ute, that  certain  creditors  shall  be  preferred  and  paid  in  full,  is  con- 
trolled and  annulled  by  the  statute,  and  the  deed,  in  the  absence  of 
actual  fraud,  will  be  upheld  as  a  valid  general  assignment. 

From  the  Fountain  Circuit  Court. 

Z.  NebeheVy  H.  H,  Dochtermariy  N.  Morris,  L.  Newberger 
and  J".  F.  McHugh,  for  appellants. 

T.  F.  Davidson  and  L  E.  Schoonover,  for  appellees. 

Mitchell,  J. — Albert  D.  Lemon,  a  debtor  in  embar- 
rassed and  failing  circumstances,  made  an  assignment  of  all 
his  property  for  the  benefit  of  all  his  creditors.  The  deed 
of  assignment  purports  to  have  been  made  in  pursuance  of 
the  statute  regulating  voluntary  assignments.  It  assumes 
to  make  provision  for  preferring  certain  of  the  assignor's 
creditors,  and  requires  that  those  mentioned  should  be  paid 
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in  fiiU.  In  all  other  respects  the  deed  conforms  to  the  pro- 
visions of  the  assignment  law.  The  appellants,  comprising 
the  firm  of  Schwab  &  Bros.,  filed  an  intervening  petition  in 
the  Fountain  Circuit  Court,  in  which  the  matter  of  the 
assignment  was  pending.  They  set  forth  that  an  assignment 
had  been  made  providing  for  preferences,  and  that  thej  were 
judgment  creditors  of  the  assignor,  and  that  their  judgment 
had  been  recovered  since  the  making  of  the  assignment.  It 
is  conceded  that  the  assignment  was  made,  and  that  the 
assignee  had  taken  possession  of  the  property  in  pursuance 
of  the  statute  regulating  proceedings  under  the  voluntary 
assignment  law.  The  transaction  is  assailed  solely  on  the 
ground  that  the  deed  makes  provision  that  some  of  the 
assignor's  creditors  should  be  paid  in  preference  to  others, 
and  that  the  petitioners  are  of  the  unpreferred  class.  The 
petition  charges  that  the  assignment  is  for  that  reason  void, 
and  it  prays  that  it  may  be  so  adjudged,  and  that  the  sup- 
posed lien  of  the  petitioners'  judgment  may  be  recognized 
as  valid  and  binding  against  the  property  of  the  assignor  in 
the  hands  of  the  assignee. 

The  court  sustained  a  demurrer  to  the  petition  and  gave 
judgment,  upholding  the  assignment.  The  questions  in- 
volved have  all  been  determined  in  favor  of  the  ruling  be- 
low in  the  recent  cases  of  Henderson  v.  Pieroe,  108  Ind. 
462 ;  Bedpath  v.  TuUewiler,  109  Ind.  248 ;  Seibert  v.  Mtti- 
gan,  110  Ind.  106. 

The  conclusion  arrived  at  in  those  cases  was,  that,  in  the 
absence  of  actual  fraud,  a  deed  of  assignment,  under  the 
statute,  will  be  upheld  as  a  valid,  general  assignment,  not- 
withstanding a  provision  that  certain  creditors  shall  be  pre- 
ferred. Such  a  provision  will  be  controlled  and  annulled 
by  force  of  the  statute. 

Judgment  affirmed,  with  costs. 

Filed  Maj  17, 1887. 
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No.  12,408. 

The  State,  ex  bel.  Neal,  v.  Eamp. 


qf  Judgment. — i>ifi»t88a/.— Where  the  judgment  ap- 
pealed fiom  has  been  satisfied,  the  appeal  will  be  dismissed. 

From  the  Vanderburgh  Circuit  Court. 

W.  jP.  Smithy  for  appellant. 

5.  JB.  Hombrook  and  F.  Bisch,  for  appellee. 

Elliott,  C.  J. — The  appellee's  motion  to  dismiss  this 
appeal  must  be  sustained.  It  is  shown,  without  contradic- 
tion, that  the  appellee  has  paid,  and  the  appellant  has  accepted 
payment  of  the  judgment  from  which  this  appeal  is  prose- 
cuted. There  is,  therefore,  nothing  actually  in  controversy, 
and  in  such  a  case  this  court  will  not  entertain  the  appeal. 
Monndt  v.  Hemphill,  110  Ind.  299.  Section  632,  R.  S.  1881, 
forbids  a  party  who  has  received  money  in  satisfaction  of  a 
judgment  from  prosecuting  an  appeal. 

Appeal  dismissed. 

Filed  Maj  19, 1887. 
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No.  12,044. 
McBURNIE  V.  SeATON  ET  AL. 

Judgment. — OondwiveTieas  of. — PdHies. — Judgments  are  presumptive!  j  only 
conclusive  against  parties  in  the  character  in  which  they  sue  or  are 
sued. 

Same. — EstoppeL — Fbrmer  Adjudi4xUi(m. —The  estoppel  of  a  judgment  is 
only  presumptively  conclusive  where  it  appears  that  the  suit  and  the 
issues  were  of  such  a  character  that  the  judgment  could  not  have 
been  rendered  without  deciding  the  particular  matter  again  brought  in 
question. 

EBTOPPBit. — Fifrmer  Adjudioation. — Pleading. — A  iwicfr. — Partiet. — Mortgage, 

"ForeoUmure. — Jiici^fmeiit.— An  answer  to  a  complaint,  in  an  action  broaght 

by  the  widow  of  the  mortgagee  to  foreclose  a  mortgage  given  to  secuie 
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certain  promiasoiy  notee,  payable  to  such  mortgagee,  which  alleges  that 
the  payee  and  mortgagee  in  his  lifetime,  describing  himself  as  the  guar- 
dian of  certain  minor  heirs  named,  instituted  a  foreclosure  suit  in  the 
proper  court,  on  the  identical  notes  and  mortgage,  against  the  defend- 
ants, and  that  such  proceedings  were  had  in  that  behalf  that  upon 
the  issues  duly  joined  therein  there  was  a  finding  and  judgment  for  the 
defendants,  but  which  does  not  allege  that  the  merits  of  the  case  as  to 
the  plaintiff  individually  were  in  some  way  inyolved  in  the  issues  and 
determined  by  the  prior  judgment,  is  bad  on  demurrer. 

From  the  Crawford  Circuit  Court. 

N.  jB.  Pechinpaugh  and  W.  T.  Zenor,  for  appellant. 
B.  P.  Douglass,  J.  L.  Suddarth  and  S.  M.  Stookslager,  for 
appellees. 

Mitchell,  J. — Elizabeth  J.  McBurnie  brought  this  suit 
against  John  Seaton  and  wife  to  foreclose  a  mortgage^  It 
appeared  in  the  complaint  that  Seaton  became  indebted  to 
William  J.  McBurnie,  in  his  lifetime,  to  the  amount  of 
seven  hundred  and  fifty  dollars.  This  indebtedness  was 
secured  by  four  notes,  payable  to  McBurnie,  and  signed  by 
Seaton.  The  notes  were  secured  by  a  real  estate  mortgage, 
signed  by  Seaton  and  wife. 

After  the  death  of  McBurnie,  which  is  alleged  to  have 
occurred  in  1880,  the  notes  and  mortgage  were  regularly  set 
off  to  his  widow,  who  brought  this  suit. 

The  defendants  answered  that  on  the  16th  day  of  Septem- 
ber, 1878,  William  J.  McBurnie,  describing  himself  as 
guardian  of  the  minor  heirs  of  William  J.  Fields,  deceased, 
instituted  a  foreclosure  suit  on  the  identical  notes  and  mort- 
gage, in  the  Crawford  Circuit  Court,  against  Seaton  and 
wife,  and  that  such  proceedings  were  had  in  that  behalf  as 
that,  upon  issues  duly  joined,  there  was  a  finding  and  judg- 
ment for  the  defendant.  Prayer  that  the  plaintiff  be  held 
estopped,  as  by  a  former  ajudication. 

After  the  overruling  of  a  demurrer  to  this  answer,  the 
plaintiff  replied  in  substance,  that  the  prior  action  was 
prosecuted  by  William  J.  McBurnie  solely  in  the  character  of 
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guardian  of  the  minor  heirs  of  William  J.  fields ;  that  the 
defendants  in  that  action  answered  certain  items  of  indebted- 
ness, amounting  to  $168,  owing  by  William  J.  McBurnie, 
in  his  individual  capacity,  to  John  Seaton,  and  that  the 
court,  at  the  former  hearing,  did  not  hear  any  evidence,  or 
consider  or  determine  any  questions,  except  such  as  related 
to  the  one  subject,  and  that  was  whether  or  not  William  J. 
McBurnie,  as  guardian,  in  his  trust  capacity,  could  maintain 
a  suit  to  recover  on  the  notes  and  mortgage. 

It  was  averred  that  the  court  gave  judgment  against  the 
plaintiff  solely  on  the  ground  that  he  had  no  right  so  to 
maintain  the  suit,  and  that  the  merits  of  the  case  were  in 
nowise  involved  in  the  pleadings  further  than  the  set-off  of 
$168,  heretofore  mentioned,  and  that  they  were  in  nowise 
considered  or  determined  therein. 

This  reply  was  held  insufficient,  and  judgment  was  given 
against  the  plaintiff. 

As  it  appeared  upon  the  face  of  the  answer  that  William 
J.  McBurnie  sued  in  the  character  of  guardian,  it  was  neces- 
sary, in  order  to  have  made  a  good  plea  of  estoppel  by 
former  adjudication,  that  it  should  have  been  averred  that 
the  merits  of  the  case,  as  to  the  plaintiff  individually,  were 
in  some  way  involved  in  the  issues  and  determined  by  the 
prior  judgment.  The  notes,  on  their  face,  were  payable  to 
William  J.  McBurnie.  A  suit  by  the  payee,  as  guardian, 
did  not  necessarily  involve  the  merits  of  the  case  so  as  to 
determine  his  right  to  recover  in  his  individual  capacity. 

The  general  rule  has  often  been  recognized  by  this  court, 
the  effect  of  which  is,  that  judgments  are  presumptively 
only  conclusive  against  parties  in  the  character  in  which 
they  sue  or  are  sued.  Lord  v.  Wilcox,  99  Ind.  491 ;  Ervrin 
V.  Oarner,  108  Ind.  488;  Bumb  v.  Oard,  107  Ind.  575; 
Preeman  Judgments,  sec.  156. 

The  estoppel  of  a  judgment  is  only  presumptively  con- 
clusive where  it  appears  that  the  suit  and  the  issues  were  of 
such  a  character   that   the  judgment  could  not  have  been 
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Tendered  without  deciding  the  particular  matter  again  brought 
in  question.     Packet  Co.  v.  Sickles,  5  Wal.  580. 

DoabtlesSy  issues  might  have  been  so  framed  in  the  suit  by 
McBumie  as  to  have  involved  his  right  to  recover  either  as 
guardian  or  in  his  individual  capacity.  In  the  absence  of 
averments  showing  that  his  individual  rights  were  so  in- 
volved and  determined;  no  such  presumption  would  be  in- 
dulged. 

The  demurrer  to  the  answer  was,  therefore,  improperly 
overruled.  That  the  court  below  still  more  certainly  erred  in 
holding  the  reply  insufficient, folio  ws  necessarily  from  what  has 
preceded.  The  reply  set  up  affirmatively  that  the  previous 
action  involved  only  the  rights  of  McBurnie,  as  guardian^ 
and  not  his  individual  rights. 

The  judgment  is  reversed,  with  costs. 

Filfid  Majr  19,  1887. 
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No.  12,617. 

Veilbcy  v.  The  Michigan   Mutual  Life  Insurance 

Company. 

JuROB. — Exaamiuiiumofy  on  Voir  Dire, — Misconduct — DutyofJuror,^Practiot, 
— In  the  examination  of  a  juror  upon  his  voir  dire^  if  the  general  ques- 
tion asked  fairly  arouses  his  attention  and  directs  it  to  the  information 
desired,  it  is  enough  without  specific  questions  covering  minute  phases 
of  the  suhject,  and  it  is  the  duty  of  the  juror  to  make  full  and  truthful 
answers,  neither  falsely  stating  any  fact  nor  concealing  anyi  material 
matter  within  the  general  scope  of  the  question,  and  any  violation  of  • 
this  rale  is  such  misconduct  as  is  prejudicial  to  the  party. 

Sabcs. — New  TriaL — Intwronoe, — In  an  action  against  a  life  insurance  com- 
pany to  recover  upon  a  policy  of  insurance,  where  a  juror,  in  response 
to  a  question  asked  in  the  examination  of  the  jury  as  to  whether 
he  held  a  policy  of  insurance  bsued  by  the  defendant,  answered  in  the 
negative,  the  truth  being  that  he  had  taken  out  such  a  policy  on  his 
life  for  the  benefit  of  his  wife,  the  plaintiff  having  no  knowledge  of  the 
fact,  he  is  guilty  by  reason  of  such  concealment  of  such  miscondnct 
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as  entitles  the  plaintiff  to  a  new  trial,  notwithstanding  his  affidavit  and 
those  of  his  fellow-jurors,  that  in  arriving  at  their  verdict  they  were 
guided  solelj  by  the  law  and  evidence. 

From  the  Jasper  Circuit  Court. 

E.  P.  Hammond  and  W.  T,  McNeil,  for  appellant. 
W»  8.  Hartman  and  W.  JET.  Hamelle,  for  appellee. 

Elliott^  C.  J. — The  appellant's  complaint  is  based  on  a 
policy  of  insurance  issued  by  the  appellee  on  the  life  of  John 
Pearcy,  the  husband  of  the  appellant. 

The  appellant  asks  a  new  trial  for  the  reason,  among  others, 
that  Ezra  Bowman,  one  of  the  members  of  the  jury,  was  in- 
competent, and  because  he  was  guilty  of  misconduct.  In  the 
affidavits  filed  by  the  appellant  it  is  stated  that  each  of  the 
jurors  was  asked  "  whether  he  or  any  of  his  family  held  any 
life  insurance  policy  issued  by  the  defendant,"  and  that  each 
of  the  jurors  answered  that  neither  he  nor  any  of  his  family 
held  a  policy.  The  affidavits  filed  by  the  appellee  state  that 
the  question  asked  each  of  the  jurors  was :  "  Do  any  of  you 
hold  a  policy  of  life  insurance  issued  by  the  defendant,  the 
Michigan  Mutual  Life  Insurance  Company?"  and  that  the 
jurors  were  not  asked:  "Do  you,  or  any  member  of  your 
family,  hold  such  a  policy."  It  was  further  shown  that  Ezra 
Bowman  had  taken  out  a  policy  on  his  life  for  the  benefit  of 
his  wife,  that  the  policy  was  in  force  at  the  time  of  the  trial, 
and  that  the  ftct  that  such  a  policy  was  issued  was  unknown 
to  the  plaintiff  and  her  attorneys  until  after  the  trial.  In 
the  affidavit  filed  by  Bowman  he  states  that  the  question 
asked  was :  "  Do  you  hold  a  policy  of  life  insurance  issued 
by  the  Michigan  Mutual  Insurance  Company?"  but  be  does 
not  deny  that  he  had  taken  out  a  policy  for  the  benefit  of 
his  wife.  He  and  the  other  jurors  swear,  that  in  rendering 
their  verdict,  they  were  influenced  solely  by  the  law  and  the 
evidence. 

It  is  of  high  importance  to  a  litigant  that  the  triers  of  his 
cause  should  be  impartial  and  disinterested  men,  and  the 
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law  makes  carefal  provision  for  securing  him  this  right.  In 
speaking  of  this  right  the  Court  of  Appeals  of  New  York 
said :  ''  The  object  of  the  law  is  to  procure  impartial^  unbiased 
persons  for  jurors.  They  must  be  omni  exceptione  majores. 
They  must  have  no  interest  in  the  subject-matter  of  the  liti- 
gation." IHveny  v.  Oity  of  Elmira,  51  N.  Y.  506.  The 
Supreme  Court  of  Nebraska  declared  a  like  doctrine  in 
Efi9ign  v.  Haitiey,  15  Neb.  330  (48  Am.  R.  344),, where  it 
was  said:  ''Unless  fair-minded,  unbiased  jurors  can  be  se- 
lected, a  trial  becomes  a  mere  farce,  dependent  not  upon  the 
merits  of  the  case,  but  upon  extraneous  circumstances,  such 
as  the  bias,  prejudice,  or  interest  of  the  jury.  To  determine 
the  competency  of  a  juror,  an  oath  is  administered  to  him 
and  he  is  required  to  answer  all  questions  touching  his  qual- 
ifications as  a  juror,  not  generally,  but  in  that  particular 
case.  Great  latitude  is  allowed  in  such  an  examination,  and 
if  it  appears  probable  that  the  juror  is  not  indifferent  be- 
tween the  parties,  he  is  excluded." 

Other  courts  have  asserted  a  similar  doctrine;  thus,  in 
Bradbury  v.  Cony,  62  Maine,  223  (16  Am.  R.  449),  the  court 
said  :  ''  In  the  trial  of  a  cause,  the  appearance  of  evil  should 
be  as  much  avoided  as  evil  itself.  It  is  important  that  jury- 
men should  be  devoid  of  prejudice.  It  is  hardly  less  so,  that 
they  should  be  free  from  the  suspicions  of  prejudice.^' 

So,  in  Melson  v.  Dickson,  63  Ga.  682  (36  Am.  R.  128),  it 
was  said  :  "A  big  part  of  the  battle  is  the  selection  of  the 
jury,  and  an  impartial  jury  is  the  corner-stone  of  the  fairness 
of  trial  by  jury.'' 

The  principle  is  so  plain  and  just  that  it  needs  little  more 
than  a  bare  statement,  and  we  refrain  from  further  reference 
to  authorities,  although  they  are  very  abundant. 

The  examination  of  a  juror  on  his  voir  dire  has  a  two-fold 
purpose,  namely,  to  ascei-tain  whether  a  cause  for  challenge 
exists,  and  to  ascertain  whether  it  is  wise  and  expedient  to 
exercise  the  right  of  peremptory  challenge  given  to  parties 
by  the  law.     It  is  often  important  that  a  party  should  know 
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the  relation  sustained  by  a  person  called  as  a  juror  to  his 
adversary,  in  order  that  he  may  interpose  a  challenge  for 
cause,  or  exercise  his  peremptory  right  to  challenge.  It  is 
the  duty  of  a  juror  to  make  full  and  truthful  answers  to  such 
questions  as  arc  asked  him,  neither  ialscly  stating  any  fact 
nor  concealing  any  material  matter^  since  full  knowledge  of 
all  material  and  relevant  matters  is  essential  to  a  fair  and  just 
exercise  .of  the  right  to  challenge  either  peremptorily  or  for 
cause.  A  juror  who  falsely  misrepresents  his  interest  or  sit- 
uation, or  conceals  a  material  fact  relevant  to  the  controversy, 
is  guilty  of  misconduct,  and  such  misconduct  is  prejudicial 
to  the  party,  for  it  impairs  his  right  to  challenge.  In  this 
instance  the  appellant  had  a  right  to  a  full  and  truthful  answer 
from  Bowman,  and  it  was  his  duty  to  make  that  answer  with- 
out evasion,  equivocation  or  concealment. 

We  think  that  the  question  asked  the  juror  required  him 
to  answer  as  to  the  policy  taken  out  on  his  own  life  for  the 
benefit  of  his  wife.  This  is  our  conclusion  upon  the  assump- 
tion that  the  question  was  that  which  the  appellee  maintains 
it  was.  It  was  not  incumbent  upon  the  appellee  to  minutely 
cover  by  a  long  series  of  specific  questions  all  phases  of  the 
subject,  but  it  was  enough  to  ask  such  a  question  as  would 
indicate  to  the  mind  of  a  fair  and  reasonable  man  what  infor- 
mation the  examining  counsel  sought  to  elicit.  It  seems 
clear  that  such  a  question  as  that  asked  Bowman  ought  to 
have  drawn  from  him  the  fact  that  he  had  taken  out  a  policy 
on  his  own  life  for  the  benefit  of  his  wife,  for  the  question 
certainly  indicated  that  information  as  to  his  interest,  in  the 
company,  as  well  as  his  connection  with  it,  was  sought  by  the 
counsel  conducting  the  examination. 

The  authorities  support  our  conclusion  that  if  the  general 
question  fairly  arouses  the  juror's  attention  and  directs  it 
to  the  information  desired,  it  is  enough  without  specific  ques- 
tions covering  minute  phases  of  the  subject. 

In  Rice  v.  State,  16  Ind.  298,  the  juror  was  asked  as  to 
whether  he  had  formed  an  opinion,  and  he  answered  that  he 
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had  not,  but  no  inquiry  was  made  as  to  whetlier  he  had 
served  on  the  grand  jury  which  found  the  iudictment,  and 
yet  it  was  held,  on  proof  that  he  had  been  a  member  of  the 
grand  jury,  that  the  accused  was  entitled  to  a  new  trial. 
The  general  question  here  under  discussion  was  well  and 
elaborately  discussed  in  the  case  of  Block  v.  StatCy  100  Ind. 
357.  In  that  case  no  inquiry  was  made  as  to  whether  any 
of  the  jurors  was  a  deputy  of  the  prosecuting  attorney,  and 
yet  a  new  trial  was  ordered  on  its  being  shown  that  one  of 
the  jirrors  was  the  prosecutor's  deputy. 

In  Lamphier  v.  StcUe,  70  Ind.  317,  a  juror  was  asked 
generally  as  to  whether  he  was  a  freeholder  or  householder, 
and,  by  reason  of  an  erroneous  opinion,  he  gave  an  incor- 
rect answer,  yet  it  was  held  that  the  accused  was  entitled  to 
a  new  trial. 

It  is  true  that  in  exact  technical  strictness  the  policy 
belongs  to  the  beneficiary.  Wilbum  v.  Wilbumj  83  Ind.  55 ; 
Pence  v.  Makepeace,  65  Ind.  345.  But  in  the  examination 
of  jurors  it  is  not  essential  that  counsel  should  employ  terms 
with  strict  accuracy,  for  all  that  seed  be  done  is  to  fairly 
call  the  juror's  attention  to  the  subject  on  which  informa- 
tion is  sought,  and  indicate  to  him  with  reasonable  certainty 
and  clearness  the  purpose  of  the  question.  It  is  common 
for  one  who  has  his  life  insured  for  the  benefit  of  his  wife  or 
&mily  to  regard  himself  as  holding  the  policy.  Nothing, 
indeed,  is  more  common  than  for  one  who  has  insured  his 
life  for  the  benefit  of  his  family  to  speak  of  himself  as  hav- 
ing the  policy,  and  very  few  men,  if  asked  the  question  if 
they  had  a  policy  in  a  designated  company,  would  think 
of  giving  any  other  answer  than  that  they  did  have  such  a 
policy,  even  though  the  policy  was  payable  to  some  one  else. 
In  a  broad  sense,  a  man  whose  life  is  insured  has  a  policy, 
althoagh  the  beneficial  interest  in  it  may  be  in  another  per- 
son, for  the  policy  which  expresses  the  contract  is  on  his 
life,  and  he  it  is  that  the  company  insures.  We  regard  it  as 
quite  clear  that  the  question  asked  Bowman  required  him  to 
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answer  as  to  a  policy  taken  out  on  his  own  life,  although 
that  policy  was  for  the  benefit  of  his  wife. 

The  statement  of  Bowman,  that  he  was  influenced  solely 
by  the  law  and  the  evidence,  does  not  remedy  the  wrong.  A 
juror  who  has  deceived  or  misled  the  court,  or  the  counsel, 
by  a  false  or  incorrect  answer,  can  not,  by  a  subsequent  state- 
ment, repair  the  legal  injury  caused  by  his  conduct  on  his 
preliminary  examination.  Hudspeth  v.  Herston^  64  Ind. 
133;  Lamphier  v.  Statey  supra;  Block  v.  States  supra;  Ter^ 
ritory  v.  Kennedy y  3  Mont.  520;  United  States  v.  Upham,  2 
Mont.  170. 

There  are  many  cases  in  which  the  social  and  business 
relations  between  the  juror  and  a  party  will  sustain  a  chal- 
lenge for  cause,  and  the  authorities  go  very  far  toward  estab- 
lishing a  rule  which  would  make  an  interest  such  as  that 
held  by  Bowman  a  cause  for  rejecting  the  juror.  Davis  v, 
Allen,  11  Pick.  466  ;  Thom.&Merr.  Juries, section  179;  Proff. 
Jury  Trials,  section  177.  But  we  need  not  and  do  not  de- 
cide whether  the  interest  of  Bowman  was  such  as  would  have 
warranted  a  challenge  for  cause,  for  it  is  enough  for  the 
present  to  decide  that  the  information  sought  by  the  ques- 
tion was  relevant  and  material  for  the  purpose  of  enabling 
the  appellant  to  intelligently  exercise  her  right  to  interpose 
a  peremptory  challenge. 

We  have  not  discussed  the  questions  sought  to  be  presented 
on  the  pleadings,  for  the  reason  that  the  record  is  so  confused 
as  not  to  present  them  properly,  and  for  the  additional  rea- 
son, that  some  of  these  questions  are  rendered  immaterial 
by  the  answers  to  interrogatories  returned  by  the  jury. 

Judgment  reversed. 

Filed  Maj  IS,  1S87. 
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Drainaos. — Repair  <f  DUchea  by  County  Swrveyor. — Act  cf  April  Cth,  1885, 
ConaiiutumaL^^&iiion  10  of  the  act  of  April  6th,  1885,  making  it  the 
duty  of  the  county  surveyor  to  keep  ditches  in  repair,  giving  him  power 
to  assess  the  cost  upon  the  lands  adjudged  benefited  in  the  original  pro- 
ceedings establishing  such  ditches,  and  providing  for  notice  of  the 
assessments  and  for  an  appeal  to  the  circuit  court  by  any  person 
aggrieved,  is  constitutional. 

Same.— Ltmi/  of  Surveyor's  AuUiority. — The  authority  of  the  county  sur- 
veyor, under  the  statute  in  question,  is  strictly  limited  to  keeping 
ditches  in  repair  to  the  dimensions,  as  to  width  and  depth,  as  required  in 
the  original  specifications. 

From  the  Hancock  Circuit  Court. 

E,  Marsh  and  W,  W.  Cook,  for  appellant. 
W,  H,  Martin,  for  appellees. 

Mitchell,  J. — Charles  H.  Brier  and  twenty  other  land- 
owners commenced  this  action  to  enjoin  the  county  surveyor 
of  Hancock  county  from  proceeding  to  repair  a  certain  ditch 
which  had  been  established  and  constructed  under  the  order 
and  judgment  of  the  Hancock  Circuit  Court.  So  far  as  ap- 
pears the  surveyor  was  proceeding  according  to  the  provi- 
sions of  section  10  of  the  act  approved  April  6th,  1885.  This 
section  makes  it  the  duty  of  the  county  surveyor  of  any 
-county  in  which  proceedings  for  the  construction  of  a  ditch 
were  had,  to  "  keep  the  same  in  repair  to  the  full  dimensions, 
as  to  width  and  depth,  as  required  in  the  original  8|)ecifica- 
tions."  It  also  prescribes  the  duties  of  the  surveyor,  in 
respect  to  apportioning  and  assessing  the  cost  of  the  repairs, 
upon  the  lands  adjudged  in  the  original  proceeding  benefited, 
in  proportion  to  the  benefits  assessed  in  the  first  instance. 
The  surveyor  is  required  to  give  notice  of  the  assessments, 
and  an  appeal  to  the  circuit  court  is  authorized  to  be  taken  by 
■any  person  aggrieved. 

The  court  overruled  a  demurrer  to  the  complaint,  and  the 
Vol.  111.— 5 
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appellant  refusing  to  plead  further^  the  sarveyor  and  con- 
tractor were  enjoined  from  proceeding  to  make  the  repairs^ 
and  from  apportioning  the  cost  thereof  upon  the  appellees^ 
lands. 

In  support  of  the  ruling  of  the  court,  the  appellees  con- 
tend that  the  section  above  mentioned,  which  purports  to 
confer  authority  upon  the  county  surveyor  to  keep  ditches  in 
repair^  is  unconstitutional,  and  that,  hence,  the  surveyor  was 
proceeding  without  warrant  to  impose  a  burden  upon  their 
real  estate. 

The  court  below  proceeded  upon  the  theory  that  the  com- 
plaint brought  the  case  within  the  principles  which  ruled  the 
oases  of  Campbell  v.  DwiggiiiSy  83  Ind.  473,  and  Tyler  v. 
StaJtey  ex  rd.,  83  Ind.  563.  In  these  cases  sections  4282  and 
4307,  B.  S.  1881,  which  attempted  to  authorize  township 
trustees  to  keep  drains  in  repair  and  free  from  obstructions, 
and  to  assess  the  cost  thereof  upon  the  lands  benefited,  ac- 
cording to  their  judgment  in  each  case,  were  held  unconsti- 
tutional, because,  in  effect,  the  attemj)t  was  thereby  made  to 
confer  autliority  to  impose  an  assessment  upon  land  without 
notice  to  and  a  hearing,  or  an  opportunity  to  be  heard,  on 
the  part  of  the  owner  of  the  property  to  be  assessed.  The 
effect  of  the  proceedings  under  these  sections  was  virtually 
to  deprive  the  owner  of  his  property  without  due  process  of 

law. 

The  right  of  the  property-owner  to  have  notice  and  to  be 
heard  before  his  property  can  be  taken,  or  before  a  burden 
can  be  imposed  upon  it,  must  be  provided  for  at  some  proper 
stage  of  the  proceedings,  and  any  enactment  which  attempts 
to  justify  a  tax  or  assessment  without  making  such  provision 
is  universally  regarded  as  an  infringement  of  the  Constitu- 
tion.    Whiteford  Tp.  v.  Probate  Judge,  53  Miqb.  130. 

The  statute  under  which  the  proceedings  assailed  by  the 
complaint  in  the  case  before  us  were  being  taken,  makes  pro- 
vision for  notice  and  authorizes  an  appeal,  and,  consequently, 
makes  ample  provision  for  a  hearing.     The  questions  pre- 
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sented  on  this  appeal  came  under  consideration  in  the  recent 
case  of  8ta(€y  ex  reL,  v.  Johnson,  105  Ind,  463.  The  con- 
clusion was  there  reached,  that  the  section  of  the  statute  in 
question  was  not  obnoxious  to  any  of  the  constitutional  in- 
firmities which  invalidated  the  previous  enactment  referred 
to,  and  which  are  the  same  in  effect  as  those  urged  against  it 
in  the  elaborate  argument  presented  on  behalf  of  the  appel- 
lees here.  The  reasoning  in  that  case  embraces  all  that  can 
be  profitably  said  on  the  subject,  and  meets  all  the  objections 
urged  against  the  validity  of  the  statute  in  question.  It  is 
proper  to  say  the  judgment  in  this  case  was  rendered  and  the 
appeal  taken  before  the  case  referred  to  was  decided  by  this 
court. 

The  first  paragraph  of  the  complaint  charges,  among  other 
things,  that  the  plans  and  specifications  which  the  county 
surveyor  has  prepared,  and  in  accordance  with  which  the 
contemplated  repairs  are  about  to  be  made,  will  greatly  en- 
large the  ditch  as  originally  constructed ;  that,  instead  of 
repairing  and  cleaning  out  the  old  ditch,  as  originally  estab- 
lished under  the  order  of  the  court,  the  purpose  and  plans 
of  the  surveyor  contemplate  the  deepening  and  widening  of 
the  ditch,  without  any  petition,  or  other  proceedings  had  in 
coart  for  that  purpose.  The  authority  of  the  county  sur- 
veyor over  the  subject  of  keeping  ditches  in  repair,  is  strictly 
limited,  in  the  section  above  mentioned,  to  keeping  them  "  in 
repair  to  the  full  dimensions,  as  to  width  and  depth,  as  re- 
quired in  the  original  specifications.'' 

The  proceeding  is  wholly  statutory,  and  not  according  to 
the  course  of  the  common  law.  To  say  the  least,  the  statute 
confers  upon  county  surveyors  powers  of  a  somewhat  ex- 
tended and  anomalous  character.  His  authority  and  pro- 
ceedings must,  therefore,  be  confined  within  and  conform 
strictly  to  the  statute. 

It  would  by  no  means  be  competent  for  a  county  surveyor, 
under  the  guise  of  keeping  a  ditch  in  repair,  to  enter  upon 
a  scheme  of  widening  and  deepening  the  drain,  no  matter 
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'how  desirable  it  might  be  to  attain  that  end.  When  a  ditch 
4s  established  and  constructed  under  the  order  of  the  court, 
it  is  then  judicially  determined  that  its  width,  depth  and 
other  characteristics,  as  described  in  the  original  proceed- 
ings, will  constitute  a  sufficient  drain  for  the  purposes  in- 
tended. These  can  only  be  changed  by  judicial  interven- 
tion. Of  course  such  widening  as  necessarily  results  from 
restoring  or  repairing  the  disturbed  sides  of  the  drain,  where 
^disturbances  have  occurred,  must  have  been  contemplated. 

The  paragraph  under  consideration  does  not  state  what 
^he  width  or  depth  of  the  drain,  as  originally  constructed, 
"was,  nor  does  it  state  the  width  or  depth  which  it  is  pro- 
posed, by  the  plans  under  contemplation,  to  make  it.  The 
averments  in  that  regard  are  too  much  in  the  nature  of  con- 
clusions to  justify  the  interference  of  the  court.  Besides, 
the  contract  between  the  surveyor  and  contractor,  a  copy  of 
which  is  set  out  with  the  complaint,  does  not  indicate  that 
the  parties  contemplated  the  widening  or  deepening  of  the 
-<lrain.  The  contract  purports  to  be  a  contract  to  repair  the 
<Klitch. 

The  conclusions  already  reached  render  it  unnecessary 
^hat  we  should  consider  some  minor  questions  suggested  in 
the  argument. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
cthe  court  below  to  sustain  the  demurrer  to  the  complaint* 

Filed  Maj  18, 1887. 
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IBeal  Estate.— EScecu/ory  Contraei  to  Convey.— Suit  to  Enforce,-- Tender  </ 
Tketi. — CompiainL^Where  the  vendor  seeks  to  enforce  an  executory  con- 
tract for  the  conveyance  of  land,  tlie  complaint  must  aver  a  tender  of  a 
sufficient  warranty  deed,  and. the  .tender  must  be  kept  good  by  bringing 
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the  instrument  into  court,  or  by  an  averment  of  a  readiness  and  willing- 
to  execute  a  deed  that  will  vest  title  in  the  purchaser. 


From  the  Benton  Circuit  Court. 

Jf.  H.  Walker  and  L  H,  PhareSy  for  appellant. 
T.  L.  Mei-rick  and  H.  8.  2Vam«,  for  appellee. 

Elliott,  C.  J. — The  appellee  alleges  in  his  complaint  that 
he  entered  into  a  parol  contract  with  the  appellant,  wherein 
he  agreed  to  sell  the  latter  a  tract  of  land ;  that  part  of  the 
consideration  was  paid  and  possession  of  the  land  was  taken 
under  the  contract.  It  is  not  averred  in  the  complaint  that 
the  appellee  has  any  title  to  the  land,  or  that  his  deed  will 
convey  any,  and  the  averment  as  to  the  tender  of  the  deed 
reads  thus :  '^  That  before  the  bringing  of  this  suit  the  plain- 
tiff executed  and  tendered  to  the  defendant  a  good  and  suffi- 
cient deed  of  general  warranty.'*  The  prayer  of  the  com- 
plaint is  for  a  personal  judgment,  and  for  the  enforcement  of 
a  vendor's  lien. 

Our  decisions  declare  that  where  the  vendor  seeks  to  enforce 
an  executory  contract  for  the  conveyance  of  land,  he  must 
have  a  perfect  title  to  the  land  at  the  time  the  purchase-money 
becomes  due,  and  must,  also,  tender  a  warranty  deed  to  the 
purchaser.  Small  v.  Reeves,  14  Ind.  163;  Parker  v.  MoAl-- 
KsteTy  14  Ind.  12. 

In  Mix  V.  Ellsworthy  5  Ind.  517,  a  great  number  of  cases 
are  collected,  and  it  was  there  held  that  an  action  for  the 
recovery  of  purchase-money  could  not  be  maintained  unless^ 
a  deed  had  been  tendered ;  but  in  most  of  the  cases  there 
cited  the  question  arose  on  a  plea,  so  that  those  cases  can  not 
be  regarded  as  fully  in  point  here.  The  question  as  it  is  here 
presented,  however,  came  directly  before  the  court  in  Melton: 
v.  Coffetty  59  Ind.  310,  and  it  was  decided  that  the  pleading 
must  aver  a  tender  of  a  sufficient  warranty  deed,  and  that 
the  tender  must  be  kept  good  by  bringing  the  deed  into  court, 
or  by  an  averment  of  a  readiness  and  willingness  to  execute 
a  deed  that  would  vest  title  in  the  purchaser.     Under  the. 
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rule  declared  in  the  case  last  cited^  the  complaint  mast  be 
held  bad.  There  are  other  cases  in  our  reports  which  de- 
clare a  like  doctrine.  Cook  v.  Bean,  17  Ind.  504;  Mather 
V.  Scales,  35  Ind.  1 ;  Smith  v.  Ikimer,  50  Ind.  367 ;  Sowle  v. 
Holdridge,  63  Ind.  213  (218) ;  Overly  v.  TipUm,  68  Ind.  410 
(414). 

Judgment  reversed. 

Filed  May  20, 1887. 


No.  11,968. 

Williams  v.  Leslie. 

Pbinoipal  and  Aoknt. —  Real  Estate  Broker. — Oommisxion. — ChniraeL — 
AVhere  an  agency  to  sell  land  is  limited  to  nine  months,  bat  it  is  stipu- 
lated in  the  contract  that  if  a  customer  is  introduced  through  the 
agency  of  the  broker,  and  a  sale  is  afterwards  consummated  with  such 
customer,  the  owner  shall  pay  a  commission,  whether  the  time  of  the 
agreement  shall  have  expired  or  not,  the  broker  may  recover  the  com- 
mission if,  during  his  agency,  he  introduces  a  customer  to  whom  the 
land  is  afterwards  sold,  whether  the  sale  is  ultimately  consummated 
through  his  instrumentality  or  otherwise. 

Prom  the  Daviess  Circuit  Court. 

W.  R.  Gardiner  and  S,  H.  Taylor,  for  appellant. 
J".  H.  (yNeall  and  D.  J.  Hefron,  for  appellee. 

Mitchell,  J. — On  the  15th  day  of  April,  1882,  James 
Williams  and  Alexander  Leslie  made  a  written  agreement  by 
which  Williams  employed  Leslie,  upon  certain  stipulated 
terms,  to  sell,  or  introduce  to  him  a  purchaser  who  would 
thereafter  purchase  the  farm  owned  by  the  former  in  Davie^ 
county. 

The  contract  provided  that  in  the  event  of  a  sale  brought 
about  through  the  agency  of  Leslie,  the  latter  was  to  receive 
as  compensation  four  per  cent,  of  the  purchase-price  of  the 


NOVEMBER  TERM,  1886.  71 


Williams  v.  Leslie. 


land,  reckoned  at  $75  per  acre,  or  at' such  price  as  Williams 
should  accept  therefor.  It  provided  farther,  that  if  a  sale 
was  brought  about  outside  of  the  influence  of  Leslie's  agency, 
or  if  the  real  estate  was  withdrawn  from  the  market,  within 
a  period  of  nine  months  from  the  date  of  the  contract,  the 
agent  was  to  be  paid  2  per  cent,  commission  nevertheless,  and 
if  the  agent  produced  a  purchaser  for  the  land  at  the  price, 
and  upon  the  terms  named,  within  the  time  specified,  and 
the  owner  refused  to  complete  the  sale,  he  agreed  to  pay  the 
agent  full  commission.  The  contract  closed  thus :  '^  If  a 
customer  is  introduced  through  the  agency  of  the  said  Leslie, 
and  a  sale  is  afterwards  consummated  with  such  customer,  I 
agree  to  pay  the  commission  before  mentioned  whether  the 
time  of  this  agreement  shall  have  expired  or  not.'' 

In  a  complaint  upon  the  foregoing  contract,  Leslie  alleged 
that  during  the  existence  of  the  agency,  he  advertised  the 
land  for  sale,  and  made  a  trip  to  the  State  of  Ohio,  taking 
Williams  with  him.  He  alleges  that  he  introduced  a  Mr. 
Shepard  to  Williams,  and  that,  as  a  consequence  of  being  so 
brought  in  communication  with  each  other,  the  latter  con- 
summated a  sale  of  his  land  to  the  former,  at  the  agreed  price 
of  $21,000.  His  claim  is  that  Williams  thereby  became 
indebted  to  him  for  the  commission  stipulated  in  the  con- 
tract. 

The  propriety  of  the  ruling  of  the  court  in  overruling  a 
demurrer  to  the  complaint  is  the  only  question  presented. 

The  appellant  claims,  that  by  a  fair  construction  of  the 
contract,  he  was  not  liable  to  pay  a  commission  unless  a  sale 
was  effected,  or  a  purchaser  produced,  within  nine  months 
from  the  date  of  the  contract,  and  that  as  it  does  not  appear 
from  the  complaint  when  the  agent  produced  the  purchaser, 
it  did  not  state  a  cause  of  action  on  the  contract. 

We  do  not  concur  in  this  view.  In  effect,  the  contract  was, 
that  if  the  owner  withdrew  the  land  from  sale,  or  effected  a 
sale  outside  of  the  appellee's  agency  within  nine  months, 
lie  was  nevertheless  to  pay  the  agent  2  per  cent,  commis- 
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sioD  on  an  estimated  or  agreed  price  for  the  land.     This  was 
doubtless  intended  to  indemnity  the  agent  for  the  cost  of 
pix)perly  advertising  the  property,  and  putting  it  before  the 
public  for  sale.     In  consideration  of  the  agent's  diligence  in 
that  regard,  the  owner  of  the  land  agreed  that  whether  he 
withdrew  it  from  sale,  or  sold  it  himself,  or  through  any  other 
agency,  within  the  space  of  nine  months,  he  would  in  any 
event  pay  the  appellee  a  stipulated  commission.     After  the 
expiration  of  nine  months,  if  a  sale  had  not  been  consum- 
mated meanwhile,  the  agent  took  the  chance  that  his  princi* 
pal  might  withdraw  the  property  from  sale,  or  sell  it  him- 
self, or  by  any  other  agency,  without  liability  to  him,  subject 
only  to  the  contingency  provided  for  in  the  last  clause  of  the 
contract. 

The  effect  of  that  clause  was,  that  in  the  event  of  a  sale^ 
where,  or  by  whomsoever  consummated,  if  made  to  a  cus- 
tomer introduced  through  the  agency  of  Leslie,  that  is,  if  the 
latter  was  the  producing  cause  of  the  sale,  he  was  to  have  his 
commission.  The  complaint  alleges  that  the  sale  was  con- 
summated to  a  customer  introduced  through  Leslie's  agency » 
He  was  the  efiScient  cause  of  bringing  the  vendor  and  pur- 
chaser together.  By  the  very  terms  of  the  contract  he  was 
entitled  to  compensation,  whether  the  sale  was  consummated 
within  nine  mouths  or  not. 

The  agent  was  entitled  to  his  commission  when  he  had  pro- 
cured and  introduced  a  party  with  whom  his  principal  was 
satisfied,  and  who  actually  purchased  the  property  at  a  price 
satisfactory  to  the  owner.     Wharton  Agency,  section  328. 

The  complaint  stated  a  good  cause  of  action,  and  there  was 
no  error  in  the  ruling  of  the  court. 

Judgment  affirmed,  with  costs. 

FUed  May  20, 1887. 
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Faurote  et  al.  v.  The  State,  ex  rel.  Miles.  uijt? 

From  the  Henry  Circuit  Court. 

/.  A,  yew  and  /.  W.  JcneSt  for  appellants. 
D.  S,  Mcrganf  for  appellee. 

Mitchell,  J.— This  was  a  suit  brought  on  the  relation  of  Richard  S. 
liiles,  against  Faurote  and  Brown  as  principals,  and  Lewis,  Brown  and 
Cranor  as  sureties,  on  a  certain  bond  executed  by  them  to  secure  the  com- 
pletion of  a  gravel  road  in  Rash  county.  The  action  was  brought  to 
recover  for  work  and  labor  performed  by  the  relator  in  the  construction 
of  the  work,  and  also  to  recover  for  work  and  labor,  materials  furnished,, 
etc.,  by  others,  whose  accounts  had  been  assigned  to  the  relator. 

The  facts  specially  found  by  the  court  show,  that  the  contract  for  the 
constraction  of  the  gravel  road  had  been  duly  awarded  to  Faurote  and 
Brown,  and  that  they  had  executed  a  bond  payable  to  the  commissioners 
of  Rush  county,  to  secure  the  completion  of  the  contract. 

After  the  contract  had  been  let  and  the  bond  executed,  the  work  was  sub- 
let by  the  contractors  to  one  Thomas  Cooney,  who  agreed  with  them  to 
furnish  all  the  materials,  tools  and  labor,  and  construct  and  complete  the 
work,  according  to  the  contract  and  specifications.  All  the  debts  sued  for 
were  contracted  by  Cooney,  while  engaged  in  constructing  the  work,  the 
finding  being  that  "  said  Faurote  and  Brown  did  not  incur  or  contract  any 
of  the  indebtedness  sued  on  in  this  action.'' 

The  conclusions  of  law  stated  by  the  court  were,  that  Faurote  and  Brown, 
and  their  bondsmen,  were  nevertheless  liable  on  the  bond  for  the  indebted- 
ness so  contracted. 

The  pleadings  and  special  finding  of  facts  present  the  same  questions  as 
those  considered  in  the  case  of  Faurote  v.  Stale^  ex  reLf  110  Ind.  463. 

Upon  consideration  of  the  question  of  the  liability  imposed  by  a  bond 
inch  as  that  sued  on,  we  arrived  at  the  conclusion  in  the  lormer  case,  that 
the  bond  constituted  a  guaranty  for  the  faithful  performance  of  the  work, 
and  that  the  contractor  should  pay  all  debts  incurred  by  him  in  the  pros- 
ecution thereof,  and  that  hence  the  liability  upon  the  bond  did  not  extend 
to  debts  incurred  by  a  sub-contractor. 

Adhering  to  the  conclusion  reached  in  that  case,  it  follows  that  in  the 
case  before  us  we  must  hold  that  the  court  erred  in  its  conclusion  that  the 
plaintiff  below  was  entitled  to  recover  from  the  bondsmen  the  debta 
mcurred  by  the  sub-contractor,  Cooney. 

Judgment  reversed,  with  costs. 

Filed  May  14,  1887.       

No.  12,438. 

Faurote  et  al.  v.  The  State,  ex  rel.  Saxon. 

From  the  Henry  Circuit  Court. 

J.  A.  New  and  J.  W.  Jories,  for  appellants. 

D.  &  Morgan^  for  ap|>ellee. 

MrrcHELL,  J.—  It  is  conceded  that  the  questions  presented  ^  by  the 
record  in  this  case  are  identical  with  tho^e  presented  and  determined  in 
the  case  of  Faurote  v.  Staf^y  ex  rel.j  110  Ind.  463.  ^ 

For  the  reasons  given  in  that  case  the  judgment  is  reversed,  with  costs. 

Filed  April  20, 1887. 
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AT  INDIANAPOLIS,  MAY  TERM,  1887,  IN  THE  SEVENTY-FIRST 

YEAR  OF  THE  STATE. 


No.  12,370. 

Post,  Administrator,  v.  Losey  et  al. 

Mabried  Woman. — Surely  for  Husband. — Mortgage. — A  mortgage  executed 
in  1875  by  a  married  woman  upon  her  separate  property  to  secare  her 
husband's  debt,  was  valid,  under  the  law  then  in  force. 

Same. — Extenaion  of  Time  of  Payment  of  Debt. — Release  of  Siurety. — A  wife, 
who  is  surety  for  her  husband,  will  be  released  from  liability  the  same 
as  any  other  surety,  by  an  extension  of  the  time  of  payment  of  the  debt 
without  her  consent,  and  the  lien  of  a  mortgage  executed  by  her  to 
secure  it  will  be  discharged. 

Same. — Mortgagee  Bound  to  Inquire  aa  to  Condderaiion  of  Mortgage. — A  person 
who  accepts  a  mortgage  upon  the  land  of  a  married  woman,  knowing 
her  to  be  married,  and  that  the  land  is  het  separate  property,  is  bound 
to  inquire  as  to  the  consideration,  and  unless  misled  by  her  conduct 
or  representations,  he  will  be  held  to  have  acquired  knowledge  of 
the  facts  which  prudent  inquiry  would  have  disclosed. 

Principal  and  Surety. — Mortgage. — Bankruptcy. — Diaeharge  qf  IMneipaL 
— ^The  lien  of  a  mortgage  given  by  a  surety  to  secure  a  debt  of  the  prin- 
cipal, b  not  released  by  the  latter's  discharge  in  bankruptcy. 

8aui^— Discharge  of  Bankrupt  a»  to  Surety. — B-oof  of  Qaim.-~A  debtor  is 
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relieyed  ftom  liability  to  his  surety  by  his  discharge  in  bankruptcy, 
whether  the  surety  proved  the  debt  against  his  estate  or  not. 

Same. — Moral  OUigaiton  of  Bankrupt  to  Ihy  Debt. — Consideration  for  New 
Pnmue, — After  his  discharge  in  bankruptcy  a  debtor  is  released  from 
legal  liability  to  pay  a  prior  debt,  but  not  from  the  moral  obligation, 
and  the  latter  will  constitute  a  sufficient  consideration  for  a  promise  to 
pay  such  debt. 

Sams. — Agreement  to  Extend  Time  of  Ihyment, — Endorsement  on  Note. — Alter' 
ation  of  Contract — Where,  after  his  discharge  in  bankruptcy,  the  prin- 
cipal debtor  and  the  creditor  agree  to  an  extension,  for  a  definite  period, 
of  the  time  of  payment  of  the  debt,  and  to  a  reduction  in  the  rate  of 
interest,  in  consideration  of  which  the  former  agrees  to  pay  the  debt  at 
the  time  stipulated,  and  the  agreement  is  endorsed  on  the  back  of  the 
note  originally  given,  the  face  of  the  note  and  the  endorsement  are  to 
be  construed  together,  and  together  they  constitute  the  contract  between 
the  parties.  Huffy.  Cole,  45  Ind.  300,  and  Bueklen  y.  Huffj  63  Ind.  474, 
distingubhed. 

8amb. — Hutband  and  Wife. — Mortgage. — Alteration  of  Contract. — B/deau  of 
Surety. — Where  a  married  woman,  in  1.875,  as  surety,  joined  her  husband 
in  the  execution  of  a  promissory  note,  and  executed  a  mortgage  upon 
her  separate  property  to  secure  it,  and  the  husband  was  subsequently 
discharged  in  bankruptcy,  after  which,  the  creditor  haying  knowledge 
of  all  the  facts,  an  agreement  to  extend,  for  a  definite  period,  the  time 
of  payment  of  the  note  and  to  reduce  the  rate  of  interest,  in  consider- 
ation of  which  the  husband  stipulates  to  pay  the  debt,  is  entered  into 
between  the  creditor  and  the  husband,  without  the  wife's  consent,  and 
endorsed  upon  the  back  of  the  note,  there  is  such  an  alteration  of  the 
contract  as  releases  the  wife's  property  from  liability. , 

From  the  Marion  Superior  Court. 

8.  daypool  and  W,  A.  Ketcham,  for  appellant. 
C  Bjjfidd  and  L.  Howland,  for  appellees. 

ZoLLABS,  C.  J. — On  the  2d  day  of  September,  1876,  Robert 
C  Loaey,  for  his  own  use  and  benefit,  borrowed  of  appel- 
lant's decedent,  Jacob  Hubner,  a  sum  of  money  to  be  repaid 
in  three  years. 

As  evidence  of  the  debt  created  by  the  loan,  Robert  C. 
Losey  and  his  wife,  Emma  J.,  appellee  herein,  executed  and 
delivered  to  said  decedent  a  promissory  note.  At  the  same 
time,  and  to  secure  payment  of  the  note,  Emma  J.,  her  hus- 
band, Robert  C,  joining,  executed  and  delivered  to  said  de- 
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cedent  a  mortgage  upon  her  separate  real  estate.  She  executed 
the  note  and  gave  the  mortgage  as  surety  for  her  husband, 
and  in  no  other  capacity,  the  money  neither  having  been 
borrowed  nor  used  by  her,  nor  used  for  her  benefit  in  any 
way  to  make  her  property  primarily  liable. 

On  the  6th  day  of  August,  1878,  Robert  C.  Losey  was  dis- 
charged in  bankruptcy  from  all  of  his  debts,  including  said 
note. 

On  the  29thrday  of  September,  1878,  he  and  the  decedent, 
payee  of  the  note,  without  the  consent  or  knowledge  of  Emma 
J.,  entered  into  an  agreement,  which  they  endorsed  upon  the 
back  of  the  note,  as  follows : 

'^  In  consideration  of  the  extension  of  time  for  three  years 
from  September  2d,  1878,  and  the  reduction  of  the  rate  of 
interest  from  ten  per  cent,  to  six  percent,  per  annum,  I  hereby 
assume  to  pay  promptly  the  interest  at  six  per  cent,  semi- 
annually, and  the  principal  of  the  within  note  on  or  before 
September  2d,  1881.  R.  C.  Losey.*' 

Subsequent  to  said  agreement  Robert  C.  paid  several  instal- 
ments of  interest  on  the  note.  At  the  time  the  note  and 
mortgage  were  executed,  and  at  the  time  the  above  written 
agreement  was  made,  the  payee  and  mortgagee  knew  that 
Robert  C.  and  Emma  J.  Losey  were  husband  and  wife ;  that 
the  real  estate  mortgaged  was  her  separate  property,  and  that 
she  executed  the  note  and  mortgage  as  surety  for  her  hus- 
band, aud  in  no  other  capacity. 

The  above  are  substantially  the  facts  specially  found  by 
the  court  below.  Upon  those  facts  the  court  rendered  judg- 
ment in  favor  of  the  plaintiff,  against  Robert  C.  Losey,  for 
the  amount  of  the  note,  and  for  Emma  J.  for  costs,  having 
concluded  as  a  matter  of  law  that,  by  reason  of  the  foregoing^ 
facts,  the  mortgage  was  discharged  and  satisfied,  and  her  real 
estate  released. 

The  question  for  decision  here  concerns  the  rights  of  the 
wife,  Emma  J.  Under  the  present  statutes,  a  wife  may  not 
mortgage  her  separate  property  to  secure  her  husband's  debts^ 
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The  mortgage  in  suit  was  executed  in  1875.  Uader  the 
statutes  then  iu  force,  such  a  mortgage  was  valid.  Its  validity 
was  not  affected  by  the  change  in  the  statutes.  It  is  well 
settled  that  a  wife  who  has  mortgaged  her  separate  property 
for  her  husband's  debt,  when  she  may  do  so,  is  in  the  posi- 
tion of  a  surety,  and  entitled  to  all  the  rights  of  a  surety^ 
and  that  her  liability  and  the  mortgage  lien  are  discharged 
by  an  extension  of  time  of  payment  without  her  consent,  if 
the  extension  be  a  binding  obligation  upon  the  mortgagee. 
Her  rights  in  this  respect  are  the  same  as  if  she  were  Bole. 
TrenJtman  v.  Eldtndge,  98  Ind.  525  (534),  and  cases  there 
cited ;  Bank  of  Albion  v.  Bums,  46  N.  Y.  170 ;  Smith  v. 
Tawnaend,  25  N.  Y.  479. 

Belying  upon  this  rule  of  law,  counsel  for  Emma  J. 
contend  that  the  agreement  between  the  husband  and  the 
decedent,  the  payee,  endorsed  upon  the  back  of  the  note^ 
operated  as  an  extension  of  the  time  of  payment,  and  thus 
released  her  property. 

In  response  to  that  contention,  counsel  for  appellant  con- 
tend, in  the  first  place,  that  the  evidence  does  not  show  that 
the  decedent,  payee,  at  any  time  had  notice  that  Emma  J. 
was  surety  for  her  husband,  and  that,  hence,  she  can  not 
avail  herself  of  the  rule  which  releases  a  surety  by  an  exten- 
sion of  the  time  of  payment;  and,  in  the  second  place,  that 
she  can  not  avail  herself  of  that  rule  for  the  reason  that  the 
husband  had  been  discharged  in  bankruptcy,  and  thereby 
became  a  stranger  to  the  note.  These  in  their  order.  In 
order  that  an  extension  of  the  time  of  payment  may  release 
the  surety,  it  is  essential  that  the  payee  shall  have  knowledge 
of  the  suretyship.  Davenport  v.  King,  63  Ind.  64;  McCloa- 
hey  V.  Indianapolis^  etc,,  Uniony  67  Ind.  86  (33  Am.  R.  76) ; 
Arms  V.  Beitman,  73  Ind.  85 ;  Gipson  v.  Ogden,  100  Ind.  20. 

When,  however,  a  person  accepts  a  mortgage  in  his  favor 
upon  the  separate  property  of  a  married  woman,  knowing 
her  to  be  a  married  woman,  and  that  the  property  is  her 
separate  property,  he  is  bound  to  inquire  concerning  the  con- 
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sideration,  and  ascertain,  if  he  may,  by  reasonable  inquiry 
from  her^  whether  it  is  for  the  benefit  of  another ;  and  unless 
misled  by  the  conduct  or  representations  of  the  wife,  he  will 
be  held  to  have  acquired  knowledge  of  the  facts  which  prudent 
inquiry  would  have  discovered.  Oapp  v.  Campbell^  103  Ind. 
213.     See  Sraitk  v.  Toniisendj  supra. 

Under  this  rule^  and  under  a  less  liberal  rule^  there  is  evi* 
dence  sufficient  to  justify  the  court  below  in  finding  that  the 
payee  knew  that  Emma  J.  was  a  married  woman^  and  that 
she  was  mortgaging  her  separate  real  estate  to  secure  a  debt 
of  her  husband,  notwithstanding  she  signed  the  note  with  him. 
Being  a  married  woman,  she  was  not  personally  liable  upon 
the  note. 

There  was  in  the  mortgage  an  agreement  to  pay  the  amount 
thereby  secured.  That  agreement  made  the  mortgage  efiecti  ve 
60  far  as  the  right  to  foreclose  was  concerned^  but  created  no 
personal  liability  against  her.  TrerUman  v.  Eldridge,  supra, 
Robert  C.  Losey  was  discharged  in  bankruptcy  from  all  his 
debtS;  including  that  for  which  the  mortgage  in  suit  was 
given.  That  discharge  released  him  absolutely  from  all  legal 
and  personal  liability  upon  the  note^  and  the  agreement  to 
pay  contained  in  the  mortgage.  Root  v.  Espy,  93  Ind.  511. 
Ordinarily  a  surety  is  released  when  the  debt  for  which  he 
is  surety  is  discharged ;  and  ordinarily  a  mortgage  given  to 
secure  the  payment  of  a  debt^  and  having  in  it  no  promise 
to  pay  such  debt,  becomes  ineffectual,  and  is  barred  when  the 
debt  is  barred  or  in  any  way  discharged.  Lilly  v.  Dunn,  96 
Ind.  220 ;  Bridges  v.  Blake,  106  Ind.  332. 

Those  general  rules  apply  where  the  discharge  of  the  prin* 
cipal  debt  and  debtor  is  by  some  act  or  neglect  of  the  creditor, 
and  not  to  a  discharge  by  operation  of  law,  being  as  it  is, 
against  the  consent  and  beyond  the  power  of  the  creditor. 
Phillips  V.  Solomon,  42  Gk.  192.  In  speaking  of  the  rights 
and  liabilities  of  sureties,  and  the  efiect  of  the  bankrupt  law 
thereon,  the  court  there  said :  "  We  are  inclined  to  think 
*  *  *  that  it  was  not  the  intent  of  Congress  to  do  anything 
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more  than  to  declare  that  the  act  should  not  be  construed  so 
as  to  discharge  sureties,  and  that  this  was  done  not  so  much 
to  fix  the  law  of  the  case,  as  tty  way  of  caution  to  prevent 
the  act  from  being  construed  to  have  an  effect  that,  by  its 
terms,  it  would  not  have.  In  other  words,  the  contract  of  a 
surety,  as  it  is  understood  in  the  commercial  world,  is  always 
conditioned  that  the  surety  shall  not  be  discharged  by  the 
bankruptcy  of  the  principal/' 

It  was  further  said  that  the  sections  of  the  bankruptcy  law 
upon  the  subject  of  sureties  were  only  in  furtherance,  and 
declaratory  of,  what  would  have  been  true  had  those  sections 
not  been  put  in  the  act.  The  court  also  quoted  with  approval 
the  following  from  Theobald  on  Principal  and  Surety :  '^  The 
obligation  of  the  surety  also,  in  general,  becomes  extinct,  by 
the  extinction  of  the  obligation  of  the  principal  debtor.  An 
exception  to  this  rule  takes  place,  whenever  the  extinction 
of  the  obligation  of  the  principal  arises  from  causes,  such  as 
bankruptcy  and  certificate,  which  originate  with  the  law,  and 
not  in  the  voluntary  acts  of  the  creditor."  See,  also,  Oregg 
V.  Wilsony  50  Ind.  490 ;  and,  to  the  same  effect,  1  Parsons 
Notes  and  Bills,  p.  249;  1  Parsons  Contracts,  29;  Ward 
V.  Johnson,  13  Mass.  148 ;  Blumenstiel  Law  and  Practice  in 
Bankruptcy,  p.  543. 

Whatever  may  have  been  the  purpose  or  necessity  of  it, 
the  bankrupt  law  under  which  Losey  was  discharged  pro- 
vided in  explicit  terms,  that  no  discharge  under  it  should  re- 
lease, discharge,  or  affect  any  person  liable  for  the  same  debt 
for  or  with  the  bankrupt,  either  as  endorser  or  surety,  etc. 
Bump  Law  and  Practice  of  Bankruptc;y  (9th  ed.),  p.  732, 
and  cases  there  cited.  See,  also,  King  v.  Central  Bank,  6 
Ga.  257 ;  Hall  v.  Fowler,  6  Hill,  6?0;  Camp  v.  Gifford,  7 
Hill,  169  ;  Knapp  v.  Anderson,  15  N.  B.  R.  316  ;  Oregg  v. 
Wilson,  9upra. 

The  above  mentioned  provision  of  the  bankrupt  act,  as 
interpreted  by  the  courts,  and  the  general  principles  of  the 
law,  require  a  holding  here  that  the  mortgage  in  suit  was  not 
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discharged  by  the  discharge  in  bankruptcy  of  Robert  C. 
Losey,  the  principal  debtor.  In  re  Hartel^  7  N.  B.  B.  669. 
See,  also,  CaUeidin  v.  Armstrong,  101  Ind.  258. 

Emma  J.  having  mortgaged  her  property  for  the  debt  of 
fiobert  C.,and  thus  occupying  the  position  of  surety,  he  was 
liable  to  her  for  whatever  might  be  collected  from  her  prop- 
erty in  payment  of  the  debt.  In  that  sense,  he  was  her 
debtor.  She  was  in  a  position  to  have  caused  the  debt,  to 
secure  which  the  mortgage  was  given,  to  be  proved  against 
the  estate  of  the  bankrupt  debtor,  in  order  that  it  might  be 
reduced  by  whatever  dividends  were  made,  if  any.  Such 
proof  was  expressly  authorized  by  the  bankrupt  law.  And 
because  that  proof  might  have  been  made,  the  discharge  of 
Robert  C.  Losey  discharged  him  from  all  liability  to  Emma 
J.,  by  reason  of  the  mortgage.  Blumenstiel  Law  and  Prac- 
tice in  Bankruptcy,  p.  545 ;  Bump  Law  and  Practice  of  Bank- 
ruptcy, p.  582 ;  3Iace  v.  Wells,  7  How.  (U.  S.)  272  ;  Baker 
v.  Vasse,  1  Cranch  C.  C.  194;  Hunt  v.  Taylor,  4  N.  B.  B. 
683 ;  Kerr  v.  Hamilton,  1  Cranch  C.  C.  546 ;  In  re  Perkins, 
10  N.  B.  R.  529 ;  Brandt  Suretyship,  section  189. 

It  results  from  what  we  have  said,  that  after  the  discharge 
of  Losey  in  bankruptcy,  he  was  neither  liable  upon  the  note 
or  otherwise  to  the  payee,  nor  was  he  in  liny  way  liable  to 
Emma  J.,  who,  by  reason  of  the  mortgage  upon  her  separate 
property,  occupied  the  position  of  surety. 

Did|  then,  the  agreement  between  the  bankrupt  debtor  and 
the  payee  and  mortgagee,  release  her  and  her  property  as 
surety  ? 

The  rule  is  universal,  that  an  extension  of  the  time  of 
payment  by  the  creditor,  by  a  binding  contract  with  the  prin- 
cipal, and  without  the  knowledge  and  consent  of  the  surety, 
will  release  the  surety. 

While  there  is  no  substantial  disagreement  between  law 
authors  and  courts  as  to  the  reasons  upon  which  the  rule  rests, 
there  is  some  diversity  in  the  statement  of  those  reasons. 

It  is  sometimes  said  that  the  reason  whv  an  extension  of 
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the  time  of  payment  discharges  the  surety  is,  that  he  would 
be  entitled  to  the  creditor's  place  by  substitution,  and  the 
creditor,  by  agreement  with  the  principal  debtor  for  an  ex- 
tension of  the  time,  without  the  surety's  consent,  disables  him 
i'rom  suing  when  he  would  otherwise  be  entitled  to  do  so, 
upon  payment  of  the  debt.  The  ease  of  Tiernan  v.  Wood- 
ruff, 5  Mc-L'*a»,  3o0,  was  made  to  rest  upon  that  reason. 
Tiiere,  after  tlie  maturity  of  the  note,  and  after  the  discharge 
in  bankruptcy  of  the  principal  debtor,  the  creditor  entered 
into  a  sealed  as^roeraent  with  him,  without  the  knowledge  or 
consent  of  the*  suri'ty,  and  for  a  valuable  consideration,  that 
he,  the  creditur,  would  not,  for  the  space  of  two  months, 
commence  any  proceedings  in  law  or  equity,  or  otherwise, 
against  him,  the  principal  debtor,  upon  the  note.  It  was 
held  that  our  bankrupt  law  extinguished  the  debt  of  the 
bankrupt,  even  against  the  surety;  and  that  after  the  dis- 
charge of  the  principal  debtor,  the  surety  had  no  remedy  but 
to  present  his  demand  against  the  escate  of  the  bankrupt, 
and  that  he  had  no  recourse  against  the  bankrupt. 

At  the  close  of  the  opinion  it  was  said  :  "The  time  given 
to  Romeyn  (the  bankrupt),  under  these  circumstances,  by  no 
possible  means,  could  have  operated  to  the  prejudice  of  the 
defendant  (the  surety).  The  settled  rule  of  law,  therefore, 
as  to  the  effect  of  giving  time  to  the  principal  debtor,  does 
not  and  can  not  apply  in  this  case.  After  the  extension  com- 
plained of,  as  well  as  before  it,  the  endorser  could  have  proved 
the  extent  of  his  liability  against  the  bankrupt's  estate,  and 
that  was  the  only  remedy,  which,  under  the  circumstances,  the 
law  gave  him." 

The  same  reason  for  the  rule  has  been  made  prominent  in 

some  of  our  own  cases.     In  some  of  the  cases  it  has  been 

said,  that  the  agreement  must  be  such  as  to  tie  the  hands  of 

the  principal  debtor,  and  fetter  and  embarrass  the  surety. 

Wingaie  v.  Wihon^  53  Ind.  78;    Bucklm  v.  Huffy  53  Ini 

Voi^  111.— 6 
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474 ;  Diekermm  v^  Boards  etc.,  6  Ind.  128 ;  Harbert  v.  Dumant, 
3  Ind.  346. 

Citing  the  case  of  lleman  v.  Woodruff,  supra.  Judge 
Story,  in  his  work  on  Promissory  Notes,  at  section  415,  ia 
speaking  of  an  extension  of  the  time  of  payment  by  the 
creditor,  said :  '^  Or,  if  being  for  a  valid  consideration,  it 
be  of  such  a  nature  that  the  maker  can  by  law  obtain  and 
entitle  himself  to  the  same  delay  without  the  consent  of  the 
holder  (as  where  the  holder  had  been  already  discharged  from 
the  note  in  bankruptcy),  then  the  agreement  will  not  operate 
as  a  discharge  of  the  endorsers,  for  the  reason  that  the  en- 
dorsers can  not,  under  such  circumstances,  be  injured  by  the 
delay,  or  if  injured,  it  is  by  operation  of  law,  and  not 
dependent  upon  the  act  of  the  holder." 

Citing  that  case,  also,  Mr.  Daniel,  in  his  work  on  Nego- 
tiable Instruments,  at  section  1313,  said :  *'  The  reason  why 
extension  of  time  of  payment  discharges  the  surety  is  tha( 
he  would  be  entitled  to  the  creditor's  place  by  substitution  ; 
and  if  the  creditor,  by  agreement  with  the  principal  debtor,. 
without  the  surety's  assent,  disables  himself  from  suing  when 
he  would  be  otherwise  entitled  to  do  so,  and  thus  deprives 
the  surety,  on  paying  the  debt,  from  immediate  recourse 
on  his  principal,  the  contract  is  varied  to  his  prejudice — 
hence  he  is  discharged.  But  this  principle  on  which  sureties 
are  released  *  is  not  a  mere  shadow  without  substance.  It  is- 
founded  upon  a  restriction  of  the  rights  of  the  sureties  by 
which  they  are  supposed  to  be  injured.'  Therefore,  when 
there  is  a  legal  impossibility  of  injury,  the  principle  does  not 
apply.  This  was  decided  to  be  the  case  where  the  maker  of 
a  note  was  a  discharged  bankrupt;  and  an  agreement  be- 
tween him  and  the  holder  for  two  months'  delay,  although 
on  a  valid  consideration,  it  was  held  did  not  discharge  the 
endorser,  because  the  latter  could  not,  by  making  payment, 
have  recourse  against  him." 

If  the  rule  releasing  sureties  by  an  extension  of  the  time 
of  payment  rostod  upon  the  reason  above  mentioned,  and 
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upon  none  other^  it  would^  perhaps,  be  the  duty  of  the  court 
to  hold  here,  that  the  mortgage  by  Emma  J.  was  not  released 
by  the  agreement  made  and  endorsed  upon  the  back  of  the 
note.  But  the  rule,  we  think,  rests  also  upon  another  reason, 
quite  as  important  and  controlling  as  that  already  named, 
and  that  is,  that  a  valid  and  binding  agreement  between  the 
creditor  and  the  principal  debtor,  without  the  consent  or 
knowledge  of  the  surety,  for  an  extension  of  the  time  of  pay- 
ment, is  a  modification  or  alteration  of  the  contract  for  the 
performance  of  which  the  surety  obligated  himself,  or  bound 
his  property. 

That  reason  is  recognized,  if  not  asserted,  in  some  of  our 
own  cases.     The  general  doctrine,  with  an  exception  which 
we  need  not  here  notice,  as  declared  by  all  of  the  authorities, 
is,  that  in  order  to  release  the  surety,  there  must  be  a  new 
contract  between  the  creditor  and  principal  debtor,  fixing  the 
time  of  payment  at  a  different  date  from  that  fixed  in  the 
original  contract;  that  the  contract  for  extension  must  be 
based  upon  a  new  and  sufficient  consideration,  and  that  the 
extension  must  be  to  a  fixed  time,  so  that  the  contract  may 
embody  the  necessary  elements  of  certainty ;  in  short,  that 
the  contract  for  extension  must  embody  the  necessary  ele- 
ments of  a  valid  and  binding  contract.    See  Wingate  v.  Wil- 
son, supra;   Chrisman  v.  Perrin,  67  Ind.  586 ;   Hogshead  v. 
Williams^  55  Ind.  145 ;  Ooman  v.  StaUy  ex  rel.,  4  Blackf.  241 ; 
Harter  v.  Moore,  5  Blackf.  367. 

In  the  case  of  Pierce  v.  Goldsberrjfj  31  Ind.  52,  it  was  said, 
in  speaking  of  the  release  of  sureties  by  an  extension  of  the 
time  of  payment :  "  It  takes  from  the  surety  a  right  which 
he  had  under  the  contract  into  which  he  entered,  the  exercise 
of  which  may  be  essential  to  his  indemnity.^'  And,  again  : 
"Sureties  are  favorites,  and  will  not  be  held  beyond  the 
strict  scope  of  their  engagements." 

In  Daniel  on  Negotiable  Instruments,  at  section  1312,  it  is 
said :  '*  The  principle  that  whatever  discharges  the  principal 
discharges  the  surety  is  of  extended  application,  and  it  is 
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operative  whenever  anything  is  done  which  relaxes  the  terms 
of  the  exact  legal  contract  by  which  the  principal  is  bounds  or 
in  anywise  lessens^  impairs,  or  delays  the  remedies  which  the 
creditor  may  resort  to  for  its  assurance  or  enforcement." 

In  Story  on  Promissory  Notes,  at  section  414,  is  this: 
'*  On  the  other  hand,  the  endorsers,  by  such  an  agreement  for 
credit  or  delay  for  a  prolonged  period  without  their  concur- 
rence, would,  if  the  doctrine  were  not  as  above  stated,  be 
held  liable  for  a  period  beyond  their  original  contract,  ami 
might  suffer  damage  thereby ;  or,  at  all  events,  would  be 
bound  by  a  ditfcrent  contract  from  fhat  into  which  they  had 
entered/' 

In  stating  the  reason  of  the  rule  releasing  sureties  by  an 
extension  of  the  time  of  paymv>iit,  Mr.  Brandt,  in  his  work 
on  suretyship,  at  section  296,  said :  "  Tlie  reason  is,  that  the 
surety  is  bound  only  by  the  terms  of  his  written  contract, 
and  if  those  are  varied  without  his  consent  it  is  no  longer  his 
contract,  and  he  is  not  bound  by  it.  It  therefore  follows, 
that  the  fact  that  the  principal  is  insolvent,  or  that  the  ex- 
tension would  be  a  benefit  to  the  surety  if  he  remained  bound, 
makes  no  difference  in  the  rule.  Moreover,  the  surety  has  a 
right  when  the  debt  is  due,  according  to  the  original  con- 
tract, to  pay  it,  and  immediately  proceed  against  tlie  princi- 
pal ior  indemnity,  and  he  is  deprived  of  this  right  by  such 
an  extension  of  the  time  of  payment." 

In  the  ease  of /c/e  v.  Churchill,  14  Ohio  St.  372  (383-4), 
Judge  Ranxey  said:  "  Every  contract  is  composed  of  the 
material  terms  and  stipulations  embraced  in  it,  and,  among 
these,  none  is  more  important  than  the  time  of  performance. 
It  follows,  from  the  principles  already  stated,  that  whatever 
changes  any  of  these  material  terms  and  stipulations,  so  as  to 
destroy  the  identity  of  the  obligation  to  which  the  surety  ac- 
ceded, necessarily  discharges  him  from  liability.  An  engage- 
ment to  pay  money  in  six  months,  is  not  the  same  as  one  to 
pay  it  in  twelve  months ;  and  if  the  creditor,  by  a  valid 
agreement  with  the  debtor,  extends  the  time  of  performance 
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from  the  shorter  to  the  longer  period,  he  supersedes  the  old 
obligation  by  the  new^and  can  not  enforce  payment  until  the 
longer  period  has  elapsed.     If  the  surety  is  sued  upon  the 
old  agreement,  to  which  alone  his  undertaking  was  accessory, 
he  has  only  to  show  that  that  has  ceased  to  exist,  and  no 
longer  binds  his  principal;  and  if  he  is  sued  upon  the  sub- 
stituted agreement,  he  is  entitled,  both  at  law  and  in  equity,  to 
make  the  short  and  conclusive  answer — Non  hcec  in  foedera 
veni.     But  such  an  agreement  between  the  principal  parties 
ib  perfectly  valid  and  legal;  and  until  some  method  can  be 
devised  for  depriving  the  principal  of  the  benefits  of  a  valid 
agreement,  or  of  binding  the  surety  to  an  agreement  to  which 
be  never  acceded  (a  work  hitherto  thought  not  to  be  within 
the  powersof  either  courts  or  Legislatuics),the  discharge  of  the 
latter  must  ensue.     I  am  very  well  aware,  that  this  discharge 
has  been  often  thought  to  rest  upon  the  injurious  consequences 
of  such  arrangements,  either  real  or  possible,  upon  the  rights 
aiifl  interests  of  the  surety ;  and,  undoubtedly,  in  most  cases, 
such  would  be  their  necessary  tendency.     But  if  it  rested 
upon    this   ground   alone,  it   would  be  very  difficult,  upon 
equitable  principles,  to  extend  the  relief  beyond  the  actual 
injury ;  while  it  is  universally  agreed  that  they  work  a  total 
discharge,  and  extend  h>  cases  where  no  possible  injury  to  the 
surety,  could  have  ensued." 

In  line  with  the  above  ease,  see  Valley  National  Bank  v. 
Meyers,  17  N.  B.  R.  257;  Huffman  v.  Hulbert,  13  Wend. 
375.;  Sehnemnd  v.  Ha^eket,  54  Ind.  248. 

In  the  case  of  Haden  v.  Brown j  18  Ala.  641,  it  was  held, 
as  in  the  Ohio  case,  supra,  that  the  surety  was  discharged  by 
tn  extension  of  the  time  of  payment,  because  such  an  exten- 
sion was  a  change  and  alteration  of  the  contract. 

A  surety  is  bound  only  by  the  strict  terms  of  his  engage- 
ment. 

He  assumes  the  burdens  of  a  contract  without  sharing  its 
benefits.  He  has  a  right  to  prescribe  the  exact  terms  upon 
which  he  will  enter  into  an  obligation,  and  insist  upon  his 
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discharge  if  those  terms  are  not  observed.  It  is  not  a  ques- 
tion whether  he  is  harmed  by  a  deviation  to  which  he  has 
not  assented.  He  may  plant  himself  upon  the  technical 
objection,  rum  hose  in  foBdera  vent — this  is  not  my  contract. 
Marldand  Mining  and  Mnfy.  Co.  v.  Kimmd^  87  Ind.  560; 
Weed  Sewing  Machine  Co.  v.  Winchel,  107  Ind.  260;  CfUy  of 
Lafayette  v.  Jamee,  92  Ind.  240  (47  Am.  R.  140). 

In  the  case  before  us,  Emma  J.  mortgaged  her  separate 
property  as  security  for  the  performance  of  the  contract  be- 
tween her  husband,  the  debtor,  and  appellant's  decedent,  the 
payee,  as  that  contract  was  evidenced  by  the  note.  That  con- 
tract, as  thus  evidenced,  measured  and  fixed  the  manner  and 
extent  to  which  her  property  was  to  become  liable.  Irwin 
V.  Kilbumf  104  Ind.  113 ;  Weed  Sewing  Machine  Co,  v.  Win- 
ehdy  supra. 

If,  then,  there  has  been  a  modification  or  alteration  of  that 
contract,  the  mortgage  can  not  be  foreclosed.  If  there  has 
been  such  a  change  or  modification,  the  property  of  Emma 
J.  can  not  be  made  liable  as  security  for  the  original  con- 
tract, because  it  no  longer  exists  as  originally  made,  nor  as 
security  for  the  contract  as  changed,  because  that  would  be 
to  make  the  surety  liable  beyond  the  scope  of  the  contract. 
The  note  is  not  the  contract,  but  the  evidence  of  it.  In  some 
of  the  cases  above  cited,  it  was  expressly  held  that  an  agree- 
ment between  the  creditor  and  principal  debtor  for  an  exten- 
sion of  the  time  of  payment,  not  endorsed  upon  the  note  or 
written  instrument,  so  far  as  appears,  operated  as  a  modifi- 
cation and  change  of  the  contract  as  evidenced  by  the  note 
or  written  instrument. 

Here,  Losey,  the  principal  debtor,  and  the  payee,  not  only 
agreed  that  the  time  of  payment  should  be  extended  beyond 
the  time  as  originally  agreed  upon  and  named  in  the  note, 
but  also  agreed  upon  a  rate  of  interest  for  the  future  differ- 
ent from  that  originally  agreed  upon  and  named  in  the  note. 
Not  only  that,  but  they  endorsed  the  agreement  upon  the 
note.    The  agreement  thus  endorsed  upon  the  note  operated 
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as  a  modification  and  change  of  the  original  agreement.  In 
other  words^  after  the  consummation  of  the  latter  agreement, 
endorsed  upon  the  back  of  the  note^  Losey  and  the  payee 
were  no  longer  bound  by  the  agreement  as  written  upon  the 
hce  of  the  note,  but  by  that  agreement  as  modified  and 
changed  by  the  subsequent  agreement  endorsed  upon  the 
back  of  the  note.  After  that  endorsement,  their  agreement 
was  to  be  ascertained  by  an  examination  of  the  face  of  tho 
note  and  the  endorsement.  The  two  writings  are  to  be  con- 
strued together.  Together  they  constitute  the  contract  be- 
tween Losey  and  the  payee.  To  hold  otherwise,  would  be 
to  hold  that  the  latter  agreement  was  and  is  of  no  validity 
whatever.  The  latter  agreement,  by  its  terms,  is  to  pay  the 
note  as  written,  with  a  change  in  time  and  rate  of  interest. 
That  there  was  a  sufficient  consideration  for  that  agreement 
there  can  be  no  doubt.  .  In  consideration  of  the  change  of 
time  and  rate  of.  ioterest,  Losey  exchanged  a  moral  obliga- 
tion only  for  a  legal  liability. 

In  our  conclusion  that  the  contract  between  Losey  and  the 
payee  is  evidenced  by  the  face  of  the  note  and  the  endorse- 
ment u|)on  the  back  of  it,  we  are  fully  supported  by  the 
cases  of  Beckner  v.  Carey,  44  Ind.  89,  and  Harden  v.  Wolfe^ 
2  Ind.  31.  It  is  not  easy,  if  it  is  possible,  to  reconcile  with 
those  cases  the  cases  of  Huff  v.  Colcy  45  Ind.  300,  and  Buck- 
ten  V.  jffu^,  53  Ind.  474,  from  the  opinion  in  each  of  which 
cases,  it  may  be  remarked,  there  was  a  dissent  by  one  of  the 
judges.  There  are  some  difierences  between  the  endorse- 
ment upon  the  back  of  the  note  in  the  case  before  us  and 
the  endorsement  upon  the  back  of  the  notes  in  those  cases. 
The  cases  may,  therefore,  be  distinguishable.  But  if  there 
were  no  differences,  we  should  disapprove  those  cases  and 
follow  the  cases  of  Beckner  v.  Cbrey,  and  Harden  v.  Wolfe y 
«ttpra.  The  contract  between  Losey  and  the  payee,  as  evi- 
denced by  the  face  of  the  note  and  the  endorsement  upon 
the  back  of  .it,  is  not  the  contract  between  them  as  it  existed 
at  the  time  Emma  J.  executed  the  mortgage,  and  to  secure 
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the  performance  of  which  on  the  part  of  Losey  she  mort- 
gaged her  separate  property.  Losey  and  the  payee  changed 
that  contract  without  her  consent  or  knowledge  by  agreeing 
upon  a  ditferent  rate  of  interest  and  a  different  time  for  pay- 
ment. 

The  contract  to  secure  which  she  mortgaged  her  prop- 
erty can  be  enforced  by  no  one,  and  for  the  contract  as 
changed  neither  she  nor  her  property  is  liable.  To  hoJd 
her  property  liable  upon  the  original  contract  as  evidenced 
by  the  note,  would  be  to  hold  it  liable  for  the  default  in 
payment  by  Losey,  three  yeara  before  he  could  be  in  default 
under  the  contract  as  changed ;  and  to  hold  her  propt»rty 
liable  upon  the  changed  conti*act,  would  be  to  hold  it  liabl<^ 
for  a  contract  different  in  time  of  payment  and  rate  of  in- 
terest from  that  which  entered  into  and  formed  a  part  of  the 
contract  as  evidenced  by  the  mortgage.  To  hold  her  prop- 
erty liable  upon  the  original  contract,  would  be  to  measure 
the  liability  of  the  principal  by  one  standard,  and  the  lia- 
bility of  the  surety  by  another  and  different  standard.  But 
it  is  said,  that  because  Losey  had  been  discharged  in  bank- 
ruptcy from  all  his  debts,  he  became  a  stranger  to  the  note, 
and  that,  therefore,  the  change  in  the  contract  agreed  to  by 
him  can  not  affect  Emma  J.  or  the  mortgage  given  by  her. 

In  answer  to  that  it  is  sufficient  to  say,  in  the  first  |)lace, 
that  bv  his  discharge  Losev  did  not  become,  in  cverv  sense, 
a  stranger  to  the  note.  The  discharge  released  him  from  all 
legal  liability  upon  it,  and  in  that  sense  extinguished  the 
debt;  but  it  did  not  pay  the  debt,  nor  release  him  from  the 
moral  duty  of  paying  it.  The  moral  obligation  was  a  suffi- 
cient consideration  for  his  subsequent  promise  to  pay  it. 
Hockett  v.  Jone8y70  Ind.  227 ;  Shockey  v.  Mills,  71  Ind.  288 
(36  Am.  R.  196);  Meech  v.  Lamon,  103  Ind.  515  (53  Am. 
R.  540)  ;  Wills  v.  Ross,  77  Ind.  1  (40  Am.  R.  279) ;  Jenka 
V.  Qpp,  43  Ind.  108. 

In  the  second  place,  the  bankruptcy  of  Losey  did  not  destroy 
change  or  affect  the  contract  of  the  surety.     Emma  J.  mort- 


MAY  TERM,  18a7. .  8» 

Poet,  Administrator,  v.  Losej  et  oL 

gaged  her  property  to  secure  the  performance  of  the  contract 
between  Losey  and  the  payee  as  it  existed  at  the  time  the 
mortgage  was  executed.  The  discharge  of  Losey  from  legal 
liability  upon  that  contract  did  not,  and  could  not^  affect  her 
rights.  His  discharge  from  legal  liability  upon  the  contract 
did  not  destroy  or  alter  it.  To  hold  that  it  did,  would  be 
to  hohl  that  it  absolutely  reh»a.sed  the  mortgage.  The  con- 
tract between  Losey  and  the  payee,  so  far,  at  least,  as  the 
surety  was  concerned,  remained  the  same  after  as  before  the 
discharge  of  Losey. 

The  only  difference  was,  that  by  reason  of  his  discharge, 
he  was  no  longer  legally  liable  upon  the  contract.    He  might, 
however,  waive  thi;  immunity  afforded  by  his  discharge,  and 
pay  the  debt  according  to  the  terms  of  the  note.     To  secure 
the  performance  of  the  contract  according  to  the  terms  of  the 
note,  and  in  no  other  way,  the  separate  property  of  Emma 
J.  was  mortgaged.     In  order  that  Losey  might  again  become 
liable  for  the  payment  of  the  principal  sum,  the  payee  con- 
sented that  the  contract  might  be  changed  as  to  the  time  of 
payment  and  the  rate  of  interest.     The  contract,  as  evidenced 
by  the  face  of  the  note  and  the  endorsement  upon  the  back 
of  it,  thus  became  the  contract  between  Losey  and  the  payee. 
By  the  change,  the  contmct  as  originally  executed  ceased  to 
exist,  both  as  a  legal  and  moral  obligation  on  the  part  of 
Losey.    And  this  is  so,  whether  the  new  promise  be  regarded 
as  a  revival  of  the  original  contract,  so  far  as  consistent  with 
it,  or  whether  it  be  regarded  as  an  entirely  new  contract. 

This  suit  is  really  upon  the  changed  contract,  because 
copies  of  the  face  of  the  note  and  the  endorsement  upon  the 
back  iif  it  are  both  filed  with  the  complaint  as  the  cause  of 
action. 

In  any  view  that  may  properly  be  taken  of  the  case,  it 
must  be  held  that  the  property  of  Emma  J.  is  no  longer 
liable.      As   the  court  below   so   ruled,  the   judgment  ia 
affirmed,  with  costs. 
Filed  Max  23, 1887. 
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No.  12,527. 

Havens  v.  The  Home  Insurance  Company. 

Imsuiulnce. — Stipulation  Against  Other  Inmrance  withofU  Wriiten  OmtaU 
Endamed  on  Policy, —  Forfeiture, -- Waiver,-- EsloppeL — Pleading. — In  an 
action  to  recover  on  a  policy  of  fire  insarance,  stipulating  that  "  if  the 
assured  shall  have  or  shall  hereafter  make  anj  other  insurance  on  the 
property  insured,  or  any  part  thereof,  without  the  consent  of  the  com- 
pany hereon  written,  this  policy  shall  be  void,''  a  complaint,  alleging 
that  after  the  policy  was  executed  an  agreement  was  made  that  other 
insurance  might  be  taken,  and  that  a  written  stipulation  to  that  effect 
would  be  inserted  in  the  policy,  and  also  showing  that  other  valid  insur- 
ance was  taken, without  any  notice  to  the  company  or  request  to  insert 
the  stipulation  agreed  upon,  does  not  show  a  waiver  of  tiie  condition 
against  further  insurance  or  estop  the  company  to  insist  that  there  has 
been  a  breach  of  such  condition,  and  is  bad  on  demurrer. 

Samr,— Separate  Items  or  Classes  of  Propaiy  Insured.—  When  Contract  and  Risk 
Indivisible, — Policy  Void  as  to  Part  Void  as  to  AIL —Where  the  property 
covered  by  a  policy  of  insurance,  although  consisting  of  separate  items, 
appeare  to  be  so  situate  as  to  constitute  substantially  one  rbk — as  a 
building  and  the  furniture  in  it— then,  even  though  separate  amounts  of 
insurance  be  apportioned  to  each  separate  item  or  class  of  property,  if 
the  consideration  for  the  contract  and  the  risk  are  both  indivisible,  the 
contract  must  be  treated  as  entire ;  and  any  breach  of  a  stipulation 
which  renders  the  policy  void  as  to  part  affects  in  the  same  manner  all 
the  other  items. 

Same. — Construction  of  Policy, — Measure  of  Rights  and  Obligations. — While 
courts  incline  to  such  a  liberal  construction  of  insurance  contracts  in 
favor  of  the  insured  as,  if  possible,  to  avoid  a  forfeiture,  yet,  where 
parties  have,  without  fraud,  mistake  or  surprise,  deliberately  entered 
into  a  contract;  that  alone  must  be  looked  to  as  furnishing  the  measure 
of  their  respective  rights  and  obligations. 

From  the  Grant  Circuit  Court. 

J.  F.  McDowell,  H.  Brownlee,  G.  A.  Henry,  F.  M.  Finch 
and  J.  A.  Finch,  for  appellant. 

B.  Harrison,  W,  H,  H.  Miller  and  J.  B.  Elam,  for  appellee. 

Mitchell,  J. — This  action  was  brought  by  Sarah  Havens 
upon  a  policy  of  fire  insurance  issued  to  her  by  the  Home 
Insurance  Company  of  New  York,  on  the  2d  day  of  De- 
cember, 1883.  The  insurance  was  for  the  period  of  one 
year,  against   loss   or  damage   by   fire,  to  the  amount  of 
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12,000,  as  follows:  11,500  upoo  the  hotel  buildings  of  the 
assared  in  Marion,  Indiana,  and  $500  on  her  furniture  and 
household  goods  therein.  Among  other  stipulations  the 
policy  contained  the  following :  "  If  the  assured  shall  have 
or  shall  hereafter  make  any  other  insurance  on  the  property 
iosured,  or  any  part  thereof,  without  the  consent  of  the  com- 
pany hereon  written,  *  *  *  this  policy  shall  be  void/' 
There  was  also  the  following  stipulation  in  the  policy :  '^  The 
use  of  general  terms  or  anything  less  than  a  distinct,  specific 
agreement,  clearly  expressed  and  endorsed  on  this  policy, 
dhall  not  be  construed  as  a  waiver  of  any  printed  or  written 
condition  or  restriction  therein/' 

The  first  paragraph  of  the  complaint  alleged  the  execution 
of  the  policy,  and  that  the  property  thereby  insured  had 
been  destroyed  by  fire  on  the  30th  day  of  November,  1884, 
and  that  due  proof  of  loss  had  been  made,  etc.  This  para- 
graph contains  the  following  averment :  '^  The  plaintiff 
further  avers  that  it  was  expressly  agreed  and  unde]*stood 
that  said  plaintiff  was  to  have  permission  to  take  out  an  ad- 
ditional insui-anceof  $l,000on  said  building  in  any  other  com- 
pany and  at  any  time  she  desired,  and  said  company  agreed 
to  insert  said  condition  in  said  policy,  which  it  wholly  failed 
to  do.  And  plaintiff  says,  that  relying  upon  said  promise, 
and  in  pursuance  of  said  contract  and  agreement,  she  had 
effected  an  insurance  on  said  building  in  the  sum  of  $1,000, 
in  the  Phenix  Insurance  Company  of  Brooklyn,  New  York, 
*  *  *  as  permitted  by  the  express  agreement  aforesaid.*' 

The  court  below  sustained  a  demurrer  to  this  paragraph 
of  the  complaint. 

The  appellant's  claim  is,  that  the  averments  above  set  oat 
in  effect  show  that  the  insurance  company  agreed  or  con- 
sented that  the  assured  might  procure  other  insurance  on  the 
boildingy  and  that,  having  so  consented,  it  is  now  estopped 
to  assert  that  there  has  been  a  breach  of  the  condition  be- 
cause the  consent  of  the  company  was  not  endorsed  on  the 
policy.     It  is  said  the  agreement  amounted  to  a  waiver  of 
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the  coDditioQ  requiring  that  the  consent  of  the  oorapany  to* 
other  insurance  should  be  so  endorsed. 

Insumnce  policies  are  prepared  by  the  companies,  and  con* 
tracts  of  insurance  are  usually  consummated  by  expei*ts  on 
the  one  hand,  and  inexperts  on  the  other.  The  policy  of 
the  law  is,  therefore,  to  give  them  such  an  interpretation  aa 
to  prevent  a  forfeiture  whenever  upon  principles  of  fair  con- 
struction such  a  result  is  possible. 

It  is  abundantly  settled  that,  notwithstanding  conditions  in 
the  policy,  if  at  the  time  the  insurance  was  elfected,  or  after- 
wards, there  were  conditions,  uses  or  incidents  o^  the  risk 
which  were  in  conflict  with  conditions  in  the  policy,  and 
which  were  known  to  the  insurer,  or  its  agent,  whose  knowl- 
edge is  imputable  to  the  company,  such  conditions,  uses,  or 
incidents  can  not  be  used  to  defeat  a  recovery  after  a  loss  has. 
occurred. 

Issuing  or  continuing  a  policy  of  insurance,  with  full 
knowledge  by  the  company  of  existing  facts,  which,  accord- 
ing to  a  condition  of  the  contract,  make  it  voidable,  is  & 
waiver  of  the  condition.  If  it  were  otherwise,  the  company 
would  be  enabled  to  perpetrate  a  fraud  upon  the  assured. 
Home  Ins,  Co.  v.  Duke,  84  Ind.  253;  ^na  Ins,  Co.  v.. 
Shryer,  85  Ind.  362;  Excelsior,  etc..  Assort  v.  Riddle,  91  Ind* 
84;  Indiana  Ins.  Co.  v.  Capehari,  108  Ind.  270. 

Thus  it  has  been  held  in  a  somewhat  analogous  caso^ 
notwithstanding  an  insurance  policy  contained  printed  stipu- 
lations almost  identical  with  those  above  set  out,  in  respect 
to  obtainingother  insurance,  and  in  respect  to  matters  which, 
should  not  be  construed  as  a  waiver  of  anv  condition  or  re- 
striction  contained  in  the  policy,  yet,  where  an  agent  whose 
authority  was  not  shown  to  have  been  restricted,  inserted  in 
the  policy, "  $3,000  other  insurance  permitted,"  and  who  was 
shown  to  have  had  knowledge  that  other  insurance  had  been 
obtained,  but  conveyed  to  the  insured  the  impression  that 
the  written  consent  of  the  company  was  not  necessary, 
that  the  insurance  company  was  estopped  to  dispute  the  valid- 
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ity  of  the  additional  insarance.  Westchester  Fire  Ins.  Cb.  v. 
Earle,3Z  Mich.  143;  Hadley  v.  Insurance  Co.,  55  N.  H.  110; 
FUney  v.  Glen's  Falls  Ins.  Cb.,  65  N.  Y.  6 ;  American  Ins. 
a.  V.  iuttre//,  89  111.  314. 

The  tendency  of  the  modern  cases  is  to  hold  that,  if  notice 
be  duly  given  to  the  company  or  its  agent  of  additional  in- 
j>urauce|  or  if  actual  knowledge  is  brought  home  that  other 
insarance  exists,  or  has  been  obtained,  and  no  objection  is 
made,  the  company  will  be  estopped  from  insisting  on  a  for- 
teiture  because  its  consent  was  not  endorsed  on  the  policy. 
Wood  Fire  Ins.,  sections  382,  383 ;  May  Ins.,  sections  369, 
370.  Having  knowledge  of  the  other  insurance,  the  com- 
|)any  may  manifest  its  dissent  by  cancelling  its  policy  ;  other- 
wise it  will  be  treated  as  having  assented,  and  waived  com- 
pliance with  the  condition. 

This  does  not  deny  to  insurance  companies  the  right  to 
impose  conditions  upon  which  they  will  assume  risks ;  it  does 
nothing  more  than  to  prevent  them  from  taking  advantage 
of  conditions,  when  they  have  full  knowledge  of  incidents 
and  facts  connected  with  the  risk,  which  are  inconsistent  with 
the  conditions  imposed.  It  should  be  observed  that  the 
authorities  make  a  distinction  in  this  regard  between  mutual 
insurance  companies,  whose  charters  require  that  the  consent 
of  the  company  shall  be  endorsed  on  the  policy  in  respect  to 
certain  matters,  and  such  companies  as  regulate  the  subject- 
matter  under  consideration  by  contract  merely. 

The  principles  relied  on,  although  abundantly  supported, 
as  controlling  in  cases  somewhat  analogous  to  this,  do  not 
reach  the  necessities  of  the  appellant's  case.  The  case  made 
by  the  first  paragraph  of  the  complaint  proceeds  upon  the 
theory  that  another  valid  policy  of  insurance  had  been  taken 
oat  by  the  assured  in  the  Phenix  Insurance  Company  of 
Brooklyn,  New  York,  after  the  issuance  of  the  policy  in  suit, 
and  before  the  destruction  of  the  property  by  fire.  It  seeks 
to  avoid  the  effect  of  the  condition  providing  for  a  forfeiture 
of  the  policy,  by  the  averment  that  it  was  agreed  that  the 
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plaintiff  should  have  permission  to  take  out  additional  insur- 
ance,  to  the  amount  of  $1,000,  in  any  company,  and  at  any 
time  she  desired  to  do  so^  and  that  the  company  agreed  to 
insert  such  a  stipulation  in  the  policy,  but  wholly  failed  to  in- 
sert the  stipulation  as  agreed.  It  does  not  appear  when  this 
agreement  was  made,  whether  before  or  after  the  execution 
of  the  policy.  If  it  was  made  before,  it  does  not  appear  that 
the  appellant  was  induced  to  accept  the  policy  without  full 
knowledge  that  the  stipulation  was  absent,  nor  does  the  com- 
plaint ask  for  a  reformation  of  the  contract.  The  appellant 
argues  that  a  fair  reading  of  the  contract  leads  to  the  con- 
clusion that  it  was  made  subsequent  to  the  issuing  of  the 
policy.     If  this  be  conceded,  it  in  no  wise  helps  the  appellant. 

If  it  were  admitted  that  the  oral  agreement  relied  on  wa;^ 
valid,  it  effects  no  substantial  modification  of  the  original 
contract.  In  any  event,  permission  to  take  other  insurance- 
was  to  be  in  writing.  Such  permission  could  only  have  been 
given  by  the  assured  presenting  the  policy  to  the  company 
or  its  agent,  and  requesting  that  the  stipulation  be  written 
in  or  upon  the  policy. 

After  its  execution  the  policy  was  presumably  in  the 
possession  of  the  assured.  It  does  not  appear  that  she  ever 
requested  that  the  stipulation  orally  agreed  upon  should  be 
inserted,  or  that  the  company  or  its  agent  ever  had  any  notice 
that  she  had  taken,  or  desired  to  take,  additional  insuranoe^ 
The  company  was,  therefore,  guilty  of  no  neglect  or  wrong* 
.  The  position  of  the  appellant  comes  to  this :  After  the 
policy  was  executed,  an  agreement  was  made  that  other  in- 
surance might  be  taken,  and  that  a  written  stipulation  to 
that  effect  would  be  inserted  in  the  policy.  Other  valid  in- 
surance was  taken,  without  any  notice  to  the  comi>any  or 
request  to  insert  the  stipulation  agreed  upon,  and  now  it  is 
said  the  company  is  estopped  to  insist  upon  the  condition 
printed  in  the  policy.  This  position  is  not  sustainable.  As 
has  been  seen,  insurance  companies  are  estopped  to  insist 
upon  the  enforcement  of  conditions  when  they  have  knowl- 
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edge  of  existing  facts  which  are  inconsistent  with  the  condi- 
tions imposed.  Knowledge  of  the  facts  raises  a  presumption 
that  the  company  waived  the  condition,  and  upon  principles 
of  honesty  and  fair  dealing,  the  law  holds  it  estopped  to  say 
to  the  contrary  when  such  knowledge  is  shown.  Admitting 
all  the  facts  pleaded  to  be  true,  the  insurance  company  has 
been  guilty  of  no  misconduct  upon  which  an  estoppel  can  be 
predicated.  The  assured  has  chosen  to  stand  upon  the 
policy  as  she  received  it.  With  the  concession  in  her  com* 
plaint  that  she  violated  a  condition  of  the  policy  by  taking 
other  insurance,  without  the  consent  of,  and  without  notice 
to  the  company  or  its  agent,  the  court  could  not  have  done 
otherwise  than  sustain  the  demurrer. 

The  second  paragraph  of  the  complaint  waived  any  right 
or  claim  to  recover  for  the  destruction  of  the  building,  and 
proceeded  only  for  the  loss  of  the  furniture  and  household 
goods  covered  by  the  policy.  To  this  paragraph  the  com- 
pany answered  the  condition  against  obtaining  other  insur- 
ance on  the  property  insured,  or  any  part  thereof,  without 
the  written  consent  of  the  company,  and  alleged  that  since 
the  issuance  of  the  policy  sued  on,  other  valid  insurance  had 
been  so  obtained  upon  the  hotel  building.  The  answer 
further  averred,  that  the  furniture  covered  by  the  policy  was 
contained  and  used  in  the  hotel,  and  that  both  formed  ono 
risk,  and  were  insured  by  the  same  contract  and  upon  one 
and  the  same  consideration.  This  was  hold  to  be  a  suffi- 
cient answer. 

Since  part  of  the  insurance  was  apportioned  to  the  build- 
ing, and  part  to  the  furniture  and  household  goods  therein, 
the  question  presented  is,  whether  it  was  competent  for  the 
plaintiff  to  recover  that  part  apportioned  to  the  furniture 
and  household  goods,  notwithstanding  the  policy  had  been 
voided  as  to  the  building.  On  appellant's  behalf,  the  argu- 
ment is,  that  the  contract  is  divisible,  and  that  it  does  not 
follow  that  because  it  was  voided  as  to  the  building,  it  should 
also  be  voided  in  respect  to  the  furniture. 
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There  is  apparently  some  contrariety  of  opinion  as  to  the 
construction  of  contracts  of  insurance,  and  as  to  the  right  of 
the  assured  to  recover  in  cases  somewhat  anah)^ous  to  that 
under  consideration.  Where  the  contract  is  cntirO,  it  seems 
to  be  conceded  that  a  breach  of  condition  affects  the  entire 
risk,  but  the  authorities  are  not  uniformly  agreed  as  to  what 
constitutes  an  entire  contract,  as  applied  to  policies  of  insur- 
ance. So  far  as  we  are  apprised,  tiie  question  presented  has 
not  been  heretofore  considered  by  this  court. 

Confining  the  decision  to  the  ease  in  iiand,our  eonclusion, 
after  a  careful  examination  of  the  authorities,  is,  that  the 
policy  under  consideration  is  to  be  treated  as  an  entire,  indi- 
visible contract  in  respect  to  the  condition  in  question. 

The  purpose  of  inserting  conditions  against  other  insur- 
ance in  policies  manifestly  is  to  protect  the  company  from 
the  hazard  of  over-insurance,  by  compelling  the  assured  to 
continue  to  be  personally  interested  in  the  preservation  of 
his  property.  The  condition  assumes  that  the  vigilance  of 
the  property-owner  will  be  stimulated,  and  that  he  will  be 
more  watchful  to  guard  against  fire  in  case  his  relation  to 
the  property  is  such  that  its  destruction  by  fire  will  entail  a 
loss  rather  than  a  benefit  upon  him.  Fhenix  Iris.  Co.  v. 
Larnar,  106  Ind.513  (55  Am.  R.  764).  In  order,  therefore, 
to  give  effect  to  the  condition,  according  to  the  intent  and 
purpose  of  the  contract,  it  follows  necessarily  that  where 
the  property  covered  by  one  policy,  although  consisting  of 
separate  items,  appears  to  be  so  situate  as  to  constitute  sub- 
stantially one  risk,  then,  even  though  separate  amounts  of 
insurance  be  apportioned  to  each  separate  item  or  class  of 
property,  if  the  consideration  for  the  contract,  and  the  risk, 
are  both  indivisible,  the  contract  must  be  treated  as  entire, 
nevertheless.  To  such  a  policy  the  principles  governing 
entire  and  indivisible  contracts  are  applicable,  for  the  rea- 
son that  the  matter  which  renders  the  policy  void  as  to 
part  affects  the  risk  of  the  insurer  in  respect  to  the  other 
items  in  the  same  manner  as  it  affects  those  items  in  re- 
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Chenango  Co.  M.  Ins.  Co.,  7  Hill,  122;  Kooniz  v.  Hannibal^ 
etc.,  Lis.  Co.,  42  Mo.  126;  Loehner  v.  Home  if.  F.  Ins.  Oo.^ 
1 7  Mo.  247 ;  Commercial  Ins.  Co.  v.  Spankneble,  52  111.  53 ;. 
Ilartjord  F.  Ins.  Co.  v.  Walsh,  54  111.  164  (5  Am.  R.  115). 

While  we  coucur  in  the  suggestion  that  courts  incline 
toward  such  a  liberal  construction  of  insurance  contracts  in 
lavor  of  the  assured  as,  if  possible,  to  avoid  a  forfeiture,  yet 
where  parties  have,  without  fraud,  mistake  or  surprise,  de- 
liberately entered  into  a  contract,  that  alone  must  be  looked 
to  as  furnishing  the  measure  of  their  respective  rights  and 
obligations.  Phenix  Ins.  Co.  v.  Lamar,  supra.  Courts  can 
not  by  construction  compel  insurance  companies  to  assume 
obligations  which  they  have  fairly  guarded  against,  in  order 
to  protect  themselves  against  imposition,  so  that  their  sol- 
vency may  be  legitimately  preserved,  in  order  to  afford  indem- 
uity  to  policy-holders  who  observe  their  contracts. 

In  the  case  under  consideration  the  risk  on  the  furniture 
was  affected  by  the  same  cause  that  rendei'ed  the  policy  void 
upon  the  building.  It  follows  that  the  policy  was  avoided 
in  tola. 

The  judgment  is  affirmed,  with  ooets. 

FUed  Majr  24, 1887. 


No.  13,270. 

The  State  r.  Bruner. 

Criminal  Law. — Crueity  to  AnimnU—Domfstic  FoW. — Statute  Qmtlrmed. 

A  domestic  fowl  is  an  animal  within  the  meaning  of  the  statute  on  the 
subject  of  cruelty  to  animals. 

Same — AJiduvH.—Chnurship  of  AnimaL^-Imwwteruil  AveniumL'-Deaeriplian. 
—iVooT.— In  an  affidavit  charing  cruelty  to  an  animal,  an  all^^tion 
as  to  the  ownership  of  the  animal  is  unnecessary;  but  where  the  owners 
ship  is  charged,  it  becomes  a  matter  of  description  and  moat  be  proTed 
a3  allo;:ed. 
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Same. — Neceuary  AwrmenU, — Method  of  Torture  and  Effect  JVocEueed — ^Id 
such  an  affidavit,  the  method  of  torture  or  mutilatioD,  as  well  as  the 
efiect  prodaoed,  ought  to  be  stated. 

Sasce. — An  affidavit  which  avers  substantially  that  the  defendant  *'  did 
then  and  there  unlawfully  and  cruelly  torture,  torment  and  needlessly 
mutilate  a  certain  animal,  to  wit,  a  goose,  the  property  of  some  person 
or  persons  to  the  affiant  unknown,  by  then  and  there  unlawfully  tur- 
pentining and  burning  in  a  cruel  and  wanton  manner  the  said  goose,*' 
sufficiently  charges  cruelty  to  an  animal  within  the  meaning  of  the 
statute. 

From  the  Pike  CSrcuit  Court. 

F.  T.  Hord,  Attorney  General,  J.  L.  Brdz,  Prosecuting 
Attorney,  and  E.  Smith,  for  the  State. 
E.  P.  Richardson  and  A.  H.  Taylor,  for  appellee. 

NiBLACK,  J. — This  'Was  a  criminal  prosecution  against 
Edward  Bruner,  the  appellee,  and  one  Balph  Smith,  babed 
upon  an  affidavit  filed  before  a  justice  of  the  peace  of  Pike 
county.  Bruner  was  arrested,  and  upon  a  trial  the  justice 
found  him  guilty  as  charged  and  adjudged  a  fine  against  him. 
Upon  an  appeal  to  the  circuit  court,  the  affidavit  was  quashed 
and  Bruner  was  discharged.  The  substantial  part  of  the 
affidavit  is  as  follows : 

''  Before  me,  John  M.  White,  a  justice  of  the  peace  for  said 
county  "  (meaning  Pike  county),  *^  came  William  Long,  who» 
being  duly  sworn  according  to  law,  deposeth  and  sayeth  that 
on  or  about  the  21st  day  of  November,  in  the  year  1885,  at 
the  county  of  Pike  and  State  of  Indiana,  Ralph  Smith  and 
Edward  Bruner,  late  of  said  county,  did  then  and  there  un- 
lawfully and  cruelly  torture,  torment  and  needlessly  mutilate 
a  certain  animal,  to  wit,  a  goose,  the  property  of  some  per- 
son or  persons  to  the  affiant  unknown,  by  then  and  there 
unlawfully  turpentining  and  burning,  in  a  cruel  and  wanton 
manner,  the  said  goose." 

There  is  a  well  defined  difference  between  the  offence  of 
malicious  or  mischievous  injury  to  property  and  that  of 
cruelty  to  animals.  The  former  constituted  an  indictable 
otknoe  at  common  law,  while  the  latter  did  not.     The  former 
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has  ever  been  recognized  as  an  indictable  offence,  as  a  meaa- 
ure  of  protection  to  the  owner  of  property  liable  to  be  mali- 
ciously or  mischievously  injured.  The  latter  has  in  more 
recent  years  been  made  punishable  as  a  scheme  for  the  pro- 
tection of  animals  without  regard  to  their  ownership.  A 
man  may  be  guilty  of  cruelty  to  his  own  animal,  or  to  an 
animal  without  any  known  owner,  or  which  has,  in  fact,  no 
owner.  When,  however,  the  ownership  of  the  animal  is 
charged,  such  ownership  becomes  a  matter  of  description 
and  must  be  proved  as  alleged. 

The  offence  plainly  intended  to  be  charged  in  this  case  is 
cruelty  to  an  animal,  a  domestic  fowl  being  an  animal  within 
the  meaning  of  the  statute. 

So  much  of  section  2101,  R.  S.  1881,  which  defines  the 
various  offences  denominated  ^^  Cruelty  to  animals,^'  as  is  per- 
tinent to  this  case,  is  as  follows : 

*'  Whoever  overdrives,  overloads,  tortures,  torments,  de- 
prives of  necessary  sustenance,  or  unnecessarily  or  cruelly 
beats,  or  needlessly  mutilates  or  kills  any  animal,  *  *  *  * 
shall  be  fined  not  more  than  two  hundred  dollars  nor  less 
than  five  dollars." 

The  allegation  of  the  affidavit  under  consideration,  that  the 
goose  is  "  the  property  of  some  person  or  persons  to  the  affi- 
ant unknown,'^  is  the  equivalent  of  an  averment  that  the 
goose  was  a  domestic  fowl.  In  charging  the  offence  of  tort- 
uring or  mutilating  an  animal,  the  method  of  torture  or 
mutilation,  as  well  as  the  effect  produced,  ought  to  be  stated. 

The  charge  that  the  torture,  torment  and  mutilation  were 
inflicted  in  this  case,  by  then  and  there  turpentining  and 
burning  the  goose  in  a  cruel  and  wanton  manner,  is  not,  per- 
haps, as  full  and  apt  a  description  of  the  offence  intended  to 
be  charged  as  might  have  been  given,  but  the  fair  inference 
from  it  is  that  the  appellee  and  Smith  put  turpentine  on  the 
goose  and  thereby  caused  it  to  be  burned  in  a  cruel  and  wanton 
manner.     As  thua  construed,  we  see  no  objection  to  the  sub- 
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stantial  sufficiency  of  the  affidavit.  The  motion  to  quash 
the  affidavit  ought,  therefore,  to  have  been  overruled. 

As  to  the  principles  and  precedents  governing  prosecutions 
for  cruelty  to  animals,  see  Bishop  Statutory  Crimes,  from  sec- 
tion 1100  to  section  1122,  both  inclusive,  and  authorities 
cited;  also,  Wharton  Criminal  Law,  section  1082d. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  further  proceedings. 

Filed  Maj  23,  1887. 


No.  13,7«0. 

Carb,  Aubitob,  V.  The  State,  ex  rel.  Stewart. 

QmcE  AND  Officisr,— Bureau  (f  VUd  and  Sanitary  8laH8Hei.—(Xerk. — Ap^ 
pomiment  tf. — Secretary  tf  State. — State  Board  of  Health, — ^The  secretary  of 
state  has  no  authority  to  designate  or  appoint  any  one  for  the  perform- 
ance of  clerical  duties  in  the  Bureau  of  Vital  and  Sanitary  Statistics, 
except  upon  the  requisition  of  the  secretary  of  the  State  Board  of  Health, 
approved  by  the  president  thereof,  and  addressed  to  him. 

Bame. — Removal  of  CUrk. — A  person  legally  appointed  to  perform  clerical 
duties  in  the  Bureau  of  Vital  and  Sanitary  Statistics  holds  his  office  or 
employment  at  the  pleasure  of  the  State  Board  of  Health,  and  the  sec- 
letaiy  of  state  has  no  authority  to  remove  such  clerk. 

From  the  Marion  Superior  Court. 

L.  T.  Mieherier,  Attorney  General,  and  J.  H.  Oillett,  for 
appellant. 

C  Byfidd  and  L.  Howland,  for  appellee. 

HowK,  J. — In  this  case,  appellee's  relatrix,  Florence  M. 
Stewart,  upon  her  verified  complaint  herein,  moved  the  court 
below  for  an  alternative  writ  of  mandate  requiring  appellant, 
Bruce  Garr,  auditor  of  state  of  the  State  of  Indiana,  to  issue 
his  warrant  on  the  state  treasurer,  in  favor  of  such  relatrix, 
for  the  payment  of  $100  for  clerical  duties  by  her  performed 
daring  February  and  March,  1887,  in  the  Bureau  of  Vital 
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«nd  Sanitary  Statistics,  or  show  cause  why  he  should  not 
issue  such  warrant.  Appellant  appeared  voluntarily,  and, 
waiving  the  issue  of  an  alternative  writ  of  mandate,  an- 
swered specially  in  bar  of  the  action.  The  relatrix's  de- 
murrer to  such  answer  was  sustained  by  the  court,  at  special 
term.  To  this  ruling  appellant  excepted  at  the  time,  and, 
declining  to  amend  or  answer  further,  the  court  rendered 
judgment  against  him,  in  favor  of  relatrix,  for  a  peremptory 
writ  of  mandate,  with  costs,  as  demanded  in  her  complaint. 
On  appeal,  this  judgment  was  in  all  things  affirmed  by  the 
general  term;  and  from  the  judgment  of  the  general  term 
this  appeal  is  now  here  prosecuted. 

Error  was  assigned  by  appellant  in  general  term,  and  is 
properly  presented  here,  upon  the  sustaining  of  relatrix's 
demurrer  to  appellant's  answer  herein. 

It  is  necessary,  we  think,  to  a  proper  understanding  of 
this  case  and  of  the  questions  to  be  decided  therein,  that  we 
should  first  give  a  summary  of  the  fiu^ts  stated  by  relatrix 
in  her  verified  complaint.  She  alleged  that  under  and  pur- 
suant to  the  provisions  of  an  act  of  the  General  Assembly 
of  this  State,  entitled  '^An  act  establishing  a  State  Board  of 
Health,  defining  its  purposes,  powers  and  duties :  providing  a 
system  of  registration  and  report  of  vital  and  sanitary  sta- 
tistics in  connection  therewith,  and  prescribing  the  duties  of 
certain  state,  county,  township  and  city  officers  in  relation 
thereto,  and  prescribing  penalties  for  violation  of  certain 
provisions  thereof,"  approved  March  7th,  1881,  which  act 
took  efiect  and  became  a  law  on  the  19th  day  of  September, 
1881,  the  State  Board  of  Health  was  created  and,  on  Novem- 
ber 3d,  1881,  was  fully  organized,  and  then  entered  upon, 
end  had  since  continued  in,  the  discharge  of  its  duties  as 
prescribed  by  law;  that  afterwards,  on  May  9th,  1885,  the 
State  Board  of  Health,  in  the  discharge  of  its  duties,  under 
the  above  entitled  act,  needing  clerks  to  perform  clerical 
duties  in  the  "  Bureau  of  Vital  and  Sanitary  Statistics,''  cre- 
4ited  in  and  by  section  7  of  such  act  (section  4992,  R.  8. 
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1881),  made  its  requisition  upon  the  then  secretary  of  state 
for  two  clerks  to  perform  such  clerical  duties ;  that,  on  the 
day  last  named,  and  upon  such  requisition,  the  then  secre- 
tary of  state  designated  and  provided  the  relatrix  herein  as 
one  of  such  clerks  to  perform  such  clerical  duties  for  the 
State  Board  of  Health ;  that,  in  pursuance  of  such  requisi- 
tion and  of  such  action  thereon  by  the  then  secretary  of  state, 
the  relatrix  on  such  last  named  day  entered  upon  the  per- 
formance of  such  clerical  duties  as  were  required  of  her  by 
the  State  Board  of  Health,  at  the  salary  then  agreed  upon  be- 
tween her  and  such  state  board,  of  |50  per  month ;  and  that 
since  May  9th,  1885,  continuously  until  the  filing  of  her 
complaint  herein,  the  relatrix  had  fully  performed  her  cler- 
ical duties  in  such  ^'  Bureau  of  Vital  and  Sanitary  Statistics,^' 
to  the  entire  satisfaction  and  under  the  orders  and  directions 
of  the  State  Board  of  Health,  and  that,  during  all  of  such  time, 
she  performed  no  work  whatever  in  connection  with  the  du- 
ties of  the  secretary  of  state,  or  under  his  control  or  direc- 
tion, except  as  herein  stated;  that  for  all  such  clerical  work 
so  performed  by  her  the  relatrix  had  been  regularly  paid  at 
the  rate  of  $50  per  month,  upon  vouchers  issued  to  her  by 
the  State  Board  of  Health,  directed  to  the  auditor  of  state, 
who  r^ularly  issued  his  warrants  therefor,  from  time  to 
time,  upon  the  treasurer  of  state,  except  for  the  months  of 
February  and  March,  1887;  and  that  for  clerical  services  so 
performed  by  her,  during  such  two  months,  there  was  due 
her  and  unpaid  the  sum  of  $100. 

And  the  relatrix  further  alleged  that,  on  March  31st,  1887, 
by  order  of  the  Stat«  Board  of  Health,  a  voucher  for  such 
«um  of  $100  for  the  clerical  services  by  her  performed  as 
aforesaid,  during  such  months  of  February  and  March,  1887, 
was  issued  in  her  favor  by  the  secretary  of  such  state  board 
and  approved  by  its  president,  and  directed  to  the  auditor 
of  state,  a  copy  of  which  voucher  was  filed  with  and  made 
part  of  her  complaint ;  that  afterwards,  on  April  1st,  1887, 
the  relatrix  presented  such  voucher  to  appellant,  as  such  an- 
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ditor  of  state,  tfnd  demanded  that  he  issue  to  her  his  war- 
rant upon  the  treasurer  of  state  for  the  payment  of  such 
sum  of  $100;  and  that  appellant,  as  such  auditor,  unlaw- 
fully and  wrongfully  refused  his  warrant  to  her  for  the  pay- 
ment of  such  sum.  And  relatrix  averred  that,  at  the  time 
of  her  presentation  of  such  voucher  to  appellant,  auditor  of 
state,  there  was  sufficient  money  in  the  hands  of  the  treas- 
urer of  state  provided  by  law  for  the  payment  thereof* 
Wherefore,  etc. 

In  his  answer  to  the  complaint  of  appellee's  relatrix,  a{)- 
pcllant,  Bruce  Carr,  auditor  of  state,  alleged  that  on  the  9th 
day  of  May,  1885,  while  William  R.  Myers  was  secretary  of 
state  of  the  State  of  Indiana,  the  State  Board  of  Health  made 
its  written  requisition,  signed  by  its  secretary  and  approved 
by  its  president,  upon  such  secretary  of  state,  of  the  tenor 
following,  to  wit :  "  We  have  the  honor  to  request  that  you 
appoint  two  clerks  for  service  in  this  office,  as  provided  for 
in  section  4992,  R.  S.  1881  ;'^  that  thereupon,  on  the  same 
day,  William  R.  Myers,  as  such  secretary  of  state,  in  res|)onse 
to  such  requisition,  notified  the  secretary  of  the  State  Board 
of  Health,  in  writing,  that  he  appointed  "Prof.  D.  N.  Berg 
and  Miss  Florence  Stewart  for  such  clerkships; ''  that  there- 
upon, and  by  virtue  of  such  appointment.  Miss  Florence  M. 
Stewart,  appellee's  relatrix,  entered  uiK)n  the  discharge  of 
the  duties  of  a  clerk  in  the  "  Bureau  of  Vital  and  Sanitary 
Statistics,''  and  so  continued  as  such  clerk  in  said  bureau, 
under  such  appointment  as  aforesaid  of  such  secretary  of 
state,  until,  to  wit,  February  2d,  1887,  when  Charles  F.  Grif- 
fin, then  and  since  secretary  of  state  for  such  State  of  In- 
diana, as  the  successor  in  office  of  William  R.  Myers  afore- 
said, removed  appellee's  relatrix.  Miss  Florence  M.  Stewart^ 
and  served  on  her  a  written  notice  of  that  date,  signed  by 
him  and  addressed  to  her,  of  the  tenor  following,  to  wit : 

"  I  have  the  honor  to  inform  you  that,  in  accordance  with 
the  powers  and  duties  vested  in  me,  as  secretary  of  state  of 
the  State  of  Indiana,  by  section  4992,  R.  S.  1881, 1  have  this 
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day  appointed  James  D.  Walker  to  succeed  you  as  clerk  of 
the  Bureau  of  Vital  and  Sanitary  Statistics  of  said  State,, 
said  appointment  to  take  effect  on  and  after  February  3d, 
1887 ;  and  that,  on  and  after  that  day,  your  services  will  be- 
no  longer  required  as  such  clerk." 

That,  at  the  same  time,  Charles  F.  Griffin,  as  secretary  of 
state,  made  of  record  the  following  appointment,  signed  by^ 
him  and  sealed  with  the  seal  of  the  State,  to  wit : 

•'  I,  Charles  F.  Griffin,  secretary  of  state  within  and  for  the- 
State  of  Indiana,  do  hereby  constitute  and  appoint  James  D. 
Walker  to  be,  and  perform  the  duties  of,  clerk  of  the  Bureau 
of  Vital  and  Sanitary  Statistics  of  the  State  of  Indiana,  in 
accordance  with  the  provisions  of  section  4992,  B.  S.  1881,. 
of  said  State,  to  succeed  Miss  Florence  Stewart  as  clerk  of 
said  board.  This  appointment  shall  be  and  remain  in  full 
force  and  effect  on  and  aft^r  February  3d,  1887." 

That,  on  the  same  day,  the  secretary  of  state  caused  a  writ- 
ten notice,  signed  by  him,  as  such  secretary,  to  be  served  on 
the  secretary  of  the  State  Board  of  Health,  of  the  following 
tenor,  to  wit : 

*'  I  have  the  honor  to  inform  you  that,  in  accordance  with 
the  opinion  of  the  attorney  general  of  the  State  of  Indiana,, 
this  day  filed  in  my  office,  and  the  powers  and  duties  vested 
in  me  as  secretary  of  state  for  the  State  of  Indiana  by  virtue 
of  section  4992,  R.  S.  1881,  and  in  accordance  with  the  req- 
oisition  issued  by  you,  as  secretary  of  the  said  board,  to  the 
Honorable  William  R.  Myers,  secretary  of  state,  on  the  9th 
day  of  May,  1885,  calling  for  two  clerks  for  service  in  the 
office  of  said  board,  and  to  perform  the  clerical  duties  of  the 
Baieau  of  Vital  and  Sanitary  Statistics  of  said  State,  I  have 
this  day  removed  Miss  Florence  Stewart,  as  such  clerk,  and 
appointed  James  D.  Walker  to  succeed  her  in  the  perform- 
ance of  such  duties;  said  removal  and  appointment  to  take 
effect  on  the  3d  day  of  February,  1887." 

That  on  said  3d  day  of  February,  1887,  and  at  divers  and 
sundry  times  thereafter  until  this  time,  said  James  D.  Walker^ 
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at  the  office  of  the  State  Board  of  Health,  that  being  the  proper 
office  and  place,  offered  his  services,  and  to  perform  his  duties, 
as  clerk  of  the  Bureau  of  Vital  and  Sanitary  Statistics,  under 
such  appointment;  but,  on  each  and  every  such  occasion,  the 
secretary  of  the  State  Board  of  Health  refused  to  recognize 
him  as  such  clerk ;  and  th^t  said  Walker  had  been,  and  still 
^as,  willing  and  ready  to  perform  his  duties  as  such  clerk, 
under  said  appointment.  And  appellant  said,  that  the  rela- 
trix,  Florence  M.  Stewart,  notwithstanding  the  premises  afore- 
said, voluntarily  performed  the  duties  of  a  clerk  in  said  office, 
at  the  direction  of  the  secretary  of  the  State  Board  of  Health, 
from  that  time  on,  and  was,  when  appellant  answered  herein, 
so  performing  such  duties,  in  defiance  of  her  said  removal 
and  without  right  or  authority  so  to  do;  and  that,  for  these 
reasons,  appellant,  auditor  of  state,  did  refuse  to  iasue  a  war- 
rant to  the  relatrix  herein,  on  the  treasurer  of  state,  for  the 
payment  of  her  claim  for  $100,  as  alleged  in  her  verified 
complaint,  and  for  no  other  reason.     Wherefore,  etc. 

Two  questions  are  presented  for  our  decision  by  the  error 
assigned  by  appellant  upon  the  sustaining  by  the  court,  at 
special  term,  of  the  demurrer  of  the  relatrix  to  his  special 
answer  to  her  verified  complaint  herein,  namely :  1st.  Was 
Charles  F.  Griffin,  secretaiy  of  state,  authorized  or  empow- 
ered by  any  law  of  this  State  to  discharge  or  remove  appel- 
lee's relatrix,  Florence  M.  Stewart,  from  the  performance  of 
the  clerical  duties  assigned  to  her  in  the  Bureau  of  Vital  and 
Sanitary  Statistics  ?  2d.  Was  such  secretary  of  state  author- 
ized and  empowered  by  any  law  of  this  State  to  designate  or 
appoint  anyone  for  the  performance  of  clerical  duties  in  such 
bureau,  eoseept  "  upon  the  requisition  of  the  secretary  of  the 
State  Board  of  Health,  approved  by  the  president  thereof," 
addressed  to  such  secretary  of  state?  If  these  two  questions 
must  be  answered  in  the  negative,  as  they  certainly  must,  we 
think,  it  is  clear  that  no  error  was  committed  by  the  court, 
at  special  term,  in  sustaining  the  demurrer  of  relatrix  to  ap- 
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pellant's  answer  herein,  nor  by  the  general  term  in  affirming 
sach  ruling. 

The  State  Board  of  Health  of  this  State,  as  we  have  seen, 
was  organized  on  the  3d  day  of  November,  1881,  under  the 
provisions  of  an  act  of  our  General  Assembly,  approved 
March  7th,  1881,  which  took  effect  and  became  a  law  on  Sep- 
tember 19th,  1881.  That  act  or  law  contains  fifteen  sections, 
and  these  sections,  as  they  appear  in  the  Revised  Statutes  of 
1881,  are  sections  4986  to  5000,  inclusive. 

On  behalf  of  the  appellant,  the  learned  attorney  general 
and  his  associate  counsel,  as  we  understand  their  arguments 
oral  and  written,  rest  his  defence  to  the  suit  of  appellee's  re- 
iatriz  upon  what  they  regard  as  the  proper  construction  of 
section  7  of  such  act  or  law,  being  section  4992,  R.  S.  1881. 
This  section  reads  as  follows : 

"  The  State  Board  of  Health  shall  have  supervision  of  the 
system  of  registration  of  births,  deaths,  and  marriages  as 
herein  provided,  and  they  shall  make  up  such  forms,  and 
shall,  from  time  to  time,  recommend  such  legislation  as  they 
may  deem  necessary  for  the  thorough  registration  and  report 
of  vital  and  sanitary  statistics  throughout  the  State.  The 
secretary  of  the  board  shall  be  superintendent  of  all  such 
registration :  and  the  clerical  duties  and  safe-keeping  of  the 
Bureau  of  Vital  and  Sanitary  Statistics,  thus  created,  shall 
be  provided  for  by  the  secretary  of  state,  upon  requisition  of 
the  secretary  of  the  State  Board  of  Health,  approved  by  the 
president  thereof.'' 

It  is  claimed  on  behalf  of  appellant,  (1)  that  the  clerical  du- 
ties of  the  Bureau  of  Vital  and  Sanitary  Statistics,  which,  un- 
der this  section  of  the  statute,  must  "  be  provided  for  by  the 
secretary  of  state,*'  can  only  be  performed  by  a  clerk ;  (2)  that 
SQch  clerk  is  an  officer,  whose  appointment  must  be  made, 
Qnder  the  statute,  by  the  secretary  of  state ;  (3)  that,  as  the 
duration  of  the  office  of  such  clerk  is  not  provided  for  in  the 
Constitution,  and  is  not  declared  by  law,  under  section  2  of 
article  16  of  our  State  Constitution  (section  224,  R.  S.  1881), 
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'^such  office  shall  be  held  during  the  pleasure  of  the  authority 
making  the  appointment; "  and  (4)  that  the  power  of  removal 
from  an  office  is  a  necessary  incident  of  the  power  to  make 
an  appointment  to  such  office. 

It  is  a  clear  proposition^  which  will  hardly  be  controverted^ 
and,  certainly,  needs.no  argument  to  sustain  it,  that  where  a 
law  contemplates  or  provides  for  the  performance  of  "  clerical 
duties''  in  any  office  or  bureau, and  does  not  in  terms  direct 
the  appointment  or  employment  of  a  clerk  to  perform  such 
duties,  the  law  impliedly  authorizes  the  appointment  or  em- 
ployment of  a  clerk  for  the  discharge  of  such  duties,  and 
would  be  so  construed.  Here,  it  is  declared  in  the  section 
of  the  statute  under  consideration,  that ''  the  clerical  duties 
*  *  *  of  the  Bureau  of  Vital  and  Sanitary  Statistics  *  *  * 
shall  be  provided  for  by  the  secretary  of  state."  Doubtless, 
this  provision  of  the  statute  not  only  authorized  the  secretary 
of  state,  but  made  it  a  part  of  his  official  duty,  to  provide 
for  the  performance  of  "  the  clerical  duties  *  *  *  of  the 
Bureau  of  Vital  and  Sanitary  Statistics,''  by  the  appointment 
or  employment  of  a  suitable  clerk  for  that  purpose,  but  only 
"upon  requisition  of  the  secretary  of  the  State  Board  of 
Health,  approved  by  the  president  thereof." 

Whether  or  not  the  clerk,  so  appointed  or  employed  by 
the  secretary  of  state,  upon  such  requisition  approved  as 
aforesaid,  is  an  officer  within  the  meaning  of  that  word  as 
used  in  the  organic  and  statutory  laws  of  this  State,  is  a 
question  which  might,  perhaps^  admit  of  some  debate,  but 
which  we  do  not  find  it  necessary,  in  the  view  we  take  of 
this  case,  to  consider  or  decide.  For,  whether  such  clerk  be 
an  officer  or  merely  an  employee,  it  is  certain  that,  under  the 
statute,  whoever  performs  "  the  clerical  duties  *  *  *  of  the 
Bureau  of  Vital  and  Sanitary  Statistics,"  he  must  *'  be  pro- 
vided for"  the  discharge  of  such  duties,  and,  therefore,  must 
be  appointed  or  employed,  in  the  sense  of  selecting,  desig- 
nating or  naming  him,  "by  the  secretary  of  state,  upon 
requisition  of  the  secretary  of  the  State  Board  of  Health,  ap- 
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proved  by  the  president  thereof/'  But  after  this  clerk, 
whether  he  be  officer  or  employee,  has  been  selected,  design 
nated  or  named  by  the  secretary  of  state,  he  has  no  further 
connection  with  such  secretary  in  any  way,  is  not  made  sub- 
ordinate to  him,  renders  no  services  in  his  office,  and  is  not 
dependent  upon  him  for  his  salary,  wages  or  compensation. 
After  such  clerk  has  been  named,  appointed  or  employed,  he 
enters  upon  the  discharge  of  "  the  clerical  duties  *  *  *  of 
the  Bureau  of  Vital  and  Sanitary  Statistics,"  of  which  bu- 
reau the  statute  declares  that  the  secretary  of  the  Stat«  Board 
of  Health  "  shall  be  superintendent."  He  must  agree  with 
the  State  Board  of  Health  for  his  salary,  wages  or  compensa- 
tion for  his  services,  to  which  board  alone  he  is  authorized 
by  law  to  look  for  such  compensation.  He  is  subordinate  to 
the  State  Board  of  Health,  and  its  secretary  and  superintend- 
ent, and  in  the  performance  of  the  clerical  duties  of  the 
Bureau  of  Vital  and  Sanitary  Statistics,  he  must  obey  and 
comply  with  the  orders  and  directions  of  such  state  board  and 
the  superintendent  of  such  bureau.  It  must  be  held,  we 
think,  that  such  clerk,  whether  officer  or  employee,  holds  his 
office,  place  or  employment  at  the  pleasure  of  the  State  Board 
of  Health,  and  that  it  was  not  within  the  power  of  the  sec- 
retary of  state  to  remove  such  clerk  from  such  office  or 
employment. 

Of  course,  we  recognize  the  general  rule  that  the  power 
of  removal  from  an  office  is  a  necessary  incident  of  the  power 
of  appointment  to  fill  such  office.  It  will  be  seen,  however, 
from  the  section  of  the  statute  above  quoted,  under  which 
appellant  claimed,  in  his  answer  herein,  that  the  secretary  of 
state  acted  in  his  attempted  removal  of  the  relatrix,  Flor- 
ence M.  Stewart,  from  her  office  or  employment  as  clerk  of 
the  Barean  of  Vital  and  Sanitary  Statistics,  that  the  power 
of  appointment  to  such  office  or  employment  is  not  given  to 
the  secretary  of  state  absolutely  and  alone,  and  that  such 
power  of  appointment  can  not  be  exercised  by  such  secre- 
tary of  state,  excqd  "  upon  requisition  of  the  secretary  of 
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the  State  Board  of  Healthy  approved  by  the  president  thereof/^ 
It  is  clear,  we  think^  that,  without  sach  requisition,  the  sec- 
retary of  state  would  have  no  power  whatever,  under  such 
section  of  the  statute,  to  provide  for  the  performance  of 
"  the  clerical  duties  *  *  *  of  the  Bureau  of  Vital  and  San- 
itary Statistics,"  either  by  the  appointment  or  employment 
of  a  clerk,  or  in  any  other  manner.  Where,  therefore,  as 
here,  the  power  of  appointment  to  an  office  by  one  person 
or  officer  is  made  to  depend  upon  some  precedent  or.  concur* 
rent  action  of  other  p^sons  or  officers,  it  can  not  be  said,  as 
it  seems  to  us,  that  the  power  of  removal  from  the  office  is 
a  necessary  incident  of  such  power  of  appointment. 

We  are  of  opinion,  therefore,  that  the  attempted  removal, 
by  the  secretary  of  state,  of  appellee's  relatrix,  Florence  M. 
Stewart,  from  the  performance  of  "  the  clerical  duties  *  *  * 
of  the  Bureau  of  Vital  and  Sanitary  Statistics,"  was  not 
authorized  by  any  law  of  this  State,  and  was,  therefore,  void 
and  of  no  effect. 

The  second  question  for  decision  in  this  case,  hereinbefore 
stated,  may  be  re-stated  as  follows :  Under  the  provisions  of 
section  4992,  supra,  above  quoted,  was  the  secretary  of  state 
authorized  and  empowered  to  designate,  name  or  appoint  any 
person  for  the  performance  of  *'  the  clerical  duties  *  *  *  * 
of  the  Bureau  of  Vital  and  Sanitary  Statistics,"  except  "  upon 
requisition  of  the  secretary  of  the  State  Board  of  Health,  ap- 
proved by  the  president  thereof?  "  That  this  question,  as 
here  stated,  will  admit  only  of  an  answer  in  the  negative,  is 
too  plain,  we  think,  for  argument ;  indeed,  this  much  is 
virtually  admitted  by  the  effort  of  the  secretary  of  state,  as 
shown  in  appellant's  answer  herein,  to  base  his  appointment 
of  James  D.  Walker,  to  perform  the  clerical  duties  of  the 
Bureau  of  Vital  and  Sanitary  Statistics,  upon  an  old  requi- 
sition of  the  secretary  of  the  State  Board  of  Health,  approved 
by  its  president,  issued  more  than  two  years  ago,  and  addressed 
to  Honorable  William  R.  Myers,  then  secretary  of  state.    It 
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was  shown,  however,  by  the  matters  and  things  set  forth  in 
appellant's  answer  herein,  that  this  old  requisition  had  long 
since  performed  its  office,  and  was/une^t^  officio.  The  answer 
of  appellant  further  showed  that,  by  this  old  requisition,  two 
clerks  were  then  required  for  service  in  the  office  of  the  State 
Board  of  Health,  and  that  the  then  secretary  of  state  had  then 
supplied  and  filled  such  requisition  by  the  appointment  of 
two  clerks  for  such  service,  of  whom  appellee's  relatrix  herein 
was  one. 

It  was  not  alleged  in  appellant's  answer,  that  additional 
clerical  aid  was  necessary  to  perform  the  clerical  duties  of 
the  Bureau  of  Vital  and  Sanitary  Statistics,  or  that  the  two 
clerks  so  appointed,  on  such  old  requisition,  were  not  capable 
and  satisfactory  to  the  State  Board  of  Health  ;  on  the  contrary, 
it  was  alleged  by  appellee's  relatrix,  Florence  M.  Stewart,  in 
her  veri^ed  complaint  herein,  and  as  it  was  not  controverted 
by  appellant,  in  his  answer  herein,  it  was  by  him  admitted, 
that  since  May  9th,  1885,  continuously  until  the  filing  of  her 
complaint  in  this  cause,  she  had  fully  performed  her  clerical 
duties  in  the  "  Bureau  of  Vital  and  Sanitary  Statistics  "  to 
the  entire  satisfaction,  and  under  the  orders  and  direction,  of 
the  State  Board  of  Health. 

In  ooDclusion,  we  are  of  opinion  that  the  secretary  of  state 
is  not  authorized,  except  ^^  upon  requisition  of  the  secretary 
of  the  State  Board  of  Health,  approved  by  the  president 
thereof,"  to  name  or  appoint  any  person  to  perform  the 
clerical  duties  of  the  Bureau  of  Vital  and  Sanitary  Statistics ; 
and  that  the  old  requisition  issued  two  years  since  to  William 
R.  Myers,  then  secretary  of  state,  and  filled  by  him  at  the 
time,  afforded  no  authority  whatever  to  the  present  secretary 
of  state  to  name  or  appoint  James  D.  Walker  to  perform 
such  clerical  duties. 

The  court  at  special  term  committed  no  error  in  sustaining 
the  demurrer  of  appellee's  relatrix  to  appellant's  answer 
herein,  nor  did  the  general  term  err  in  affirming  such  ruling 
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of  the  court  at  special  term,  and  the  judgment  rendered 
thereon. 

The  judgment  is  affirmed,  with  costs.' 

Filed  May  23,  1887. 
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BOBINSON  t?.  RiPPEY  ET  AL. 

43TATUTB.— JBepeaZ  hy  Implleaii(m.—Qrarel  Road  Acts,— Separate  %$lema  pf 
iVocttfurc—The  gravel  road  law  of  March  3, 1877,  was  not  repealed  by 
the  act  of  April  8, 1885,  on  the  same  subject;  but  an  intention  beings 
manifested  to  not  repeal  the  former  act,  two  systems  for  the  construc- 
tion of  gravel  roads  and  the  making  and  collection  of  assessments  are 
created.     DeiKnet  ▼.  Simpson^  72  Ind.  435,  distinguished- 

Same — Similarity  of  Proviaions  of  Ttco  Sta4uie9. — Inconvenience. — If  an  inten- 
tion to  construct  two  systems  for  the  government  of  the  same  subject  is 
manifested,  the  similarity  in  the  provisions  of  the  two  statutes,  and 
the  inconvenience  worked  thereby,  are  not  sufficient  to  constitute  a 
repeal  of  the  earlier  one  by  implication. 

Same. — Later  Aet  Ootering  Same  Subject- Matter. —  When  Former  Act  noi 
Repealed, — The  rule  that  where  a  later  act  covers  the  whole  subject- 
matter  of  a  former  one,  and  contains  irreconcilable  provisions,  a  repeal 
will  be  implied,  fails  where  an  intention  not  to  repeal  is  manifested 
and  where  both  acts  may  stand. 

Same. — Incompletenev  of  Aet, — Qnu/ruetian. — It  is  not  a  sufficient  objection 
to  an  act  that  it  is  not  in  itself  complete  in  every  part,  for  in  interpret- 
ing and  enforcing  n  statute  it  is  not  to  be  considered  alone,  but  as  part 
of  a  system  of  law. 

Gravel  Bo  ad,— Petition. — Signers  to. — Jwitdietion. — iVacf  we.— Where  the 
petition  for  the  construction  of  a  gravel  road  on  its  face  does  not  dis- 
close ihe  absence  of  jurisdictional  facts,  and  no  objection  is  made  to  it 
before  the  board  of  commissioners,  an  objection  that  it  is  not  signed  by 
the  requisite  number  of  freeholders  is  not  maintainable  on  appeal. 

Bams.— Jurtw/tWum  nol  (hutted  by  May.— After  jurisdiction  has  been  once 
acquired  by  the  county  commissioners,  it  is  not  ousted  by  mere  delay* 
in  taking  action  in  the  case. 

SxuE.—Ifotiee.—Appeairanee. — Where  a  party  appears  without  making  axa 
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objeclion  to  the  sufficiency  of  the  notice,  he  can  not  make  snch  objec- 
tion on  appeal. 

From  the  Clinton  Circuit  Court. 

2^.  JF.  Davidson,  F.  M.  Dice  and  J.  N,  Sima,  for  appellant. 
^S:  O.  Bayless,  W.  H.  Bu8selly  J.  V.  Kent  and  J.  W.  Met- 
Titty  for  appellees. 

Elliott,  J, — The  controlling  question  in  this  case  is 
whether  the  gravel  road  law  of  March  3d,  1877,  was  repealed 
ty  the  act  of  April  8th,  1885.  The  latter  act  does  notcon- 
"tain  any  repealing  clause,  but  on  the  contrary,  expressly  as- 
serts an  intention  not  to  repeal  any  former  law,  for  in  section 
20  it  IS  written :  "  This  act  is  not  intended  to  repeal  any  law 
BOW  in  force  for  the  construction  of  gravel  or  macadamized 
roads.''     Acts  of  1885,  162. 

There  are  very  material  differences  in  the  provisions  of  the 
Iwo  acts  ;  in  many  respects  they  are  inconsistent,  while  in 
others  they  are  substantially  the  same.  Each  act  taken  in 
Itself  constitutes  a  complete  scheme  or  system  for  the  con- 
struction of  gravel  roads,  and  for  the  method  of  procedure 
in  making  and  collecting  assessments. 

The  question  presented  is  a  very  perplexing  one,  but,  after 
the  most  careful  study  we  have  been  able  to  give  it,  we  have 
leached  the  conclusion  that  it  was  the  intention  of  the  Leg- 
islature to  create  two  systems,  and  not  to  repeal  the  former 
law. 

The  fact  that  botb  of  the  statutes  are  directed  to  the  attain- 
ment of  the  same  end  does  not  warrant  the  conclusion  that 
'the  later  repeals  the  former.     Statutes  constructing  two  sya^ 
*ems  for  the  go  vera  ment  of  the  same  subject  may  both  stan^^ 
&a&  V.  Ha/e^  4    How.   37 ;   Wood  v.  VniUd  Staies,  16  Pet^ 
342,363;  Datness   v.  ^Fairhaim,  3  How.  636;  Rawdebau^f^ 
V.  Shelley,  6  O.  S.  307. 

Mr.  Bishop  thus  states  the  rule:    *'  Two  or  more  separate 

kw8  may  establish  the  same  right,  or  provide  redress  for  tV^^ 

Vol.  111.-      " 
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same  wroDg.  And  the  person  seeking  to  enforce  the  right  or 
avenge  the  wrong  may  proceed  on  the  law  he  chooses.'^ 
Bishop  Written  Laws,  section  163d. 

In  the  legislation  upon  the  subject  of  drainage  we  have 
an  example  of  the  creation  of  two  distinct  schemes  for  the 
attainment  of  the  same  end^  and  these  statutes  have  been 
sustained  and  enforced.  lApea  v.  Handy  104  Ind.  503 ;  Sham 
V.  StaiCy  etc.y  97  Ind.  23;  Buchanan  v.  Rader,  97  Ind.  605  ; 
Orist  V.  Statey  ex  re/.,  97  Ind.  389 ;  Meranda  v.  Spurliuy. 
100  Ind.  380.  There  is,  therefore,  no  intrinsic  diflBculty  in 
maintaining  the  theory  that  two  systems  were  created  by  the 
Legislature,  and  the  fact  that  the  statutes  relate  to  the  same 
subject,  and  seek  the  same  end,  does  not  necessarily  require 
it  to  be  held  that  the  later  supersedes  the  earlier. 

It  does  not  follow  that  because  two  statutes  contain  simi- 
lar provisions  the  earlier  is  abrogated,  for,  if  the  intention  to 
construct  two  systems  is  manifested,  the  similarity  in  th<? 
provisions  of  the  two  statutes  will  not  supply  a  valid  reason 
for  declaring  the  earlier  to  be  repealed  by  implication.  The 
principle  which  controls  this  phase  of  the  question  was  de- 
cided in  Powers  v.  Shepard,  48  N.  Y.  540,  for,  as  the  re- 
porter's head-note  states,  it  was  there  held  that  "  The  re-en- 
actment of  certain  of  the  sections  of  one  act,  in  a  subsequent 
one  providing  for  a  different  scheme,  is  not  a  repeal  by  im- 
plication of  those  sections  in  the  first  act."  Our  own  cases 
give  a  substantial  recognition  to  this  doctrine.  Cheezem  v. 
Staie,  2  Ind.  149 ;  Marlindale  v.  Mariindahy  10  Ind.  566  ; 
Cordell  v.  Statey  22  Ind.  1 ;  Gorley  v.  Sewell,  77  Ind.  316 
(319). 

It  may,  perhaps,  be  true  that  confusion  will  result  from 
framing  two  systems  for  the  government  of  one  subject,  and 
that  it  is  an  unwise  exercise  of  power ;  but  the  wisdom  or 
expediency  of  a  statute  is  a  question  for  the  Legislature,  and 
not  for  the  court.  Eaatman  v.  Statey  109  Ind.  278.  The 
courts  can  do  no  more  than  determine  the  validity  of  the 
statute,  and,  having  adjudged  it  valid,  ascertain  and  enforce- 


MAY  TERM,  1887.  115 

Bobinson  r.  Bippey  el  oL 

the  legislative  intention ;  they  can  not^  as  Judge  Cooley  says^ 
ran  a  race  of  expediency  with  the  Legislature.  Nor  will 
mere  inconvenience,  worked  by  the  similarity  of  two  statutes^ 
justify  the  courts  in  declaring  that  the  earlier  is  impliedly 
repealed  by  the  later.  Waldo  v.  Bell,  13  La.  Ann.  329 ; 
Mitchell  v.  Duncan^  7  Pla.  13 ;  Raudebaugh  v.  Shelley ,  supra  ; 
State  V.  Berry,  12  Iowa,  58 ;  Wilson  v.  Shorick,  21  Iowa,  332. 

The  addition  to  an  existing  system  does  not  necessarily 
imply  its  abrogation.  In  discussing  this  subject  the  Supreme 
Court  of  the  United  States  said  :  "  It  is  true  that  exercise 
of  appellate  jurisdiction,  under  the  act  of  1789,  was  less  con- 
venient than  under  the  act  of  1867,  but  the  provision  of  a 
Dew  and  more  convenient  mode  of  its  exercise  does  not  neces- 
sarily take  away  the  old ;  and  that  this  effect  was  not  intended 
is  indicated  by  the  fact  that  the  authority  conferred  by  the 
uew  act  is  expressly  declared  to  be  Mn  addition'  to  the 
authority  conferred  by  the  former  acts.  Addition  is  not  sub- 
stitution."    ExparU  Yerger,  8  Wall.  85  (105). 

In  the  case  before  us,  the  Legislature  declares  that  the 
former  act  is  not  repealed,  and,  in  the  face  of  that  declaration, 
we  can  no  more  say,  than  could  the  court  in  the  case  from 
which  we  have  quoted  say  of  the  statute  then  under  dis- 
cussion^  that  the  later  act  is  a  substitute  for  the  earlier. 

Repeals  by  implication  are  not  favored.  On  this  subject 
the  Supreme  Court  of  the  United  States  said :  "  They  are 
seldom  admitted  except  on  the  ground  of  repugnancy ;  and 
never,  we  think,  when  the  former  can  stand  together  with 
the  new  act.'*     Ex  parte  Yerger,  supra. 

If  the  act  of  1885  was  silent  as  to  the  legislative  intent, 
there  would  even  then  be  some  doubt,  under  the  familiar 
doctrine  stated  in  the  case  referred  to,  whether  it  would  not 
be  the  duty  of  the  courts  to  adjudge  that  the  former  statute 
was  not  repesJied;  but,  however  this  may  be,  in  the  statute 
before  us  there  is  a  broad  and  express  assertion  that  it  was 
not  the  intention  to  repeal  any  former  laws,  and  we  can  not 
regard  that  assertion  as  ineffective  and  meaningless.     We 
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mu8t  adjudge  that  two  systems  were  created,  and,  as  was 
done  in  the  case  cited^  hold  that  the  two  statutes  may  stand 
together. 

In  Tyson  v.  PosOeiktoaite,  13  111.  727,  it  was  held  that  a 
statute  is  not  repealed  by  implication  where  the  Legislature 
had  no  intention  to  repeal  it^  and  this  statement  of  the  law 
was  approved  in  Blain  v.  Bailey,  25  Ind.  165.  In  this  in- 
stance the  legislative  declaration  of  intention  is  as  strong 
and  plain  as  words  could  make  it,  and  the  courts  have  no 
right  to  disregard  the  intention  so  plainly  and  strongly 
stated,  but  they  must,  if  there  is  any  way  of  doing  so,  give 
effect  to  that  intention,  and  the  way  in  which  it  can  be  done 
is  to  hold,  as  we  do  hold,  that  two  systems  were  created  by 
the  two  statutes.  If  the  Legislature  should,  by  plain  and 
imperative  words  in  a  later  act,  repeal  an  earlier  one,  it  may 
be  that  a  declaration  of  an  intention  not  to  repeal  would  be 
fruitless  in  the  event  that  there  was  no  possible  way  of  main- 
taining both  of  the  statutes.  Bishop  Written  Laws,  sec- 
tion 41.  But  there  is  here  a  legal  way — a  way  both  possible 
and  practicable,  and  neither  unusual  nor  unreasonable — in 
'  which  the  two  statutes  may  be  upheld,  and  that  is,  by  ad- 
judging that  two  different  systems  were  created.  The  case 
of  Deisner  v.  Simpson,  72  Ind.  435,  is  to  be  discriminated 
from  the  present,  for  the  reason  that,  in  that  case,  there  was 
no  possible  way  in  which  to  give  effect  to  the  formal  declara- 
tion of  intention ;  while  here  the  way  is  open,  because  it  can 
be  adjudged,  both  on  principle  and  authority,  that  the  Leg- 
islature has  power  to  create  two  systems,  and  that  it  has  done 
so.  In  this  case  there  are  two  distinct  systems,  each  com- 
plete in  all  its  parts  and  capable  of  practical  enforcement ; 
for  the  frame  of  the  petition,  the  parties,  and  the  character 
of  the  notice,  will  inform  the  court  of  the  method  of  pro- 
cedure adopted,  and  apprise  it  of  the  statute  under  which  the 
petitioners  have  elected  to  proceed.  Possibly,  as  we  have 
already  suggested,  confusion  and  evil  may  result,  although 
this  is  by  no  means  a  necessary  consequence ;  but  iC  it  were. 
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the  fault  is  that  of  the  law-makers^  and  the  remedy  is  in 
their  hands. 

We  are  not  unmindful  of  the  general  rule  that  where  an 
act  covers  the  whole  subject-matter  of  the  older  law  and 
contains  provisions  that  can  not  be  reconciled  with  it,  a  re- 
peal will  be  implied;  but,  while  keeping  in  mind  the  rule,  we 
most  also  keep  in  mind  the  principle  on  which  it  rests,  which 
is,  that  the  enactment  of  the  new  statute  covering  the  whole 
subject  is  an  expression  of  an  intention  to  repeal  the  old 
law.      It  is  obvious  that  this  reason  fails  where,  as  here, 
there  is  a  positive  and  unequivocal  a&sertion  that  there  is  no 
intention  to  repeal  the  older  statute,  and  where  the  reason 
of  the  rule  fails  the  rule  fails.     In  the  face  of  the  express 
and  unequivocal  assertion  that  it  is  not  the  intention  to  re- 
peal any  former  law,  no  intention  can  be  implied  from  the 
fact  that  the  new  statute  covers  the  whole  subject.     It  is 
difficult  to  conceive  any  logical  ground  upon  which  an  ini- 
ph'ed  intention  can  be  made  to  rule  and  override  an  expressed 
one,  and,  certainly,  that  result  can  not  be  permitted  where  it 
can,  without  violating  any  legal  principle  or  introducing  any 
novel  doctrine,  be  adjudged  that  the  purpose  of  the  new 
statute  was  to  create  a  new  system.     In  this  case  we  can  not 
declare  that  the  act  of  ]  886  repeals  the  former  law  without 
utterly  disregarding  the  positive  words  of  the  statute  and 
Ignoring  the  familiar  rule  that  repeals  by  implication  are  not 
favored,  and  that  where   both  statutes  may  stand  neither 
shall  fail. 

We  can  not  concur  in  the  view  of  appellant's  counsel,  that 
the  act  of  1885  is  not  complete.  It  is  probably  true  that, 
detached  from  all  other  laws,  written  and  unwritten,  it  is 
incomplete  in  the  sense  that  it  can  not  be  practically  admin- 
istered, but  it  is  not  to  be  so  detached  ;  on  the  contrary,  it 
is  to  be  taken  as  part  of  one  great  and  uniform  system  of 
law,  and  not  as  an  isolated  act,  independent  of  all  others. 
Humphries  v.  Davis,  100  Ind.  274  (284)  (50  Am.  R.  788) ; 
&aU  V.  JSoswelly  104  Ind.  541  (545)  ;  RoherUmx  v.  Sate,  ex 
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rel,  109  Ind.  79  (87) ;  Luiz  y.  City  of  Orawfordsville,  109 
Ind.  466  (468). 

No  statute  stands  entirely  alone,  for^  in  interpreting  and 
enforcing  it,  aid  is  obtained  from  the  rales  of  the  common 
law  as  well  as  from  other  statutes. 

Mr.  Bishop  says :  "  Every  statute,  as  just  said,  combines 
and  operates  with  the  entire  law  whereof  it  becomes  a  part.'' 
Bishop  Written  Laws,  section  7. 

It  is  universally  true  that  every  statute  in  some  degree  in- 
terfuses with  the  great  body  of  the  law  of  which  it  forms  a 
part,  for,  if  this  were  not  so,  the  law  would  be  not  merely  a 
mass  ''of  codeless  precedents,''  but  a  mass  of  disjointed 
fragments.  Elaborate  as  our  code  of  civil  procedure  is,  and 
<»reful  as  were  the  efforts  to  make  it  cover  the  whole  field  of 
pleading  and  practice,  resort,  nevertheless,  is  often  made  to 
the  common  law  in  order  to  give  it  just  effect.  It  is  upon 
the  great  principle  we  have  stated  that  it  has  been  frequently 
held  that  in  what  are  termed  special  proceedings  aid  is  to  be 
secured  from  the  civil  code.  Evans  v.  EvanSy  105  Ind.  204 ; 
Bass  V.  Elliotty  105  Ind.  517;  Burkett  v.  Holjnan,  104  Ind. 
« ;  Burkett  v.  Bowen,  104  Ind.  184  ;  Powell  v.  Powell,  104 
Ind.  18;  Robertson  v.  State,  ex  reL,  supra. 

It  is  hardly  too  much  to  say,  that  no  statute  which  applies 
to  a  general  subject,  and  is  to  be  enforced  by  judicial  pro- 
ceedings, is  to  be  considered  apart  from  all  other  laws,  for, 
surely,  no  one  statute  of  the  character  indicated  can  be  rea- 
sonably deemed  the  sole  repository  of  the  law  upon  a  general 
subject,  governing  all  its  phases  and  incidents.  It  would  be 
unreasonable  to  presume  that  the  Legislature  meant  to  em- 
body the  law  on  such  a  subject  in  a  single  statute.  It  is, 
therefore,  not  a  sufficient  objection  to  the  act  of  1885  that  it 
is  not  in  itself  complete  and  perfect  in  every  part.  An  ex- 
amination of  the  act  will,  however,  disclose  that  it  is  far 
more  full  in  detail  and  much  more  specific  in  its  provisions 
than  most  statutes. 

A  repeal  of  the  act  of  1877  would  lead  to  very  disastirous 
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<x)nseqaences,  for  it  would  sweep  aveay  assessments  made 
under  it^-and  leave  many  counties  with  heavy  burdens,  and 
suffer  those  who  have  reaped  special  benefits  to  escape  pay- 
ment of  the  tax  imposed  upon  them  in  consideration  of  those 
benefits.  This  would  result  because  of  the  settled  rule  that 
the  repeal  of  a  statute  authorizing  the  levying  of  taxes  or 
assessments  destroys  the  lien  of  such  taxes  and  assessments, 
unless  there  is  a  saving  clause  in  the  repealing  statute ;  and 
in  the  statute  now  under  immediate  discussion  th^re  is  no 
saving  clause.  Marion,  etc.,  O.  R.  Go.  v.  Sleeth,  53  Ind.  36 ; 
Webb  V.  Brandywine,  etc.,  T.  P.  Co.,  55  Ind.  441 ;  Gorley  v. 
Sewellj  supra.  We  do  not  believe  the  Legislature  intended 
to  sweep  away  all  former  uncollected  assessments,  and,  for 
that  reason,  among  others,  declared  that  the  former  law  was 
not  repealed. 

We  have  not  examined  the  question  presented  by  the  ap- 
pellee's contention  that  the  act  of  1885  is  unconstitutional, 
for  the  case  may  be  disposed  of  without  decrding  that  ques- 
tion. We  do  not,  therefore,  decide  anything  upon  that  ques- 
tion, but  concede,  without  deciding,  that  the  act  of  1885  is 
constitutional  and  valid. 

It  is  contended  by  appellant's  counsel  that  the  board  of 
commissioners  had  no  jurisdiction  of  the  subject-matter,  for 
the  reason  that  the  petition  was  not  signed  by  the  requisite 
number  of  freeholders.  But  we  think  that  there  was  such  a 
petition  as  invoked  the  jurisdiction  of  the  board,  and  that, 
although  it  may  have  been  defective,  still  the  proceedings 
are  not  void.  The  petition  on  its  face  does  not  reveal  the 
absence  of  jurisdictional  facts,  and  no  objection  was  made  to 
it  before  the  board,  so  that  we  think  the  point  now  made  is 
not  maintainable.  Stoddard  v.  Johnson,  75  Ind.  20;  Cbo/- 
man  v.  Fleming,  82  Ind.  117;  Rutherford  v.  Davis,  95  Ind. 
245;  Farsythe  v.  Kreuler,  100  Ind.  27;  Pickering  v.  State, 
etc,,  106  Ind.  228,  and  cases  cited  p.  231 ;  Loioe  v.  Ryan,  94 
Ind.  450;  Bradley  v.  City  of  Frankfort,  99  Ind.  421. 

It  is  claimed  that  the  proceedings  are  invalid  because  no 
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bond  was  filed  with  the  board  as  required  by  the  act  of 
1877 ;  but  we  find  a  bond  in  the  transcript  sent  up  from  the 
commissioners'  court,  and^  as  that  court  assumed  jurisdiction, 
the  fair  presumption  is  that  the  bond  was  properly  filed.  If, 
however,  we  were  wrong  in  this,  still  the  appellant  is  in  no- 
situation  to  here  urge  the  point,  for  he  made  no  objection 
before  the  commissioners,  although  he  was  in  court.  It  is 
held  in  some  of  the  cases  referred  to,  and  in  many  others, 
that  a  party  must  make  objections  in  the  commissioners'^ 
court  in  order  to  avail  himself  of  them  on  appeal.  Green  v. 
EllioU,  86  Ind.  53;  McKee  v.  Qould^  108  Ind.  107;  Osborrt 
V.  SiUtoUj  108  Ind.  443,  and  cases  cited. 

The  delay  of  the  commissioners  in  taking  action  in  the 
case  did  not  oust  their  jurisdiction.  As  jurisdiction  was  once 
acquired,  it  remained  until  the  final  disposition  of  the  case, 
although  there  may  have  been  intervening  errors  or  irregu- 
larities. Black  V.  Thomson^  107  Ind.  162;  McMullen  v. 
/Sfa^,  ex  rel.y  105  Ind.  334;  Hobba  v.  Board,  etc.,  103  Ind. 
575. 

The  notice  of  the  meeting  of  viewers  was  such  as  gave 
the  appellant  opportunity  to  be  heard,  and  he,  therefore,  had 
his  day  in  court;  but  if  it  were  true  that  the  notice  was  not 
sufficient,  still,  as  he  appeared,  and,  although  other  objections 
were  urged,  made  no  such  objection  as  that  here  insisted  on, 
he  can  not  successfully  make  it  now.  JJpdegrqff  v.  Palmer, 
107  Ind.  181,  and  cases  cited. 

Judgment  affirmed. 

Filed  May  23, 1887. 
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Holland,  Guardian,  v.  Taylor  et  al. 

LiTB  Insurakce. — Mutual  Benefit  Asuodalions, — Memben  Take  Notice  of  By- 
Lowe, — Cerlifioate, — Omtroe^— Mutual  benefit  associations  are  in  the 
nature  of  mutaal  insurance  companiesi  and  persons  who  become  mem- 
bers thereof  are  bound  to  take  notice  of  the  by-laws,  the  latter  becom- 
ing a  part  of  the  contract  the  same  as  if  written  in  the  certificate. 

Same. — Change  (^  Ben^ieiary, — Proviaian  ofBy-Latos. — The  beneficiary  in  a 
certificate  issued  by  a  mutual  benefit  association,  providing  for  a  change 
of  beneficiary,  does  not,  during  the  life  of  the  assured,  have  an  inde- 
feasible right  in  the  contract  or  fund  to  be  paid  thereunder ;  but  such 
beneficiary  has  an  interest  which  can  only  be  defeated  by  a  change 
effected  in  the  manner  provided  by  the  by-laws. 

Same. — AUempted  Change  of  Beneficiary  hy  WilL — Ouardian,^Eueutor8. — Con- 
trol of  Fund. — Where  the  by-laws  of  a  mutual  benefit  association,  not  a 
domestic  corporation,  provide  for  the  payment  of  a  sum  of  money  to  the 
dependents  of  a  member,  and  fix  definitely  the  manner  of  changing  the 
beneficiary,  upon  the  death  of  the  assured,  without  making  a  change  in 
the  manner  specified,  the  beneficiary  named  in  the  certificate  becomes 
the  absolute  owner  of  the  fund,  unafifected  by  a  will  attempting  to  make 
a  different  disposition  thereof,  and,  if  the  beneficiary  is  a  minor  under 
guardianship,  the  guardian  is  entitled  to  the  possession  and  control  of 
the  money  as  against  the  assured's  executors. 

From  the  Marion  Circuit  Court. 

CZ  Byfidd  and  Z.  Howland,  for  appellant. 
K  Carter,  for  appellees. 

ZoLLARS^  C.  J. — On  the  25th  day  of  August,  1884,  the 
Royal  Arcanum,  whose  principal  office  and  Supreme  Coun- 
cil are  in  Boston,  issued  to  Charles  D.  Taylor,  of  Indianapo- 
lis, a  certificate  in  these  words : 

"  Royal  Arcantjm  Benefit  Certificate. 

**  This  certificate  is  issued  to  Charles  D.  Taylor,  a  member 
of  Hoosier  Council  No.  394,  Royal  Arcanum,  located  at  In- 
dianapolis, Ind.,  upon  evidence  received  from  said  council  that 
he  is  a  contributor  to  the  widows  and  orphans'  benefit  fund  of 
this  order,  and  upon  condition  that  the  statements  made  by 
him  in  his  application  for  membership  in  said  council,  and 
the  statements  certified  by  him  to  the  medical  examiner^ 
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both  of  which  are  filed  in  the  Supreme  Secretary's  office,  be 
made  a  part  of  the  contract;  and  upon  condition  that  the 
said  member  complies  in  the  future  with  the  laws,  rules  and 
regulations  now  governing  said  council  and  fund,  or  that 
may  hereafter  be  enacted  by  the  Supreme  Council  to  govern 
said  council  and  fund.  The  conditions  being  complied  with, 
the  Supreme  Council  of  the  Royal  Arcanum  hereby  prom- 
ises and  binds  itself  to  pay,  out  of  its  widows  and  orphans' 
benefit  fund,  to  Samuel  Taylor  and  Martin  Y.  McGilliard 
(executors),  for  the  benefit  of  Anna  Laura  Taylor  (daugh- 
ter), a  sum  not  exceeding  three  thousand  dollars,  in  accord- 
ance with  and  under  the  provisions  of  the  laws  governing 
the  said  fund,  upon  satisfactory  evidence  of  the  death  of 
said  member,  and  upon  the  surrender  of  this  certificate :  Pro- 
vided, that  the  said  member  is  in  good  standing  in  this  order 
at  the  time  of  his  death ;  and  provided,  also,  that  this  certifi- 
cate shall  not  have  been  surrendered  by  said  member  and 
another  certificate  issued  at  his  request,  in  accordance  with 
the  laws  of  this  order. 

'^  In  witness  whereof,  the  Supreme  Council  of  the  Royal 
Arcanum  has  hereunto  affixed  its  seal,  and  caused  this  certif- 
icate to  be  signed  by  its  Supreme  Regent,  and  attested  and 
recorded  by  its  Supreme  Secretary,  at  Boston,  Massachusetts^ 
this  25th  day  of  August,  1884. 

'^  John  Haskell  Butleb,  Supreme  Regent. 

"Attest :  W.  O.  Robson,  Supreme  Secretary." 

On  the  back  of  the  certificate  is  this  form : 

"  Form  of  change  of  beneficiary.  Council  — ,  No.  — ,  R. 
A.  To  — ,  X8 — .  Supreme  Secretary  S.  C.  R.  A.,  I  hereby 
surrender  and  return  to  the  Supreme  Council  of  the  Royal 
Arcanum  the  written  benefit  certificate  No,  — ,  and  direct 
that  a  new  one  be  issued  to  me,  payable  to  — . 

"  [Seal  of  sub-council.]  [Member's  signature.] 

"Attest : ,  Secretary." 

The  Royal  Arcanum  is  governed  by  a  constitution  and  by- 
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laws,  sections  two  and  three  of  the  by-laws  being  as  fol- 
lows: 

'^  Section  2.  Each  member  shall  enter  upon  his  applica- 
tion the  name  or  names  of  the  members  of  his  family,  or 
those  dependent  upon  him,  to  whom  he  desires  his  benefits 
paid,  subject  to  such  future  disposal  of  the  benefit  among  his 
dependents  as  the  member  may  thereafter  direct,  and  the 
same  shall  be  entered  in  the  benefit  certificate  according  to 
said  directions,"  etc. 

"  Section  3.  A  member  may,  at  any  time,  when  in  good 
standing,  surrender  his  benefit  certificate,  and  a  new  certifi- 
cate shall  thereafter  be  issued,  payable  to  such  beneficiary  or 
beneficiaries  dependent  upon  him  as  such  member  may  direct, 
upon  the  payment  of  a  certificate  fee  of  fifty  cents." 

On  the  22d  day  of  August,  1884,  the  day  on  which,  as 
alleged  in  appellees'  answer,  Taylor  applied  for  the  above 
certificate,  he  made  his  will.  In  that  will  he  recited  as  a  fact, 
that  he  had  in  his  possession  a  policy  of  life  insurance  for 
three  thousand  dollars,  issued  to  him  by  the  Royal  Arcanum, 
and  payable  to  Samuel  Taylor  and  Martin  V.  McGilliard,  his 
executors,  for  the  benefit  of  his  daughter,  Anna  Laura  Taylor. 

In  another  item  of  the  will  the  testator  directed  that,  in  the 
event  of  his  personal  property  being  insufficient  to  pay  his 
debts,  the  first  interest  or  earnings  of  the  life  insurance  fund 
should  be  applied  to  that  object,  the  principal  to  remain 

intact. 

In  another  item  he  directed  that  after  his  death  the  insur- 
ance fund  should  be  collected  by  his  "  said  administrators," 
and  safely  invested  in  real  estate  loans,  and  that  the  interest 
derived  therefiroin  should  be  first  used  in  the  payment  of  his 
debts,  and  the  remainder  in  the  education  of  his  daughter, 
Anna  Liaura,  according  to  the  best  judgment  of  his  ^'admin- 
istrators ; "  that  in  the  event  of  his  daughter  being  left  moth- 
erless, the  ftind  should  be  used  for  her  benefit  in  accordance 
with  the  judgment  of  his  '^  administrators ;  "  and  that  when 
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she  should  arrive  at  the  age  of  twenty-one  years,  the  fand^ 
with  accumulated  interest,  should  be  paid  to  her. 

By  another  item  of  the  will,  and  a  codicil  thereafter  made, 
the  testator  directed  that  in  the  event  of  the  death  of  his 
daughter  before  arriving  at  the  age  of  twenty-one  years,  the 
insurance  fund  should  be  given  and  divided  by  his  adminis- 
trators, a  certain  portion  to  his  wife,  another  portion  to  his 
father,  another  portion  to  a  person  neither  related  to,  nor  de- 
pendent upon,  him ;  and  still  another  portion  to  the  Ameri- 
can Baptist  Home  Mission  Society. 

In  another  item  appellees,  Samuel  Taylor  and  Martin  V. 
McGilliard,  were  designated  as  the  executors  of  the  will. 

The  assured  and  testator,  Charles  D.  Taylor,  died  in  Feb- 
ruary, 1885. 

Subsequently,  appellees  were  appointed  and  duly  qualified 
as  executors  of  the  will,  and  collected  the  insurance  fund 
from  the  Royal  Arcanum.  Subsequent  to  the  death  of  the 
testator,  also,  appellant  was  appointed  guardian  of  the  person 
and  estate  of  the  daughter,  Anna  Laura. 

In  May,  1885,  he  filed  his  petition  in  the  Marion  Circuit 
Court,  asking  therein  for  an  order  upon  the  executors  to  pay 
over  to  him,  as  such  guardian,  the  fund  so  collected  by  them 
from  the  Royal  Arcanum. 

That  petition,  and  the  answer  thereto  by  the  executors^ 
state  the  facts  substantially  as  above  recited. 

The  court  overruled  a  demurrer  to  the  answer,  and  held 
that  the  executors  were  entitled  to  the  fund,  to  be  disposed 
of  as  the  will  directs. 

The  question  for  decision  is,  shall  the  benefit  fund  remaia 
in  the  hands  of  the  executors  to  be  managed,  disposed  of, 
and  distributed  as  the  will  directs,  or  ought  it  to  be  turned 
over  to  the  guardian  as  the  absolute  property  of  the  daughter, 
Anna  Laura  Taylor? 

Upon  a  fair  construction  of  the  certificate,  the  by-laws  of 
the  order  are  a  part  of  the  contract.  Therefore,  by  accepting 
the  certificate,  the  member  (Taylor)  obligated  himself  to 
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comply  with  the  by-laws^  and  agreed  that  payment  should 
be  made  to  the  executors  for  the  benefit  of  his  daught^r^  un- 
less the  certificate  should  be  surrendered  by  hira^  and  another 
iflsaed  at  his  request^  in  accordance  with  the  laws  of  the 
order. 

He,  and  all  concerned^  would  have  been  bound  by  the  by- 
laws, even  though  there  had  not  been  such  a  reference  to 
them  in  the  certificate.  Benevolent  associations,  such  as  the 
Royal  Arcanum  appears  to  be,  are  in  the  nature  of  mutual 
insarance  companies.  Persons  who  become  members  of  such 
associations,  and  accept  certificates,  are  bound  to  take  notice 
of  the  by-laws ;  they  enter  into  and  become  a  part  of  the 
contract  the  same  as  if  they  were  written  out  in  the  certifi- 
cate. Bauer  v.  Samson  Lodge,  Knights  of  Pythias,  102  lud. 
262. 

Whatever  rights  beneficiaries  have  in  life  policies,  they 
have  by  virtue  of  the  contract  between  the  insurance  com- 
pany and  the  assured.  In  the  case  of  an  ordinary  insurance 
policy,  the  rights  of  the  beneficiaries  in  the  policy,  and  to 
the  amount  to  be  paid  upon  the  death  of  the  assured,  are 
vested  rights^  vesting  upon  the  taking  effect  of  the  policy. 
These  rights  can  not  be  defeated  by  the  separate,  or  the  com- 
bined, acts  of  the  assured  and  insurance  company  without 
the  consent  of  the  beneficiary.  Harley  v.  Heists  86  Ind. 
196  (44  Am.  R.  285),  and  authorities  there  cited;  Damron 
V.  Penn  Mutual  lAfe  Ins.  Co.,  99  Ind.  478,  and  cases  there 
cited. 

As  in  other  cases,  so  here,  whatever  right  or  power  Tay- 
lor, the  assured,  had  to  and  over  the  certificate,  was  by  virtue 
of  the  terms  of  the  certificate  and  the  by-laws  of  the  order, 
which  together  constituted  the  contract  between  him  and 
the  order.  And  whatever  rights  the  beneficiary,  Anna  Laura, 
had,  or  now  has,  to  the  fund  to  be,  and  in  this  case  paid, 
npon  the  death  of  the  assured,  her  father,  she  had,  and  has, 
by  virtue  of  the  same  contract. 

It  should  be  observed  that  the  Royal  Arcanum  is  not  a 
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domestic  corporation,  and  hence  not  affected  by  section  3848, 
R.  S.  1881.  Presbyterian  Mutual  Assurance  Fund  v.  Allen, 
106  Ind.  593.  If,  then^  the  Koyal  Arcanum  were  to  be 
treated  as  an  ordinary  life  insurance  company^  and  the  cer- 
tificate as  an  ordinary  life  policy,  it  would  be  clear  that 
Taylor,  the  assured,  had  no  authority,  by  will  or  otherwise^ 
to  change  the  beneficiary,  or  to  in  any  way  affect  her  rights 
without  her  consent. 

For  many,  and,  indeed,  for  most  purposes,  mutual  benefit 
associations  arc  insurance  companies,  and  the  certificates 
issued  by  them  are  policies  of  life  insurance,  governed  by 
the  rules  of  law  applicable  to  such  policies.  There  are, 
however,  some  essential  differences  usually  existing  between 
the  contracts  evidenced  by  such  certificates  and  the*  ordinary 
contract  of  life  insurance.  Presbyterian  Mutual  Assurance 
Ftind  V.  Allen,  supra;  Elkhart  Mutual  Aid,  etc.,  Ass^n  v. 
Houghton,  103  Ind.  286  (53  Am.  R.  614) ;  Bauer  v.  Sam- 
son Lodge,  Knights  of  Pythias,  supra. 

The  most  usual  difference  is  the  power,  on  the  part  of  the 
assured  in  mutual  benefit  associations,  to  change  the  benefi- 
ciary. But  as  in  either  case  the  rights  of  the  beneficiary 
are  dependent  upon  and  fixed  by  the  contract  between  the 
assured  and  the  company  or  association,  there  seems  to  be 
no  reason  why  the  assured  should  have  any  greater  power  to 
change  the  beneficiary  in  one  case  than  in  the  other,  except 
as  that  power  may  be  inherent  in  the  nature  of  the  associa- 
tion, or  is  reserved  to  him  by  the  constitution,  or  by  the 
laws  of  the  association,  or  by  the  terms  of  the  certificate* 

In  the  case  before  us,  the  right  and  power  of  the  assured, 
Taylor,  to  change  the  beneficiary  was  reserved  to  him  by 
the  by-laws  of  the  order,  and  recognized  in  the  certificate. 
Because  of  that  reservation,  the  beneficiary,  Anna  Laura, 
did  not  have  a  right  in  and  to  the  certificate,  and  the  amount 
to  be  paid  upon  the  death  of  the  assured  vested  in  such  a 
sense  that  it  could  not  be  defeated.  But  it  would  be  saying 
too  much  to  say  that  she  had  no  rights.    She  was  the  bene- 
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ficiary  named  in  the  certificate.  The  executors,  so  far  as 
shown  by  the  terms  of  the  certificate,  had  no  right  at  all 
either  in  or  to  the  certificate  or  to  the  amount  to  be  paid  by 
the  association.  So  far  as  shown  by  that  certificate,  they 
were  mere  trustees  to  collect  the  amount  for  the  use  and 
benefit  of  the  real  beneficiary,  Anna  Laura.  So  long  as  the 
contract  remained  as  executed,  she  had  the  right  of  a  bene- 
ficiary, subject  to  be  defeated  by  a  change  of  beneficiary 
by  the  assured. 

So  long  as  the  certificate  remained  as  executed,  the  assured 
had  reserved  to  himself  the  power  to  change  the  beneficiary, 
and  that  was  the  extent  of  his  right  in,  or  power  over,  the 
certificate,  or  the  amount  agreed  to  be  paid  at  his  death.  He 
had  no  interest  in  or  to  either  the  certificate  or  the  amount 
agreed  to  be  paid,  that  would  have  gone  at  his  death  to  his 
personal  representatives.  By  virtue  of  the  by-laws  and  the 
certificate,  which,  as  we  have  seen,  constituted  the  contract 
between  him  and  the  Royal  Arcanum,  he  had  power  to  change 
the  beneficiary.  That  same  contract  fixed  the  mode  and  man- 
ner in  which  that  change  might  be  made ;  and  we  think  that, 
taking  the  by-laws  and  certificate  together,  the  mode  and 
manner  of  changing  the  beneficiary  was  fixed  as  definitely, 
and  was  as  binding  upon  the  assured,  as  was  the  right  to  make 
such  change  binding  upon  the  association  and  the  beneficiary. 
In  other  words,  under  the  contract,  the  assured  had  a  right 
to  change  the  beneficiary,  provided  he  made  the  change  in 
the  manner  provided  in  the  contract.  The  agreement  was 
that  be  might  change  the  beneficiary  by  surrendering  the 
certificate  and  taking  another  payable  to  such  beneficiary 
"dependent  upon  him  "  as  he  might  direct. 

In  that  conti'act  Anna  Laura,  the  beneficiary,  had  such  an 
interest  as  that  she  had,  and  has,  the  right  to  insist  that  in 
order  to  cat  her  out,  the  change  of  beneficiary  should  be 
made  in  the  manner  provided  in  the  contract. 

The  contract  clearly  contemplated  that  the  change  should 
be  made  and  perfected  by. the  assured  during  his  lifetime. 
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It  was  not  contemplated  that  he  might  make  such  a  change 
by  will,  of  which  neither  the  association  nor  the  beneficiary 
named  in  the  certificate  would  haye  notice  before  his  death^ 
and  which  would  not  take  effect  until  after  his  death. 

In  many  of  the  cases  reported  in  the  bookS;  it  appears  that 
such  associations  had  provided  in  their  by-laws  and  certificates 
that  changes  of  beneficiaries  might  be  made  by  the  will  of 
the  assured. 

In  the  absence  of  such  provisions,  the  decided  weight  of 
authority  is,  that  such  changes  can  not  be  made  by  will,  and 
that,  to  be  effectual  and  binding  upon  the  bcuoficiary  named 
in  the  certificate,  they  must  be  made  in  the  mode  and  man- 
ner provided  in  the  by-laws  and  certificate ;  in  other  words, 
that  they  must  be  made  in  the  manner  and  mode  provided 
in  the  contract. 

From  the  by-laws  and  certificate  before  us,  it  is  clearly 
apparent,  also,  that  the  undertaking  on  the  part  of  the  asso- 
ciation was  not  to  pay  a  sum  of  money  for  the  benefit  of  the 
estate  of  the  assured,  but  for  the  benefit  of  members  of  his 
family,  and  those  dependent  upon  him. 

Under  the  second  by-law  set  out  above,  the  member  was 
required  to  enter  upon  his  application  the  name  or  names  of 
the  members  of  his  family,  or  those  dependent  upon  him,  to 
whom  he  desired  his  benefits  paid,  subject  to  such  future  dis- 
posal of  the  benefits  among  his  dependents  as  he  might  there- 
after direct. 

By  the  third  by-law  the  association  agreed  that,  upon  a 
surrender  of  the  certificate  by  the  member,  it  would  issae 
another  to  him,  payable  to  such  beneficiary  or  beneficiaries 
dependent  upon  him  as  he  might  direct.  Thus,  under  the 
by-laws,  the  assured  might  substitute  a  new  beneficiary,  pro- 
vided such  beneficiary  was  a  member  of  his  family  or  de- 
pendent upon  him,  and  provided  the  change  of  beneficiary 
was  made  in  the  manner  prescribed  in  the  by-laws. 

Taylor,  the  assured,  did  not  make  a  change  of  beneficiary 
in  the  manner  prescribed  in  the  by-laws,  nor  did  he  name 
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as  new  beneficiaries  members  of  his  family  only^  or  those 
dependent  upon  him.     He  disregarded  the  provisions  of  the 
by-laws  prescribing  the  manner  of  changing^  and  prescribing 
what  class  of  ^persons  might  be  named  as  beneficiaries^  and 
attempted  to  make  a  change  by  his  will.     It  is  true^  that  he 
did  not  attempt  to  deprive  the  daughter  of  all  rights  as  bene- 
ficiary, but,  treating  the  certificate  as  though  it  belonged 
absolutely  to  him,  undertook  to  dispose  of  the  amount  to  be 
paid  at  his  death  by  directing  how  it  should  be  managed  by 
the  executors  of  his  will,  and  directing  that  they  shoukluse  the 
income  from  it  as  assets  of  his  estate  for  the  payment  of  his 
debts.     And  finally,  without  changing  the  beneficiary  in  the 
manner  prescribed  in  the  by-laws,  he  undertook  to  deal  with 
the  certificate  and  the  amount  to  be  paid  upon  it  at  his  death 
as  though  the  daughter  had  no  right  to  either,  except  as  might 
be  bestowed  by  his  will,  and  as  though  they  both  belonged 
to  him  to  be  disposed  of  by  will  as  his  property.     And  thus 
treating  them,  he  undertook  to  dispose  of  the  fund  by  giv- 
ing it  to  others,  neither  members  of  his  family  nor  depend- 
ent upon  him,  provided  the  daughter  did  not  attain  the  age 
of  twenty-one  years.    Without  further  elaboration  upon  this 
branch  of  the  case,  our  conclusion  is,  that  Anna  Laura,  hav- 
ing been  named  in  the  certificate  as  the  beneficiary,  and 
there  having  been  no  change  of  beneficiary  in  the  manner 
prescribed  in  the  by-laws  of  the  association,  she  became  the 
absolute  owner  of  the  insurance  fund  upon  the  death  of  her 
iather,  unaffected  by  the  will.     As  fully  sustaining  our  con- 
ciaston,  we  cite  the  following  cases :     Masonic  Mutual  Ben- 
efit Society   v.  Burkhariy   110   Ind.  189;   SupreTne  Lodge, 
Knights  of  Pt^hicis,  etc.,  v.  Schmidt,  98  Ind.  374 ;  Stephenson 
V.  Stephenson,  64  Iowa,  534;  Hellenberg  v.  District  No.  1, 
Independent  Order  cf  B'nai  Brith,  94  N.  Y.  580;    Vollman's 
Appeal,  92  Pa.  St.  '50 ;  Eastman  v.  Provident  Mutiud  Relief 
Amfn,  20   Cent.  L.  J.  266;    Coleman   v.  Supreme   Lodge, 
Knights  qf^Honor,  18  Mo.  App.  189  (14  Ins.  L.  J.  635); 
Vol.  111.— 9 
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Daniels  v.  Pratt,  143  Mass.  216;  Supreme  Lodge,  Knights 
of  Honor  J  v.  Naimy  22  Cent.  L.  J.  274 ;  Gould  v.  Emerson, 
99  Mass.  154;  Keivtuchy  Masonic  Mutual  Life  Ins.  Co,  v. 
Miller,  13  Bush^  489;  Hogle  v.  Guardian  Life  Ins.  Co.,  1 
Big.  L.  &  A.  Ins.  Rep.  597;  Worley  v.  Northwestern  Ma- 
sonic Aid  Ass'n,  10  Fed.  Rep.  227  (11  Ins.  L.  J.  141,  ?> 
McCrary  R.  53) ;  McClure  v.  Johnson,  56  Iowa,  620;  Mary- 
land Mutual  Benevolent  Society  v.  Clendinen,  44  Md.  429  (22 
Am.  R.  52). 

Appellee's  counsel  cite  and  rely  upon  the  case  of  Splatcn  v. 
Chew,  60  Texas,  532.  That  case  is  not  in  harmony  with  what 
we  hold  here  as  to  the  want  of  power  by  the  assured  to  change 
the  beneficiary  by  a  will ;  nor  is  it  in  harmony  with  the  cases 
above  cited.  It  was  held'  in  that  case,  that  the  by-law  pro- 
viding a  mode  for  changing  the  beneficiary  was  directory 
only  ;  that  it  was  for  Xh^  benefit  of  the  association  alone,  and 
might  be  waived  by  it;  that  the  association  not  objecting^ 
the  assured  might  change  the  beneficiaries  by  a  will,  and  that 
the  beneficiaries  named  in  the  certificate  could  not,  after  the- 
death  of  the  assured,  be  heard  to  say  that  there  had  been  no 
change  of  beneficiaries  in  the  manner  provided  in  the  by- 
laws. 

As  we  have  already  said,  in  effect,  in  the  case  before  us, 
our  judgment  is  that  the  mode  and  manner  of  changing  the 
beneficiary  was  as  obligatory  upon  the  contracting  parties  and 
all  concerned  as  was  the  reservation  of  the  power  to  the  as- 
sured to  make  such  change.     The  beneficiary,  Anna  Laura, 
did  not  have  an  indefeasible  interest  in  the  contract  evidenced 
by  the  certificate,  nor  in  the  amount  to  be  paid  upon  it  upon 
the  death  of  the  assured,  but  she  had  an  interest  in  them  sub- 
ject to  be  defeated  by  the  change  of  beneficiary  in  the  mode 
and  manner  provided  by  the  by-laws  which  were  a  part  of 
the   contract.     Supreme  Lodge,  Knights  of  Pythias,  etc.,    v. 
Schmidt,  supra. 

Taylor,  the  assured,  neither  changed,  nor  attempted    to 
change,  the  beneficiary  in  the  mode  and  manner  provided  in 
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the  by-laws.  He  could  not  accomplish  that  end,  nor  affect 
the  altimate  rights  of  the  beneficiary  by  a  will.  Upon  his 
death,  therefore,  Anna  Laura  became  entitled  to  the  amount 
to  be  paid  upon  the  certificate,  as  her  absolute  property  ;  ajv- 
pellees'  executors,  having  collected  from  the  Royal  Arcanum, 
hold  the  amount  so  collected  in  trust  for  her,  but  they  have 
no  right  to  control,  manage,  and  dispose  of  the  fund  as 
directed  by  the  will,  because,  as  to  that  fund,  the  will  is  of 
no  effect. 

The  fund  belonging  absolutely  to  her,  her  guardian  is  en- 
titled to  it,  to  control  and  manage  it  as  the  court  may  direct 
until  she  shall  have  arrived  at  the  years  of  majority.  The 
court  below,  therefore,  erred  in  overruling  the  demurrer  to 
appellee's  answer. 

In  answer  to  counsel,  it  is  sufficient  to  say  that  the  fact 
that  Taylor  made  his  will  upon  the  same  day  that  he  re- 
quested the  certificate  to  be  so  made  as  that  the  amount 
v<JiouId  be  paid  to  bis  executors  for  the  benefit  of  his  daughter, 
can  make  no  difference.  The  will  constituted  no  part  of  the 
contract  between  him  and  the  Royal  Arcanum.  That  order 
agreed  in  the  certificate  to  pay  the  amount  to  "  Samuel  Tay- 
lor and  Martin  V.  McGilliard  (executors)  for  the  benefit  of 
Anna  Laura  Taylor  (daughter),"  but  it  in  no  way  consented 
that  the  beneficiary  should  be  changed,  nor  that  the  fund 
should  in  any  way  be  turned  away  from  her  by  the  will  of 
the  assured;  indeed,  there  is  nothing  to  show  that  the  agents 
and  officers  of  the  order  had  knowledge  that  anything  of  the 
sort  had  been  attempted  by  the  assured. 

The  judgment  is  reversed,  at  the  costs  of  appellees,  and 
the  cause  remanded,  with  instructions  to  the  court  below  to 
sustain  appellant's  demurrer  to  the  answer,  and  to  proceed 
in  accordance  with  this  opinion. 

Tiled  Ma7  24,  1887. 
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118  gS      Fbank  et  al.  v.  The  Evansville  and  Indianapolis 
}JJ  }g  Railroad  Company. 

IM  ^      Can  AM.— TTofcaaA  ond  ^Irie.— Ito  to  Lands  Taken  iy.—Bawinaa.— Where 
156   481  lands  were  taken,  occupied  and  used  under  the  laws  which  provided  for 

the  construction  of  the  Wabash  and  Erie  Canal,  the  estate  acquired 
therein  was  an  estate  in  fee  simple,  and  not  a  mere  easement. 

From  the  Pike  Circuit  Court. 

E.  A.  Ely  and  J.  W.  WiUoriy  for  appellants. 

A,  Igleharty  J.  E.  Iglehart  and  E.  Taylor,  for  appellee. 

HowK,  J. — In  this  case,  the  only  error  complained  of 
here  by  appellants,  the  plaintiffs  below,  is  the  ruling  of  the 
circuit  court,  sustaining  appellee's  demurrer  to  the  plaintiffs' 
complaint.  This  error  calls  in  question  the  sufficiency  of 
the  facts  stated  in  such  complaint  to  constitute  a  cause  of 
action  in  plaintiffs'  favor,  and  against  the  defendant  below. 
The  CQmpIaint  was  substantially  as  follows : 

^'Said  plaintiffs  complain  of  the  defendant  and  say  that 
heretofore,  to  wit,  in  the  year  1847,  one  James  Foster  was 
the  owner  in  fee  of  the  land  hereinafter  described ;  that  after 
the  location  and  construction  of  the  canal  hereinafter  de- 
scribed, plaintiffs  acquired  through  conveyance  from  said 
James  Foster  all  his  interest  in  said  land,  including  the 
■servient  estate  hereinafter  set  out.  Said  land  is  described  as 
follows:     *     *     * 

"That  heretofore,  to  wit,  in  the  year  1847,  while  the  said 
James  Foster  was  the  owner  of  said  land,  the  trustees  of  the 
Wabash  and  Erie  Canal,  under  the  acts  of  the  General  As- 
sembly of  the  State  of  Indiana,  by  their  officers,  entered 
upon  and  constructed  across  and   upon  said  land  a  canal 
known  and  designated  as  the  Wabash  and  Erie  Canal,  and 
in  so  doing,  erected  and  constructed  channels  and  embank- 
ments, water-ways,  towpaths  and  beds  for  the  water  therein  • 
and  for  many  years  thereafter,  to  wit,  until  the  committing 
of  the  grievances  hereinafter  named,  thereby  and  by  reason 


MAY  TERM,  1887.  133 

Fnak  eloLv.  The  Evansville  and  Indianapolis  Railroad  Company. 

of  said  canal  so  constructed  and  completed,  the  plaintiffs 
who  were  in  possession  of  the  land  adjoining  said  canal,  be- 
ing the  remainder  of  said  land  so  owned  by  the  said  Foster 
after  the  said  canal  was  constructed,  were  possessed  of  many 
valuable  privileges  in  the  way  of  water  for  stock,  conven- 
iences and  valuable  drainage,  and  many  other  convenient 
and  valuable  ways  of  easier  approach  from  any  portion  of 
said  land  to  the  other  portions  thereof.  The  plaintiffs  aver 
that,  when  said  canal  was  so  constructed,  said  James  Foster 
was  compensated  for  the  land  so  taken  by  said  canal-bed, 
and  in  estimating  his  damages  therefor,  the  rights,  privileges 
and  benefits  aforesaid  were  taken  into  consideration  and 
charged  to  him  as  a  part  of  the  compensation  which  he,  as 
the  owner  of  said  adjoining  land,  would  derive  from  the  con- 
struction of  said  canal. 

"  That  the  defendant  is  a  railroad  corporation  organized 
under  and  by  virtue  of  the  general  laws  of  the  State  of  In- 
diana, and  as  such  corporation  has  constructed  its  railroad 
from  the  city  of  Evansville,  Indiana,  to  the  city  of  Terre 
Haute,  over  and  upon  the  towpath  and  embankment  so  con- 
structed by  said  Wabash  and  Erie  Canal ;  that  the  defend- 
ai^,  said  railroad  company,  has  purchased  all  the  right,  title, 
interest  and  franchises  of  said  board  of  trustees  of  the  Wa- 
bash and  Erie  Canal  in  and  to  the  lands  aforesaid,  on  which 
said  canal-bed,   channel,  towpath   and   embankment   were 
constructed,  and  that  the  same  were  duly  conveyed  to  the 
defendant  by  proper  deeds  of  conveyance  in  terms  purport- 
ing to  convey  said  land  in  fee  simple,  but  without  the  con- 
iient  and  without  first  having  caused  to  be  assessed  to  plain- 
tiffs damages  therefor,  or  tendered  to  them  payment  of  any 
damage  whatever,  it  has  taken  possession  of  and  constructed 
its  railroad  upon  said  land  as  aforesaid  and  is  now  operatino* 
the  same  thereon. 

"  That,  in  the  construction  of  said  railroad,  the  defendant 
dug  down  a  portion  of  said  embankment,  and  destroyed  the 
water-ways,  channel  and  canal-bed,  and  placed  on  the  tow- 
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path  of  said  canal  its  cross-ties  and  iron  rails  and  its  railroad, 
and  thereby  separates  the  plaintiffs'  land^  leaving  a  portion 
of  the  plaintiffs'  land  on  either  side  of  the  same,  obstructing 
its  passage-ways  over  said  canal.  That  before  the  construc- 
tion of  said  railroad  upon  said  towpath,  through  said  land, 
said  canal  had  been  abandoned,  and  the  plaintiffs  had  re- 
possessed themselves  thereof;  and  the  plaintiffs  aver  that, 
upon  the  abandonment  of  said  canal  as  a  canal,  and  upon 
the  repossession  of  the  same  by  the  plaintiffs,  the  title 
to  said  towpath  and  canal-bed,  and  the  fee  thereof,  which 
was  in  abeyance,  thereby  reverted  to  the  plaintiffs,  and, 
inasmuch  as  the  trustees  of  said  canal  had  no  power  to 
convey  said  property  other  than  for  canal  purposes,  the  de- 
fendant took  no  title  from  said  canal  trustees  except  for  canal 
purposes,  and,  by  reason  of  the  premises,  the  title  to  said  land 
so  occupied  by  said  railroad  company  was  and  is  vested  in 
the  plaintiffs.  That  the  defendant,  through  its  officers,  is 
operating,  and  threatening  to  operate,  said  railroad  over  said 
land  without  payment  of  compensation  to  the  plaintiffs,  and 
to  their  injury  in  the  sum  of  one  hundred  dollars,  and  if  the 
defendant  is  not  enjoined  it  will  continue  so  to  make  and 
operate  its  railroad. 

^^  That  defendant  is  in  possession  of  said  real  estate,  and 
has  been  for  three  years  last  past,  without  the  plaintiffs'  con- 
sent, and  claiming  title  thereto  adversely  to  the  plaintiffs^  to 
their  damage  one  hundred  dollars.     Wherefore,  unless  the 
defendant  is  enjoined  by  this  court,  it  will  waste  and  destroy 
the  plaintiffs'  rights  aforesaid,  and  enjoyment  of  said  land 
and  valuable  franchises  aforesaid,  and  render  it  unsafe  for 
said  plaintiffs  to  enjoy  their  rights  and  privileges  aforesaid, 
as  the  owners  of  the  servient  estate  in  said  land,  over  which 
the  said  canal  passes,  in  the  same  manner  and  to  the  same  ex- 
tent that  they  might,  could  and  would  do  but  for  the  con- 
struction of  said  railroad,  whereby  said  lands  of  the  plaintiffs 
will  be  depreciated  in  value  to  the  amount  of  one  hundred 
dollars. 
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^'  Wherefore  the  plaintifis  pray  that  the  defendant  may 
be  enjoined  from  operating  or  maintaining  said  railroad  over 
said  lands  without  having  compensation  first  assessed  and 
tendered  to  the  plaintiffs,  and  judgment  for  the  possession  oi 
said  real  estate  and  for  one  hundred  dollars  damages,  and  all 
proper  relief." 

We  are  of  opinion  that  the  court  below  did  not  err  in 
sustaining  appellee's  demurrer  to  the  foregoing  complaint. 
It  is  shown  by  the  averments  of  such  complaint,  that  the 
land  in  controversy  herein  is  the  land  in  Pike  county  whereon 
the  canal  known  as  the  Wabash  and  Erie  Canal,  and  its 
channels,  embankments,  water-ways,  towpaths  and  beds  for 
the  water  therein,  were  constructed  under  and  by  ^he  State 
of  Indiana,  and  its  successors,  pursuant  to  certain  acts  of  the 
General  Assembly. 

By  section  8  of  the  act  of  January  19th,  1846,  to  provide 
for  the  funded  debt  of  this  State,  and  for  the  completion  of 
the  Wabash  and  Erie  Canal  to  Evansville,  it  was  made  the 
duty  of  the  Governor,  in  the  name  and  under  the  seal  of  the 
State  of  Indiana,  to  execute  and   deliver  to  the  board  of 
trustees  of  the  Wabash  and  Erie  Canal  a  deed  or  patent  for 
the  bed  of  such  canal  and  its  extensions,  from  the  Ohio  State 
line  to  JBvansville,  including  its  banks,  margins,  towpaths, 
etc.     In  their  complaint  herein,  the  plaintiffs  alleged,  as  we 
have  seen,  that  the  defemlant  railroad  company  had  purchased 
all  the  right,  title,  interest  and  franchises  of  the  board  of 
trustees  of  the  Wabash  and  Erie  Canal  in  and  to  the  land  in 
controversy  herein,  whereon  such  canal-bed,  channel,  tow- 
path  and  embankment  were  constructed,  and  that  the  same 
were  duly  conveyed  to  such  defendant  by  a  proper  deed  of 
conveyance,  in  terms  purporting  to  convey  such  land  in  fee 
simple. 

The  question  is  pre«:ented  by  appellants'  complaint,  and 
this  is  the  only  question  for  our  decision  in  this  case:  What 
estate,  title  or  interest  had  the  board  of  trustees  of  the  Wa- 
bash and  Erie  Canal  in  the  land  in  controversy  herein  prior 
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to  and  at  the  time  of  the  conveyance  thereof  by  such  board 
to  the  defendant  railroad  company,  under  and  by  force  of 
the  taking  thereof  and  the  construction  thereoa  of  such 
canal-bed,  channel,  towpath  and  embankment,  and  the  con- 
veyance of  the  same  by  and  in  the  name  of  the  State  of  In- 
diana  to  such  board  of  trustees  ?  The  same  question,  sub- 
stantially, has  been  considered  and  decided  by  us  in  so  many 
previous  cases,  to  be  found  in  our  reports,  that  it  can  not 
now  be  regarded  as  an  open  question  in  this  court.  Water 
Works  Co.  V.  Burkhart,  41  Ind.  364;  Nelson  v.  Fleming,  56 
Ind.  310;  Oromie  v.  Board,  etc.,  71  Ind.  208»  It  was  held 
in  the  cases  cited,  where  lands  had  been  taken,  occupied  and 
used,  under  the  series  of  laws  which  provided  for  the  con- 
struction of  the  Wabash  and  Erie  Canal,  that  the  estate 
taken  in  such  lands  was  an  estate  in  fee  simple,  and  not  a 
mere  easement  therein. 

In  OUy  of  Logansport  v.  Shirk,  88  Ind.  563,  in  speaking 
of  the  cases  last  cited,  it  was  said  :  "  We  acquiesce  in,  rather 
than  approve  of,  the  doctrine  of  these  cases  upon  the  ques- 
tion first  stated.  This  we  do,  not  because  the  decision  of 
the  question,  in  either  of  the  cases,  meets  the  full  approval 
of  our  judgments,  but  for  the  reason  stated  in  the  case  last 
cited  (Oromie  v.  Board,  etc.,  supra),  that  since  the  decision 
of  the  Burkhart  case,  41  Ind.  364,  ^  large  rights  may  have 
been  acquired  on  the  faith  of  that  decision,  that  would  be 
utterly  destroyed  by  overruling  it.  The  case  is  one  of  the 
class  to  which  the  doctrine  of  stare  decisis  applies  with  all 
its  force.'  "  Rockhill  v.  Nelson,  24  Ind.  422 ;  Goodiiile  v. 
Kibbe,  9  How.  471,  478;  Schorl  v.  Stephens,  62  Ind.  441. 

Nearly  fifteen  years  have  now  elapsed  since  this  court  de- 
cided, in  Water  Works  Co.  v.  Burkhart,  supra,  where  lands 
had  been  taken  and  used,  under  the  laws  which  provided  for 
the  construction  of  the  Wabash  and  Erie  Canal,  that  the 
estate  so  taken  in  such  lands  was  an  estate  in  fee  simple,  and 
not  a  mere  easement  therein.  Upon  the  faith  of  that  deci- 
sion, we  may  well  suppose  that,  during  those  years,  large 
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investments  have  been  made  in  the  lands  so  taken  and  used 
for  the  construction  of  the  Wabash  and  Erie  Canal^  and  to 
that  extent  the  decision  in  that  case  must  be  regarded  as  a 
"rule  of  property."  For  this  reason,  we  can  not  now  hold 
that  where  lands  were  so  taken  and  used  for  the  construc- 
tion thereon  of  such  canal,  and  its  channels,  embankments, 
water-ways,  towpaths  and  beds  for  the  water  thereof,  any 
less  estate  was  taken  or  acquired  in  such  lands  than  an  estate 
in  fee  simple.  Sehori  v.  Stephens,  supra. 
The  judgment  is  affirmed,  with  costs. 

Filed  Maj  24,  1887. 


No.  12,472. 

Nixon  v.  Beabb. 

PBomaBOBT  Note. — IhymenL — Rights  of  Surely, — A  saretj  in  a  promissory 
Dote  has  the  right  to  require  payment  of  the  note  to  be  enforced  when 
it  becomes  due ;  or  he  may,  without  compulsion,  pay  and  take  it  up  and 
immediately  institute  such  proceedings  as  are  necessary  for  his  reim- 
bursement. 

Sams. — AffreemerU  of  l%ird  Penon  to  Protect  Surety, — An  agreement  "to 
secure  and  protect  (at  any  time  payment  must  be  made) "  another  in 
the  settlement  of  a  described  promissory  note,  upon  which  the  latter  is 
surety,  binds  the  promisor  to  take  such  measures  as  are  necessary  for 
the  protection  of  the  surety,  whenever  payment  of  the  note,  after  its 
maturity,  may  be  required,  either  by  the  payee  or  the  surety. 

Same. — Ckmsideraiion  cf  Gontract, — Averment  of  in  OmnplainL — Plea  of  Want  of, 
— Where  the  consideration  of  a  contract  sued  on  is  properly  and  fully 
arerred  in  the  complaint,  a  general  denial  puts  the  plaintiff  to  the 
proof  thereof,  and  it  is  not  error  to  sustain  a  demurrer  to  a  paragraph 
of  answer  specifically  pleading  a  want  of  consideration. 

Payment.— Giwn^  Negotiable  NoU  for  Precedent  i)e6<.— The  giving  of  a 
negotiable  promissory  note,  governed  by  the  law  merchant,  for  a  pre- 
cedent debt,  will  operate  as  a  payment  and  discharge  of  such  debt,  un- 
less it  be  shown  that  the  parties  did  not  intend  that  the  transaction 
should  have  that  efiecL 

WiTHESs. — Beeatting, — Discretion  of  Trial  Cburt.— JVactiee.— The  recalling 
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of  a  witness,  after  he  has  been  examined  and  discharged,  rests  in  the 
sound  discretion  of  the  trial  court.  Neither  party  can  recall  him  for 
further  examination  as  a  matter  of  right.  The  proper  practice  is  to 
first  obtain  leave  of  the  court. 

From  the  Henry  Circuit  Court. 

/.  If.  MeUeUy  E.  H.  Bundy  aDd  W.  0.  Bamardy  for  appellant. 
C.  H.  Burchenal,  J.  L.  Rupe  and  /.  Jf.  Morris,  for  ap- 
pellee. 

Niblack:,  J. — Action  by  William  H.  Beard  against  Robert 
M.  Nixon,  upon  a  contract  in  writing  having  the  nature  of  a 
guaranty  for  the  payment  of  money. 

The  complaint  was  in  four  paragraphs,  all  of  which  were 
held  to  be  sufficient  upon  demurrer. 

The  defendant  answered  in  four  paragraphs.     Demurrers 
were  sustained  to  the  second  and  fourth  paragraphs,  and,  upon 
issues  joined  and  a  trial,  the  plaintiff  obtained  a  verdict  and 
judgment  on  the  first  paragraph  of  the  complaint.     That 
paragraph  of  the  complaint  charged  that,  on  the  4th  day  of 
October,  1884,  the  firm  of  E.  Pleas  &  Co.,  as  principals,  and 
the  plaintiff,  as  surety,  executed  a  promissory  note  payable 
to  the  First  National  Bank  of  New  Castle,  in   this  State^ 
ninety  days  after  date,  for  the  sum  of  $3,083.00,  at  eight 
per  cent,  interest  from  date;    that,  on  the  17th  day  of  De- 
cember, 1884,  the  said  firm  of  E.  Pleas  &  Co.,  being  in  em- 
barrassed  and  failing  circumstances,  proposed  to   convey, 
assign  and  mortgage  all  its  property,  consisting  of  chattels 
only,  to  the  plaintiff  and  defendant,  to  secure  and  indemnify 
the  plaintiff  against  any  loss  which  he  might  sustain  by  rea- 
son of  his  having  become  surety  for  said  firm  as  stated,  and 
to  secure  and  indemnify  the  defendant  against  all  loss  which 
he  might  otherwise  sustain  on  account  of  certain  debts  due 
him  from  said  firm.     Whereupon,  at  the  special  instance  and 
request  of  the  defendant,  it  was  agreed  between  the  plaintiflf 
and  defendant,  and  said  firm,  that  said  firm  should  convey, 
assign  and  mortgage  all  of  its  property  to  the  defendant  alone  ; 
that,  in  consideration  thereof,  the  defendant  should  assume 
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and  pay  the  note  herein  above  described,  and  should  secure 
and  save  the  plaintiff  harmless  against  all  loss  on  account  of 
his  snretyship  on  said  note;  that  thereupon,  in  pursuance 
of  said  agreement,  the  said  firm  of  E.  Pleas  &  Co.  executed 
and  delivered  to  the  defendant  a  chattel  mortgage  conveying 
to  him  all  its  property  for  the  purposes  stated ;  that  the  de- 
fendant accepted  said  mortgage  and  caused  the  same  to  be 
properly  recorded  in  due  time ;  that  afterwards  the  defend- 
ant, by  virtue  of  said  mortgage,  obtained  possession  of  said 
mortgaged  property  and  converted  the  same  to  his  own  use; 
that,  in  consideration  of  the  execution  of  said  mortgage  to 
him,  the  defendant  promised  the  plaintiff,  by  an  instrument 
in  writing,  a  copy  of  which  was  therewith  filed,  to  assume 
and  pay  said  note,  and  to  secure  and  protect  him,  the  plain- 
tiff, from  all  loss  on  account  of  said  note,  whenever  pay- 
ment thereof  must  be  made;  that,  when  said  note  became 
due  and  payment  thereof  was  demanded,  the  defendant  failed 
and  refused  to  pay  the  same,  but  suffered  the  plaintiff  to  be 
sued  thereon  and  judgment  to  be  taken  against  him  on  said 
note  for  the  sum  of  $3,323.57,  with  costs  of  suit,  of  all 
which  the  defendant  had  due  notice ;  that  the  plaintiff  was 
compelled  to  pay,  and  did  pay,  said  judgment;   that  said 
firm  of  E.  Pleas  &  Co.  was  at  the  time  of  the  execution  of 
said  mortgage,  and  has  ever  since  continued  to  be,  wholly 
insolvent. 

The  copy  of  the  instrument  in  writing  sued  on  was  as 
follows : 

"  New  Castle,  Ind.,  December  7th,  1884. 
''I  hereby  agree  to  secure  and  protect  (at  any  time  pay- 
ment must  be  made)  W.  H.  Beard  in  the  settlement  of  the 
following  described  note:  Amount  $3,083,  dated  October 
4th,  1884,  payable  to  the  First  National  Bank,  New  Castle, 
Ijid.,  ninety  days  after  date,  bearing  8  %  int.  from  date,  and 
^'aiving  valuation  and  appraisement  laws,  and  signed  by 
E.  Pleas  &  Co,  and  W.  H.  Beard  as  security. 

"R.  M.  NixoK." 
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It  is  insisted  that  this  instrument  in  writing  did  not  con- 
stitute an  unconditional  promise  to  pay  the  note  therein 
describ^d^  but  amounted  only  to  a  contract  to  pay  the  same 
whenever  payment  should  be  demanded  by  the  bank,  and 
such  payment  should  become  necessary  to  protect  Beard 
against  his  liability  on  account  of  the  failure  of  E.  Pleas  & 
Co.  to  take  up  the  note,  and  that  hence  the  paragraph  of  the 
complaint,  substantially  set  forth  as  above,  was  materially 
defective  for  its  failure  to  aver  that  the  bank  had  demanded 
payment  of  the  note,  and  that  payment  had,  in  consequence, 
become  necessary  when  Beard  paid  the  judgment  which  had 
been  rendered  upon  the  note.  We  feel  constrained,  never- 
theless, to  give  the  instrument  under  consideration  a  moi^ 
liberal  construction.  Beard  had  the  right  under  the  law  of 
requiring  payment  of  the  note  to  be  enforced  when  it  be- 
came due.  R.  S.  1881,  section  1210;  McCoy  v.  Lockwood, 
71  Ind.  319 ;  Cochran  v.  OrVy  94  Ind.  433. 

A  surety  on  a  note  has  also  the  right,  without  compulsion, 
to  pay  and  take  up  the  note  whenever  it  becomes  payable, 
and  to  immediately  institute  such  proceedings  as  are  neces- 
sary for  his  reimbursement.  Brandt  Suretyship,  sections 
257,  258 ;  ^Vhite  v.  Miller,  47  Ind.*  385 ;  Hogshead  v.  Will- 
iams, 55  Ind.  145. 

Delay  is  often  hazardous  to  the  interests  of  a  surety,  and 
hence  the  law  accords  to  him  the  right  to  proceed  promptly 
for  his  own  protection  when  his  liability  accrues.  Consid- 
ered, therefore,  with  reference  to  the  rights  of  Beard  as  a 
surety,  we  construe  the  instrument  in  question  as  having 
obligated  Nixon  to  take  such  measures  as  were  necessary  for 
the  f6rmer's  security  and  protection  whenever  the  payment 
of  the  note,  after  its  maturity,  might  be  required  either  by 
the  bank  or  Beard,  and,  with  this  construction  in  view,  we 
regard  the  demurrer  to  the  first  paragraph  of  the  complaint 
as  having  been  correctly  overruled.  Brandt  Sui'etyship, 
sections  88,  89. 

The  second  paragraph  of  the  answer  set  up  a  want  of  con- 
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sideration  for  the  execution  of  the  written  instrument  sued 
on,  and  error  is  assigned  upon  the  decision  of  the  court  sus- 
taining a  demurrer  to  that  paragraph,  upon  the  ground  that 
under  our  present  civil  code  a  want  of  consideration,  when 
relied  on,  must  be  specially  pleaded.  It  is  true  that,  to  make 
a  want  of  consideration  a  defence  to  an  action  on  an  instru- 
ment in  writing  which  imports  a  consideration,  it  must  be 
specially  pleaded,  but  that  rule  does  not  apply  to  cases  like 
this  in  which  the  consideration  is  properly  and  fully  averred 
in  the  complaint.  Butler  v.  Edgerton,  15  Ind.  15.  In  such 
a  case,  the  general  denial  puts  the  plaintiff  to  the  proof  of 
the  consideration  substantially  as  alleged. 

Error  is  also  assigned  upon  the  sustaining  of  a  demurrer 
to  the  fourth  paragraph  of  the  answer.  That  paragraph 
averred  that  the  plaintiff,  Beard,  after  the  note  became  due, 
served  a  written  notice  on  the  bank,  requiring  it  to  sue 
thereon ;  that  he.  Beard,  employed  an  attorney  to  bring  suit 
against  himself  on  the  note;  that  the  bank  did  not  demand 
that  payment  '^  must  be  made ; "  that,  consequently,  Beard 
paid  the  note  voluntarily  and  without  request;  that,  for 
these  reasons,  there  was  no  breach  of  the  contract  in  suit  on 
Nixon's  part. 

What  we  have  said  touching  the  sufficiency  of  the  first 
paragraph  of  the  complaint  necessarily  leads  us  to  hold  that 
this  paragraph  was  insufficient  as  a  defence. 

It  came  out  in  the  evidence  that  Beard  did  not  pay  money 
when  he  took  up  the  note  against  which  Nixon  had  agreed 
to  secure  and  protect  him,  but,  instead,  executed  to  the  bank 
a  note  of  his  own,  negotiable  by  the  law  merchant,  and  the 
point  is  made  that  the  execution  of  such  a  note  was  not  a 
payment  in  that  sense  which  enabled  him  to  proceed  against 
Nixon  for  his  indemnification  and  reimbursement.  But  the 
contrary  is  the  well  established  law  of  this  State. 

It  was  held  in  the  case  of  Alford  v.  Baker,  53  Ind.  279, 
that  the  giving  of  a  negotiable  promissory  note,  governed 
by  the  law  merchant,  for  a  precedent  debt,  will  operate  as  a 
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payment  and  discharge  of  such  precedent  debt,  unless  it  be 
shown  that  the  parties  did  not  intend  that  the  transaction 
should  have  that  effect ;  and  the  doctrine  of  that  case  in  that 
respect  has  been  followed  and  approved  in  many  more  recent 
cases.  R.  S.  1881,  section  5506.  A  different  rule  is  recog- 
nized only  as  to  promissory  notes  not  governed  by  the  law 
merchant. 

One  John  W.  Griffin  was  called  and  examined  as  a  witness 
by  the  plaintiff,  and  was  then  cross-examined  by  the  defend- 
ant and  discharged.  At  a  later  period  in  the  trial  he  was 
recalled  by  the  defendant  for  further  cross-examination,  and 
the  following  question  was  propounded  to  him : 

"  Do  you  believe  in  the  Christian  religion  or  in  the  exist- 
ence of  a  Supreme  Being?" 

The  plaintiff  objected  to  this  question  upon  the  ground 
that  the  defendant  had  no  right  to  recall  the  witness  under 
the  circumstances  as  stated.  The  court,  without  ruling  upon 
the  objection  thus  made,  remarked :  "  I  am  willing  to  rule 
that  the  witness  can  not  be  asked  as  to  his  religious  belief.'' 
Whereupon  the  defendant  proposed  to  prove,  in  answer  to 
the  question  propounded  as  above,  that  the  witness  did  not  be- 
lieve either  in  the  Christian  religion  or  in  the  existence  of  a 
Supreme  Being,  but  the  court  sustained  the  objection  inter- 
posed by  the  plaintiff  to  the  question,  to  which  an  exception 
was  reserved. 

It  is  claimed  that,  under  sections  505  and  506,  R.  S.  1881, 
the  question  propounded  to  the  witness,  Griffin,  was  a  proper 
question  as  affecting  his  credibility,  and  that  on  that  account 
the  court  erred  in  refusing  to  permit  the  question  to  be  an- 
swered. But  our  construction  of  the  proceedings  in  con- 
nection with  the  question  so  propounded  does  not  support 
that  claim.  The  recalling  of  a  witness,  after  he  has  been 
examined  and  discharged,  rests  in  the  sound  discretion  of 
the  court,  and,  therefore,  neither  party  can  recall  a  witness 
for  further  examination  as  a  matter  of  right.  The  proper 
practice  is  to  ask  and  obtain  leave  of  the  court  before  at- 
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tempting  to  recall  a  witness.     The  inference  from  the  record 
before  us  is  that  the  defendant  below  did  not  first  obtain 
leave  to  recall  Griffin  for  further  cross-examination,  and  the 
objection  urged  to  the  question  addressed  to  the  latter  was 
based  upon  the  implied  assumption  that,  in  the  absence  of 
such  leave,  the  defendant  had  no  right  to  address  a  question 
of  any  kind  to  Griffin  as  a  witness  in  the  cauHe.     It  was  the 
objection  thus  urged  which  the  court  finally  sustained,  and 
hence  the  record  does  not  present  the  question  of  the  right 
of  the  party  to  ask  a  witness,  on  his  cross-examination,  con- 
cerning his  opinions  as  to  the  truth  of  the  Christian  religion 
or  the  existence  of  a  Supreme  Being.     What  the  court  in- 
timated on  that    subject  did  not,  under  the  circumstances 
attending  what' was  said  at  the  time,  amount  to  a  formal 
ruling  upon  it. 

The  judgment  is  affirmed,  with  costs. 
Filed  May  24,  1887. 
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SrATimt — OnMfTHctfMm. —  CSulanu—A  practical  construction  given  to  a  stat-  r{^^    ^ 

ute  bj  castom  is  e<|iii'valeiit  to  a  positive  law. 

Corarr  CoiCJCiSBioirERS. — Authority  to  Build  Jail  and  Slieriffi  ReMdence. — 
The  board  of  commissioners  of  a  county  has  authority  to  build  a  jail 
and  a  sheriflT's  r^esideace  in  connection  therewith. 

Save.— Om/roef. JFfctm  and  Spenficaiions.— Right  to  Change,— Compen9alio7t^ 

"Evidetuxt. — Uoaer  a  contract  between  the  board  of  commissioners  and 
an  architect,  by    wiiich    the  former,  acting  oflScially,  has  Ibe  right   to 
change  the  plans  and  specifications  for  the  proposed  building,  evidence 
of  a  request  for  a  cliange,  not  specifying  the  character  of  the  alteration, 
by  one  member,    acting   individually,  is  not  admissible  in  a  suit  Upon 
the  ooD  tract   i€>r  oomi>enaation. 

From  the  Fst^cttG  Circuit  Court. 
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8*  E,  Urrngtorif  L  Cartery  H.  Berry  and  F.  Berry^  for 
appellant. 

R.  HUl,  W.  H.  Marlz,  B.  F.  Claypool  and  J.  H.  Claypool, 
for  appellee. 

Elliott^  J. — The  principal  question  in  this  case  is  this: 
Is  the  board  of  commissioners  of  a  county  invested  with  au- 
thority to  build  a  jail  and  sheriff's  residence  ?  This  question 
appears  in  various  forms^  but  it  is  not  necessary  to  discuss 
in  detail  the  various  phases  it  assumes,  for  a  decision  upon 
the  principal  question  settles  all  phases  of  it. 

The  board  of  commissioners  represents  the  county,  and, 
by  express  statute,  as  well  as  by  necessary  implication,  is 
invested  with  very  comprehensive  powers.'  Boards  etc.,  v. 
Saunders,  17  Ind.  437 ;  Hahiead  v.  Board,  eto.,  56  Ind.  363  ; 
(y Boyle  v.  Shannon,  80  Ind.  159;  Hoffman  v.  Board,  etc.,  96 
Ind.  84;  Nixon  v.  State,  96  Ind.  111.  Some  of  the  cases 
go  so  far  as  to  say  that  it  is  the  county.  State,  ex  reL,  v.  Clark, 
4  Ind.  315 ;  Levy  Court  v.  Coroner,  2  Wall.  501.  Whether  the 
board  does  or  does  not  constitute  the  county,  may  admit  of 
question,  but  that  it  is  invested  with  very  extensive  discre- 
tionary powers  in  the  management  of  county  affiiirs  can  not 
be  doubted.  The  discretion  vested  in  it  is  comprehensive 
enough  to  authorize  it  to  build  a  sheriff's  residence  in  con- 
nection with  a  county  jail,  for  such  an  act  is  within  the  scope 
of  its  authority.  The  statute  makes  it  the  duty  of  the  board 
of  commissioners  to  provide  and  maintain  a  county  jail,  and 
the  law  enjoins  upon  the  sheriff  as  an  official  duty,  that  he 
shall  keep  the  jail.  It  results  as  a  necessary  implication,  that 
he  must  be  provided  with  the  means  of  discharging  this  duty, 
and  this  involves  the  authority  of  providing  him  with  a  resi- 
dence as  part  of  the  prison  structure,  leaving  it  to  the  dis- 
cretion of  the  board  of  commissioners  to  devise  and  secure 
the  erection  of  a  suitable  building.  It  was  not  intended 
that  the  jail  should  be  composed  entirely  of  prisoners'  cells, 
but  it  was  intended  that  it  should  be  provided  with  such 
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rooms  or  apartments  as  will  enable  the  sheriff^  by  himself  or 
deputy,  to  properly  and  efficiently  discharge  his  duties. 

We  know  judicially  that  it  has  always  been  the  custom  to 
make  suitable  provision  for  the  sheriff's  residence^  and  this 
custom  has  given  a  construction  to  the  law  which  could  not 
be  disregarded,  even  if  there  was  doubt  as  to  the  meaning 
of  the  statute.     In  speaking  of  a  practical  construction  given 
to  a  statute  the  Supreme  Court  of  Illinois  said :    ^'  It  has 
always  been  regarded  by  the  courts  as  equivalent  to  a  posi- 
tive law."     Bruce  v.  Schuyler,  4  Gilm.  221.     By  another 
KX)urt  the  principle  was  stated,  and  it  was  said :  '^  We  can  not 
shake  a  principle  which  in  practice  has  so  long  and  so  exten- 
sively prevailed."     Rogei-a  v.  Gooden,  2  Mass.  475.     There 
are  many  cases  which  declare  and   enforce  this   principle; 
among  them  are  Stuart  v.  Laird,  1  Cranch,  299 ;  Martin  v. 
Hunter,  1  Wheat.  304 ;  Cohens  v.  Virginia,  6  Wheat.  264 ; 
Ogden  v.  Saunders,  12  Wheat.  213,  290;  Minor  v.  Happer- 
sett,  21  Wall.  162;  ^ate  v.  Parkinson,  5  Nev.  15;  Pike  v. 
Megoun,  44  Mo.  491;    People  v.  Board,  etc.,  100  111.  495; 
i^ie  V.  French,  2  Pinney  (Wis.)  181. 

One  of  the  subordinate  questions  in  the  case  arises  on  the 
ruling  of  the  court  refusing  to  permit  the  appellant  to  prove 
tliat  one  of  the  commissioners,  in  a  conversation  with  the 
appellee,  after  the  plans  and  s{>ecifications  had  been  accepted, 
requested  him  to  make  a  change  in  the  plans  and  specifica- 
tions prepared  by  him  under  his  contract  with  the  board.' 
In  that  contract  the  appellee  undertakes,  as  an  architect,  to 
prepare  plans  and  specifications  for  a  jail  and  sheriff's  resi- 
dence, and  it  is  stipulated,  among  other  things,  .that  ^*  It  is 
hereby  agreed  by  and  between  the  said  parties,  that  the  party 
of  the  second  part  shall  have  said  plans  and  specifications 
made  and  drawn  in  a  good  and.  sufficient  manner,  and  pre- 
sent the  same  to  the  ^rty  of  the  first  part,  at  their  June  ses- 
sion, 1881,  and  that  it  shall  be  at.  the  option  of  the  said 
jmrty  of  the  first  part  whether  the  same  be  received  and  ao- 
VoL.  111.— 10 


146  SUPREME  a)URT  OF  INDIANA, 


The  Board  of  Commissioners  of  Franklin  County  v.  Banting. 

ceptedi  and  that  the  party  of  the  first  part  is  to  have  the 
right  to  alter  and  change  said  plans  and  specifications  in 
such  manner  as  they  may  at  any  time  deem  it  proper  and 
best  to  make  such  alteration  or  change.  And  that  said 
party  of  the  second  part  shall  alter  and  change,  add  to,  or 
take  from  such  plans  and  specifications  as  the  party  of  the 
first  part  may  order.  And  the  party  of  the  second  part 
shall  so  make,  alter  and  change  the  same  until  the  said  party 
of  the  first  part  shall  be  satisfied.^' 

It  is  doubtful  whether  the  right  of  the  board  to  compel 
the  appellee  to  make  changes  was  not  at  an  end  when  the 
plans  and  specifications  submitted  by  him  were  approved 
and  accepted  by  the  board,  for  the  provision  is  that  he  was 
to  make  such  changes  until  the  board  ^'  shall  be  satisfied,^' 
and  the  acceptance  would  seem  to  be  conclusive  evidence 
that  the  board  was  satisfied.  *  Waiving,  however,  a  decision 
of  this  point,  we  adjudge  the  ruling  to  be  right  on  other 
grounds.  In  our  opinion  the  contract  means  that  the  request 
to  make  changes  shall  come  from  the  board  acting  officially, 
and  not  from  a  member  acting  individually  and  in  his 
private  capacity.  The  cases  of  McCabe  v.  Board,  etc.^ 
46  Ind.  380,  and  Halatead  v.  Board,  etc.,  56  Ind.  363, 
do  not  oppose  this  conclusion,  for  in  those  cases  there 
was  official  action  by  the  board,  and  there  was  no  con- 
tract requiring  such  action ;  while  here,  there  is  a  contract 
requiring  such  action,  and  no  such  action  was  taken.  In 
the  cases  referred  to,  the  irregularity  did  not  consist  in  a 
failure  to  take  official  action,  but  in  the  omission  to  enter 
that  action  of  rpcord ;  while  in  this  case  the  failure  was  to 
take  any  official  action  at  all.  It  is  quite  apparent,  there- 
fore, that  there  is  a  plain  and  an  important  difference  be- 
tween the  cases.  It  is  not  the  question  in  this  case,  as  it 
was  in- those  referred  to,  whether  the  board  can  only  speak 
by  its  record,  for  the  question  is :  Can  the  acts  of  individual 
members  bind  a  party  where  official  action  is  required  ?  If 
it  were  held  that  individual  members  of  the  board  might 
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bind  a  party  by  individual,  and  not  official,  action,  then  it 
might  often  happen  that  the  act  of  a  minority  would  bind 
the  majority. 

There  is  still  another  ground  on  which  the  ruling  may  be 
sustained,  and  that  is  this :  It  was  not  stated  what  changes 
were  requested.  We  think  that  it  was  necessary  for  the  ap- 
pellee, in  any  event,  to  show  with  reasonable  certainty  that 
some  specific  changes  were  demanded,  for  it  could  not  be  ex- 
pected that  the  appellee  could  proceed  without  some  indica- 
tion of  what  was  required  of  him.  In  order  to  make  the 
evidence  material,  it  should  appear  that  some  definite  change 
or  alteration  was  proposed. 

The  fourth  and  fifth  instructions  are  assailed  by  the  appel- 
lant, but,  as  we  think,  without  success.     In  discussing  the 
principal  qaestion  in  the  case,  we  have  disposed  of  the  sub- 
stantial objections  to  these  instructions.     These  instructions 
do  not  direct  the  jury,  that  in  the  event  that  the  jail  should 
not  be  boilt,  the  appellee  might  recover  the  contract  price^ 
but  the  direction  is,  that  he  may  recover  a  reasonable  com- 
pensation for  the  services  rendered.     This  was  certainly  as 
fiivorable  as  the  appellant  had  a  right  to  ask.     It  is,  indeed^ 
very  doubtfal  whether  the  fifth  instruction  does  not  give  a 
much  more  fiivorable  direction  than  the  law  warrants,  for  it 
asserts  that  even  if  the  board  of  commissioners  was  in  fiiult 
for  not  proceeding  with  the  building  aft;er  the  award  of  the 
contract,  stilly  the  appellee  can  not  recover  the  compensation 
fixed  by  the  contract. 
Judgment  affirmed. 
Filed  May  24,  1887. 
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132  ffi7|  ExBCUnoN.— iVoccedtn^«  SuppUmentary.—Qmplaint. — Neeenary  AvermewU. 
— Demurrer, — Practice. — A  verified  complaint  in  a  proceeding  supplement- 
ary  to  execution,  which  fails  to  state  that  the  judgment  debtor  is  a 
resident  of  the  county  in  which  such  complaint  is  filed,  or  that  an  exe- 
cution against  his  property  has  been  issued  to  the  sheriff  of  the  county 
in  which  he  resides,  is  bad,  and  the  defect  may  be  reached  by  a  general 
demurrer. 

From  the  Marion  Superior  Court. 

W.  D.  Bynum  and  A.  T.  Becky  for  appellants. 
B.  Harrison,  W.  H.  H.  Miller,  J.  B.  Elam,  C.  A.  Bay,  F. 
Knefler  and  J.  S.  Berryhill,  for  appellee. 

Mitchell,  J. — A  verified  complaint  in  a  proceeding  sup- 
plementary to  execution  y  filed  with  the  clerk  of  the  superior 
court  of  Marion  county,  omitted  to  state  whether  or  not  the 
judgment  debtor,  against  whom  the  proceeding  was  insti- 
tuted, resided  in  Marion  county,  or  whether  an  execution 
against  his  property  had  issued  to  the  sheriff  of  the  county 
in  which  he  resided.  The  question  is  whether,  notwith- 
standing these  omissions,  the  complaint  stated  facts  sufficient 
to  withstand  a  general  demurrer.  Section  816,  R.  S.  1881, 
reads  as  follows:  "If,  after  the  issuing  of  an  execution 
against  property,  the  execution  plaintiff,  or  other  person  in 
his  behalf,  shall  make  and  file  an  affidavit  with  the  clerk  of 
any  court  of  record  of  any  county,  to  the  effect  that  any 
judgment  debtor,  residing  in  such  county,  has  property  (de- 
scribing it)  which  he  unjustly  refuses  to  apply  toward  the 
satisfaction  of  the  judgment,  the  court,  if  in  session,  or  the 
judge  or  clerk  thereof  in  vacation,  shall  issue  an  order  re- 
quiring the  judgment  debtor  to  appear  forthwith  before  the 
court,  *  *  ♦  or  before  the  judge  thereof,  *  *  *  to  answer 
concerning  the  same.''  In  other  words,  before  an  order  can 
be  made  requiring  a  judgment  debtor  to  appear  and  answer 
concerning  his  property,  an  affidavit  or  verified  complaint 
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must  be  filed  with  the  clerk  of  the  county  in  which  the  deV**^^^^ 


reffldes,  showing,  among  other  things,  that  the  latter  is  a 
dent  of  the  county  in  which  the  proceeding  is  about  to 
instituted,  and  that  an  execution  against  his  property^  »^^ 
been  issued  to  the  sheriff  of  the  county  in  which  be  '   ^^ 


or  if  he  do   not  reside   in  the  State,  to  the  sheriff  ^*       ^  5 
county  in  which  the  judgment  was  rendered.     Sections    »         ' 
816,  R.  S.  1881.      Until  a  verified  complaint  or  affida-^^*'     ^ 
the  foregoing  effect  is  filed,  no  authority  exists  for  any   ^^^l^x 
or  judge  to  issue  an  order  requiring  the  judgment    <i« 
to  appear. 

The  complaint  under  consideration  alleges  that  an    ^"^^^ 
tion  issued  to  the  sheriff  of  Marion  county  upon    a     3  ^^^8' 
ment   rendered    in    Hamilton   county.     It  does    not;      sto.t;e, 
however,  that  the  'judgment  debtor  is  a  resident  of    lNta.x-ion 
county,  nor  that  an  execution  against  his  property  liaA    Issued 
to  the  county  in  which  he  resided,  nor  that  he  is  a.  rkOTx^xresi- 
dentof  the  State.    The  case  is  not  distinguishable  frorxx  .I^otjnler 
V.  Griffin,  83  Ind.  297,  in  which  it  was  held  that   ^    similar 
omission  was  fatal  to  the  validity  of  the  complaint.  Xxx    that 


case  the  court  said:     "It  is  just  as  necessary  that    t:Vk«    ^ 
plaint  should   show  that  the  execution  had  issue^     ^^      , 
proper  county,  as  that  it  had  issued  at  all." 

The  statute  enables  a  judgment  creditor  to  PU.r-^x:^^^ 
traordinary  remedy  in  aid  of  his  execution,  but    |^^    ^     ^^  ex- 
resort  to  this  remedy  by  a  substantial  compliar^^^        ^^^  only 
law.      Mitchell  v.  Bray,  106  Ind.  265;  Earl  v.  Sfcf  ^^^^^^^^l^  the 
178 ;  Dillman  v.  Dillman,  90  Ind.  585.  >  ^3  Ind. 

In  support  of  the  ruling  of  the  court,  it  is  <5orxt:^ 
the  omitted  averments  relate  to  or  affect  the  ju^^  ^^^ed  that 
the  court  over  the  person  of  the  judgment  deV>t<^  ^^<ition  of 
the  argument  proceeds,  the  objection  to  the  ^OTtX'fc>^-i"  Hence, 
have  been  reached  only  by  a  demurrer  assigt^i  ^^int  could 
that  the  court  had  no  jurisdiction  over  the  per^*>.  ^  as  cause 
fendant,  or  by  an  answer  to  the  jurisdiction  as  ^    ^**  ^^e  de- 

^^^Vided  by 
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section  343^  B.  S.  1881.    As  applicable  to  this  proceeding, 
the  view  thus  urged  is  not  sustainable. 

Whenever  it  appears  upon  the  face  of  a  complaint,  which 
in  other  respects  states  a  cause  of  action,  that  the  suit  was 
commenced  in  the  wrong  county,  or  where  the  fact  does  not 
appear  in  the  complaint,  but  can  be  shown  nevertheless,  then 
the  proviso  to  section  343  applies.  In  such  a  case  objection 
must  either  be  taken  by  demurrer  for  want  of  jurisdiction, 
or  by  answer.  The  case  before  us  does  not  come  within  that 
rule.  The  statute,  as  has  been  seen,  requires  that  an  affida- 
vit shall  be  filed  setting  forth  certain  facts.  In  the  verified 
complaint  before  us,  certain  facts  necessary  to  be  averred 
and  proved,  in  order  that  the  plaintiff  might  be  entitled  to 
the  remedy  which  he  is  seeking  to  avail  himself  of,  were 
omitted.  When  a  pleading  omits  an  averment  which  is  nec- 
essary to  establish  the  plaintiff^s  right,  or  entitle  him  to  the 
remedy  or  redress  demanded,  the  omission  or  defect  may  be 
reached  by  a  general  demurrer.  Bliss  Code  Plead.,  section 
413;  1  Works  Pi-.,  section  485. 

Section  822,  R.  S.  1881,  provides,  in  substance,  that  all 
proceedings  under  the  act  relating  to  proceedings  supple- 
mentary to  execution,  after  the  order  requiring  parties  to 
appear,  shall  be  summary,  without  further  pleadings.  ''  But 
the  sufficiency  of  the  order  and  of  the  affidavit  first  filed  by 
the  plaintiff  may  be  tested  by  demurrer  or  motion  to  dismiss 
or  strike  out  the  same.''  It  will  thus  be  seen  that  the  statute 
does  not  permit  pleadings  as  in  ordinary  civil  actions.  Burhett 
V.  Holmartj  104  Ind.  6,  11.  The  court  tried  the  case  upon 
this  theory,  and  properly  refused  the  defendants  below  per- 
mission to  file  answers  in  bar.  There  was,  therefore,  no 
propriety  in  holding  that  objection  to  the  omissions  above 
referred  to  must  have  been  taken  by  answer.  The  demurrer, 
as  it  appears  in  the  record,  was  a  general  demurrer.  It  was 
overruled,  and  an  exception  entered  of  record.  There  is 
nothing  in  the  memorandum  which  the  clerk  has  copied  into 
the  record,  following  the  demurrer,  or  in  what  purports  to 
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be  a  role  of  cK^arL,  which  ut  zhn^i  cr>pi';<]  int/i  ihi;  n-^^/H,  mi^l 
which  reqcir^i*  ji  brit^f  t^tatcmeot  of  th<j  \ptt\uiM  r^^AUA  o$$  i/p 
be  filed  wizii  a  r^ntral  demurrer,  whi'/h  can  ^:i'rrt  miy  <y;i*-' 
trolling  iniiHUiti*:  c»b  the  quectiosu 

The  stauiai^f:  iPi?*«rltM»  i^e  forio  of  ^i^isj'irn-r,  jsif;'l  it  i/.;*/ 
be  doabcei  ▼iii^ii'-r  «c»urt&  c&a  br  ru-ie  a/j/j  t//  l;*e  i'////^  U.'juft 
|irescril>rii-  ZMuioebh.  if,  la  vl.^tlo:*  'yf  a  r'-.>  *A  <//vrt,— 
aod  po«=a':L7  a.  xut  fj*»eD^j?r  'A  ^\J  r-^'** , — *y/*iu>^\  fj'/m 
request  *iir»uiL  r-duhe  v>  ♦---tVr  a:;r  ^rv-.'^'i  '/f  V///-'V« 
t«-»  tiie  pi»iai::mr  ti  vui'.'L  a  d^r.-rreT  JUJ»'3  v»-*a  d*:^^  ;i  wv^-'j 

EiiirriT-     ^z"  A-  i-'.n  ^^r-it^c  v^  aiT  'm**    tiic   »"*  -t    :*  i'   iti»^ 


and  z-i  ~^—fZL**^_  -.-»-  -.--^  jl.  •"  uui  il.*^  .  *^  '..-*••:%-   >:'  /ui/'*^ 

eoars  ir  •n:^--rrT  —- 

For  "lit-  -iT— ••    -^  -v^-*- „_:,••  t-^  o-^-v^-f  ;     t'>  ^>-  '-^ 

dens  i  ITT -.>**» womfc;"^-  '  ir   -B-    *:^    :.  .  •-  -..  >^    z:^*-?*  *. >5'';*/ir 
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No.  5740. 

Wiley  v.  The  Cobporation  op  Blufpton. 

MuNiGiFAii  CosFORATlON. — Special  Charter. — AmendmenL — Enlargement  (jf 
Juriadietion, — Where,  prior  to  Kovember  1, 1851,  a  municipal  corpora* 
tion  was  created  and  organized  under  a  special  act,  and  such  act  was* 
continued  in  force  hj  the  Constitution  of  1851,  the  General  Assembly- 
has  power,  by  special  act,  to  amend  the  act  of  incorporation,  so  as  to- 
enlaiige  the  jurisdiction  of  the  municipality  territorially  or  otherwise. 

Same. — Town  <3f  Blvffian, — Amendment  of  Charier  by  Special  AeL — Gonstitu- 
tional  Xaio.— The  subject  of  the  act  of  February  15,  1873,  to  amend  cer- 
tain enumerated  sections  of  the  act  of  February  12, 1851,  to  incorporate^ 
the  town  of  Blufilon,  is  not  one  of  the  subjects  enumerated  in  Bection> 
22,  of  article  4,  of  the  Constitution  of  1851,  prohibiting  the  General 
Assembly  from  passing  special  laws,  and  is  a  valid  and  constitutional 
exercise  of  legislative  power. 

Same. — Local  and  General  Jmw8. — Question  for  Legidalure. — It  is  for  the 
Legislature  alone  to  judge  whether  a  law  on  any  given  subject,  not 
enumerated  in  section  22,  of  article  4,  of  the  Constitution,  can  be  made 
applicable  and  of  uniform  operation  throughout  the  State,  as  required 
by  section  23  of  the  same  article. 

From  the  Wells  Circuit  Court. 

R.  8.  Taylor,  for  appellant. 

J.  8.  Daileyy  L.  Mock,  8.  Claypool,  W.  A,  Kdchamj  A^ 
Iglehart  and  C.  L.  Wedding,  for  appellee. 

HoWK,  J. — This  cause  was  submitted  to  the  trial  court  a» 
an  ^'  agreed  case,"  upon  an  agreed  statement  of  facts,  made 
out  and  signed  by  the  parties,  under  the  provisions  of  sec- 
tion 553,  R.  S.  1881.  Thereupon,  the  court  found  for  the 
appellee,  the  defendant  below.  Over  appellant's  exception 
to  its  finding,  the  trial  court  adjudged  that  he  take  nothing 
by  his  suit,  and  that  appellee  recover  of  him  its  costs  in  this 
action  expended. 

Error  is  assigned  here  by  appellant,  the  plaintiff  below, 
upon  the  finding  of  the  trial  court  against  him  upon  the 
agreed  statement  of  facts. 

The  facts  agreed  upon  by  the  parties  to  this  suit  were  sub- 
stantially as  follows : 

**  1st.  The  town  of  Blufflon  was  incorporated  by  a  special 
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act  of  the  Legislature,  approved  February  12th,  1851,  and 
has  never  surrendered  its  special  charter,  nor  organized  under 
the  general  law. 

"  2d.  This  charter  was  amended  by  the  act  of  February 
15th,  1873,  and,  since  the  passage  of  that  act,  the  corpora- 
tion of  Blufilon  has  claimed  the  benefit  of  its  provisions  and 
has  been  exercising  the  powers  conferred  by  it.  Both  said 
acts  are  hereby  made  part  of  the  record,  without  being 
formally  set  out. 

*^3d.  Before  the  passage  of  that  act,  the  corporation 
boundaries  of  the  town  of  Bluffion  were  as  indicated  by 
the  double  pencil  lines  on  the  map  filed  herewith  and  made 
part  of  this  agreement.  By  that  act,  the  boundaries  of  said 
town  were  extended  so  as  to  include  all  of  section  four,  ex- 
cept that  part  lying  northeast  of  the  Wabash  river,  indicated 
on  said  map. 

"  [Here  insert  diagram  of  section  4,  showing  the  Wabash 
river  crossing  the  northeast  corner  thereof,  (2)  the  town  of 
Blufiton,  as  incorporated  February  12th,  1851,  inclosed  by 
double  lines,  and  (3)  the  residue  of  the  section,  brought 
within  the  corporation  boundaries  by  the  amendatory  act  of 
February  15,  1873.] 

'^  4th.  Since  the  passage  of  that  act,  the  defendant  has 
been  exercising  corporate  jurisdiction  over  all  said  territory, 
and  has  levied  taxes  for  corporation  purposes  on  all  the 
lands  embraced  withki  the  same,  basing  her  claim  of  right 
so  to  do  upon  said  acts. 

'^  5th.  The  lands  described  in  the  complaint  are  and  were 
the  property  of  the  plaintiff,  as  stated  in  the  complaint,  and 
were  not  included  within  the  corporate  limits  of  the  town  of 
Bluffton,  prior  to  the  passage  of  said  act  of  February  15th, 
1873,  but  were  added  thereto  by  said  act.  The  taxes  men- 
tioned in  said  complaint  were  levied  on  the  lands  therein 
described  by  the  defendant,  and  were  paid  by  the  plaintiff 
under  protest,  as  stated  in  the  complaint.  Said  lands  have 
never  been  laid  off  into  lots,  streets  or  alleys,  excepting  that^ 
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since  said  taxes  were  levied,  the  plaintiff  laid  off  twelve  lots, 
with  streets,  on  the  northwest  corner  of  the  lands  described 
in  the  complaint  (said  plat,  including  streets,  is  499  feet  by 
283  feet,  containing  one  acre,  as  shown  on  said  map),  but  are, 
and  always  have  been,  held  and  used  by  the  plaintiff  in  a 
single  body,  for  farming  and  agricultural  purposes,  as  stated 
in  the  complaint,  and  contain  ninety-six  acres. 

"6th.  It  is  claimed  by  the  plaintiff:  1st.  That  the  Leg- 
islature can  not  confer  upon  the  corporation  of  Blufflon  any 
new  or  additional  jurisdiction  or  power  by  special  law,  and 
that  so  much  of  the  act  of  February  15th,  1873,  as  assumes 
to  enlarge  the  jurisdiction  of  said  corporation,  in  point  of 
territory  or  otherwise,  is  void.  2d.  That  the  lands  of  the 
plaintiff,  not  having  been  laid  out  into  lots,  streets,  or  alleys, 
or  used  for  municipal  or  town  purposes,  are  not  legally  liable 
to  municipal  taxation  by,  or  for  the  benefit  of,  the  defend- 
ant, and  that  the  taxes  levied  on  the  same  by  the  defendant, 
and  paid  by  the  plaintiff,  are  illegal. 

"  7th.  Both  these  positions  are  controverted  by  the  de- 
fendant. 

"  If,  upon  the  foregoing  facts,  the  court  shall  find  that  the 
law  is  with  the  plaintiff,  then  judgment  shall  be  rendered 
for  the  plaintiff  for  thirty-five  dollars;  otherwise  judgment 
shall  be  for  the  defendant." 

Two  questions  are  presented  for  our  decision  by  the  record 
of  this  cause  and  the  error  assigned  thereon  by  appellant, 
the  plaintiff  below,  namely : 

1.  Where,  prior  to  November  1st,  1851,  a  municipal  cor- 
poration was  created  and  organized  under  a  special  act  of 
incorporation,  and  such  act  was  continued  in  force  by  and 
under  the  fourth  clause  of  the  schedule  or  ordinance  annexed 
to,  and  constituting  a  part  of,  our  State  Constitution  of  1851, 
had  or  has  the  General  Assembly  power  or  authority,  by 
4special  act,  to  amend  such  act  of  incorporation,  in  such  man- 
ner as  to  enlarge  the  jurisdiction,  territorially  or  otherwise, 
of  such  municipal  corporation? 
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2.  Conceding  that  the  General  Assembly  has  such  power 
or  authority,  is  the  act  of  February  15th,  1873,  to  amend 
certsrin  enumerated  sections  of  the  act  of  February  12th, 
1851,  *^to  incorporate  the  town  of  Bluffton,'^  a  valid  and 
constitutional  exercise  of  such  power  or  authority  ? 

We  will  consider  and  decide  these  two  questions  in  the 
order  of  their  statement. 

1.  In  section  13,  of  article  11,  of  our  State  Constitution 
of  1851,  it  is  provided  as  follows :  "  Corporations,  other  than 
banking,  shall  not  be  created  by  special  act,  but  may  be 
formed  under  general  laws."  Section  212,  R.  S.  1881. 
By  this  constitutional  provision,  construed  in  connection 
with  the  other  provisions  of  the  Constitution  of  1851,  it 
was  certainly  intended  that,  on  and  after  November  1st, 
1851,  the  General  Assembly,  the  law-making  power  of  this 
State,  should  have  no  power  or  authority,  by  special  act,  to 
create,  to  originate  or  to  bring  into  existence,  as  a  new  cor- 
porate entity,  a  municipal  corporation  where  none  had  pre- 
viously existed ;  but,  on  and  after  the  day  named,  the  legis- 
lative power  or  authority  of  the  General  Assembly  was 
limited,  by  the  constitutional  provision  quoted,  to  the  enact- 
ment of  a  general  law,  under  which  such  new  corporate 
entity  might  be  formed.  In  the  schedule  annexed  to,  and 
constituting  a  part  of,  our  State  Constitution  of  1851,  "  That 
no  inconvenience  may  arise  from  the  change  in  the  govern- 
ment, it  is  hereby  ordained  as  follows:  *  *  *  Fourth. 
All  acts  of  incorporation  for  municipal  purposes  shall  con- 
tinue in  forcC'  under  this  Constitution  until  such  time  as 
the  Greneral  Ajssembly  shall,  in  its  discretion,  modify  or 
repeal  the  same."     Section  235,  R.  S.  1881. 

It  IS  not  controverted  by  appellant's  counsel,  as  we  under- 
stand his  briefs  of  this  cause,  that  the  act  of  February  12th, 
1851,  entitled  "An  act  to  incorporate  the  town  Of  Bluffton, 
in  Wells  county,  Indiana,*'  was  continued  in  full  force  under 
and  by  virtue  of  the  provisions  of  the  fourth  clause  of  the 
schedule  annexed  to  and  forming  a  part  of  our  State  Con- 
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stitation  of  1851.  His  learned  counsel  claims^  however^ 
with  much  earnestness  and  ability,  that,  while  8uch  act  of 
incorporation,  or  special  charter  of  the  town  of  Blufilon, 
was  so  continued  in  force,  no  power  or  authority  was  vested 
in  the  General  Assembly,  by  any  provision  of  the  State 
Constitution  of  1851,  to  amend  by  special  act  such  special 
charter  in  such  manner  as  to  enlarge,  territorially  or  other- 
wise, the  jurisdiction  of  the  corporate  authorities  of  such 
town  of  BluflFton.  While,  by  the  terms  of  such  fourth 
clause  of  the  schedule,  discretionary  power  was  clearly 
vested  in  the  General  Assembly  to  "modify  or  repeal'* 
such  act  of  incorporation,  or  special  charter,  of  the  town 
of  Blufilon,  so  continued  in  force,  it  is  forcibly  contended 
by  appellant's  counsel,  with  much  research  and  learning,  that 
this  power  to  "  modify  "  did  not  authorize  the  General  As- 
sembly to  amend,  by  special  act,  such  special  charter  or  act 
of  incorporation,  so  as  to  enlarge  the  jurisdiction,  territorially 
or  otherwise,  of  the  corporate  authorities  of  the  town  of 
Blufiton. 

It  is  not  necessary,  however,  that  we  should  pursue  the 
arguments  of  appellant's  counsel,  or  that  we  should  examine 
and  consider  at  any  greater  length  the  first  of  the  two  ques- 
tions heretofore  stated  in  this  opinion.  During  the  last 
twenty  years,  substantially  the  same  question  has  been  pre- 
sented here  for  decision  in  a  number  of  cases ;  and  it  has 
been  uniformly  held,  that,  under  the  fourth  clause,  above 
quoted,  of  the  schedule  or  ordinance  which  is  annexed  to, 
and  constitutes  an  integral  part  of,  our  State  Constitution  of 
1851,  the  General  Assembly  is  expressly  authorized,  by  and 
under  the  discretionary  power  to  "  modify,"  to  amend  an  act 
of  incorporation,  or  special  charter,  for  municipal  purposes, 
continued  in  force  by  such  fourth  clause,  even  where  the 
efiect  of  the  amendment  would  be  to  enlarge  the  jurisdiction, 
territorially  or  otherwise,  of  the  corporate  authorities  of  the 
municipality.  Longworth  v.  Convmxm  Council  of  the  Oity  of 
Evansmlle,  32  Ind.  322 ;  Oity  of  Evansville  v.  Bayard,  30 
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lad.  450 ;  Chamberlain  v.  City  of  EvanaviUe,  77  In^.  542 ; 
Echds  V.  Evansmlle  Street  R.  W.  Co.,  78  Ind.  261  (41  Am. 
R.561);  Warren  y.  Oiy  of  Evansville,  106  Ind.  104;  Cor- 
foration  of  Blvfftcm  v.  Studabaker,  106  Ind.  129 ;  City  of 
EvansviUe  v.  SummerSy  108  Ind.  189. 

In  the  case  last  cited,  afler  quoting  the  fourth  clause  of 
the  schedule  or  ordinance  which  is  annexed  to,  and  forms 
a  part  of,  our  State  Constitution  of  1851,  the  court  said: 
"That  the  special  charter,  thus  granted  and  retained,  may 
be  amended  by  special  or  general  acts,  is  not  here  questioned, 
and  is  well  settled.^'  Upon  these  authorities,  it  must  be 
held,  we  think,  in  the  case  in  hand,  that,  under  such  fourth 
clause  of  the  schedule  annexed  to  the  State  Constitution  of 
1851,  the  Greneral  Assembly  had  the  power  or  authority  to 
amend  the  act  of  incorporation  of  February  12th,  1851,  or 
special  charter  of  the  town  of  Blufilon,  by  special  act,  even 
where  the  effect  of  such  amendatory  act  was  to  enlarge  the 
jurisdiction,  territorially  or  otherwise,  of  such  municipal  cor- 
poration. It  is  certain  that  such  an  amendatory  act  does  not 
fall  within  any  of  the  cases  enumerated  in  section  22,  of  ar- 
ticle 4,  of  the  State  Constitution  of  1851  (section  118,  B.  S. 
1881),  wherein  it  is  declared  that  "  The  General  Assembly 
shall  not  pass  local  or  special  laws.'^  Whether  or  not  the 
subject  of  such  amendatory  act  was  one  where  a  general  law 
could  have  been  made  applicable,  ''and  of  uniform  opera- 
tion throughout  the  State,''  was  a  question  for  the  decision 
of  the  General  Assembly,  and  not  of  the  courts.  Section 
119,  R.  S.  1881.  Thus,  in  Gentile  v.  State,  29  Ind.  409,  it 
was  held  by  this  court  that  it  is  for  the  Legislature  alone  to 
judge  whether  a  law  on  any  given  subject,  not  enumerated 
in  section  22  of  article  4,  can  be  made  applicable  ''  and  of 
uniibrm  operation  throughout  the  State,"  as  required  by  sec- 
tion 23  of  the  same  article,  of  the  State  Constitution  of 
1851.  Upon  this  point,  the  case  cited  has  been  approved 
and  followed  in  a  number  of  our  decided  cases.  Longworth 
V.  Common  Council,  etc.,  supra;  State,  ez  reL,  v.  Tucker,  46 
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Ind.  355 ;   Vickery  v.  Chase,  50  Ind.  461 ;  Kelly  v.  State,  ex 
rd,y  92  Ind.  236 ;  Johnson  v.  Board,  etc,  107  Ind.  15. 

The  subject  of  the  act  of  February  15th,  1873,  amending 
certain  sections  of  the  act  of  incorporation,  or  special  char- 
ter, of  the  town  of  Bluffton,  is  not  one  of  the  subjects  enu- 
merated in  section  22,  of  article  4,  of  the  State  Constitution 
of  1851,  wherein  the  General  Assembly  were  prohibited 
from  passing  special  laws.  By  their  enactment  of  such 
special  amendatory  act,  the  General  Assembly  virtually  de- 
cided that  the  subject  of  such  act  was  one  to  which  a  gen- 
eral law,  "  of  uniform  operation  throughout  the  State,*' 
could  not  be  made  applicable ;  and  such  decision  is  final  and 
conclusive. 

2.  This  brings  us  to  the  consideration  of  the  second  ques- 
tion, hereinbefore  stated,  namely :  Conceding  the  power  or 
authority  of  the  General  Assembly  to  amend,  by  special  act, 
the  above  entitled  act  of  incorporation  of  February  12th, 
1851,  or  special  charter  of  the  town  of  Blufiton,  is  the 
amendatory  act  of  February  15th,  1873,  a  valid  and  consti- 
tutional exercise  of  such  power  or  authority  ?  We  know  of 
no  objections  to  the  validity  or  constitutionality  of  such 
amendatory  act,  other  than  those  we  have  already  consid- 
ered, and  have  found  to  be  insufficient.  When  it  is  conceded 
that  the  subject  of  such  act  is  a  proper  subject  of  legislation, 
it  is  not  within  the  province  of  the  courts  to  criticise  the 
impolicy  or  seeming  injustice  of  the  provisions  of  the  stat- 
ute, or  to  relieve  a  party  aggrieved  thereby  from  the  opera- 
tion thereof.  For  such  grievances  the  General  Assembly 
alone  can  furnish  adequate  relief. 

We  are  of  opinion  that  the  court  did  not  err  in  finding 
for  appellee,  the  defendant  below,  upon  the  agreed  statement 
of  facts  herein. 

The  judgment  is  affirmed,  with  costs. 
Filed  May  25, 1887. 
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Practice. — Appeal, — Showing  of  Error. — Reversal  of  Judgment. — Unless  the 
lecord  affirmatively  shows  the  existence  of  error,  and  that  it  was,  or 

probably  was,  prejudicial  to  the  party  complaining,  the  judgment  will       

not  be  reversed.  r^^9    39 

Same. — Evidenee. — Eraminaiion  0/  Witness. — Objection  to  Question.— Stale- 
ment  as  to  Answer  Expected. — To  constitute  available  error  in  ruling  out 
a  question  propounded  to  a  witness,  the  interrogating  party  must 
announce  to  the  court  what  he  expects  to  elicit  in  answer  to  the  ques- 
tion. A  general  statement  that  he  expects  to  follow  up  the  question  by 
showing  a  certain  fact,  but  not  announcing  that  he  expects  to  make  the 
proof  by  the  witness  interrogated,  is  not  a  compliance  with  the  rule, 

GoRFORATZOK. — Sale  of  Stock, — Implied  Warranty. — There  is  no  implied 
warranty  on  the  part  of  the  vendor  of  certificates  of  stock,  that  the 
corporation  issuing  them  is  a  corporation  de  jure.  If  the  corporation 
iasi  de  Jaido  one,  that  is  sufficient  to  relieve  the  vendor  from  any  implied 
warranty  as  to  the  existence  of  the  corporation. 

Prom  the  Montgomery  Circuit  Court. 

G.  W.  Paul  and  J.  E,  Humphries,  for  appellant. 
E.  C.  Snyder y  G.  D.  Hurley ^  B.  Orane  and  W.  H.  Thomp- 
son, for  appellee. 

ZoLLARS^  C.  J. — Appellant  purchased  from  appellee  cer- 
tificates of  stock  in  the  Crawfordsville  and  Shannondale 
Consolidated  Turnpike  Company.  He  claims  that  the  stock 
IS  not  worth*  what  he  gave  for  it,  and  that,  therefore,  he  suf- 
fered loss  by  reason  of  the  purchase.  He  further  claims, 
that  appellee  is  liable  to  him  because  of  warranties,  express 
and  implied,  and  because  of  fraudulent  representations  in 
the  sale  and  transfer  of  the  stock  to  him,  in  relation  to  the 
value  of  the  stock,  in  relation  to  the  stock  having  been  paid 
ap^  and  in  relation  to  the  debts,  and  the  legal  incorporation 
of  the  company. 

It  is  urged  that  the  court  below  erred  in  excluding  evi- 
dence which  would  have  proved,  or  tended  to  prove,  the 
existence  and  violation  of  the  alleged  warranties,  and  the 
existence  of  the  alleged  fraud  on  the  part  of  appellee. 


160  SUPREME  COURT  OF  INDIANA, 


Harter  i\  Eltzroth. 


It  is  contended  on  the  part  of  appellee,  that  the  record 
does  not  present  the  questions  discussed  by  counsel  in  such 
a  way  as  to  justify  this  court  in  overthrowing  the  judgment 
in  his  favor.     That  contention  can  not  be  disregarded. 

It  has  long  been  the  settled  rule,  that  this  court  will  not 
reverse  a  judgment  of  the  trial  court  unless  the  record  affirm- 
atively shows  the  existence  of  the  errors  urged  by  the  com- 
plaining party,  and,  also,  that  those  errors  were,  or  probably 
were,  prejudicial  to  the  party  against  whom  they  were  com- 
mitted. Binna  v.  State,  66  Ind.  428 ;  Cline  v.  Lindaey,  110 
Ind.  337,  and  cases  there  cited ;  McKinaey  v.  McKee,  109 
Ind.  209,  and  cases  there  cited. 

When  appellant  was  upon  the  stand  as  a  witness  in  his 
own  behalf,  he  was  asked  by  his  counsel  to  state  what,  if 
anything,  appellee  said  at  the  time  of  the  transfer  of  the 
stock  about  its  being  paid  up.  The  court  sustained  an  objec- 
tion to  the  question,  and  appellant  excepted,  but  it  was  in  no 
way  stated  to  the  court  what  fact,  or  facts,  appellant  expected 
to  prove  by  an  answer  to  the  question.  The  trial  court  was 
not  informed  of  what  the  answer  to  the  question  might  be, 
nor  had  it  any  means  of  knowing.  Neither  has  this  court 
any  means  of  knowing  what  the  answer  might  have  been. 

This  court,  clearly,  can  not  assume,  or  presume,  that  the 
answer  would  have  been  such  as  to  establish  any  fact  favor- 
able or  beneficial  to  appellant.  For  aught  that  was  made  to 
appear  below,  and  for  aught  that  is  shown  by  the  record 
here,  it  might  as  well  be  assumed  that  the  answer,  if  allowed, 
would  have  been  detrimental  to  appellant.  It  is  sufficient 
here,  that  the  record  does  not  affirmatively  show,  that  appel- 
lant was  injured  by  the  ruling  of  the  court  below  in  sustain- 
ing the  objection  to  the  question,  nor  that  there  was  error  in 
that  ruling.  Mitchell  v.  Chambers,  65  Ind.  289 ;  Wilcox  v. 
Majors,  88  Ind.  203;  Louisville,  etc.,  R.  W.  Co.  v.  SmiJlK,  91 
Ind.  119;  Ellioii  v.  Russell,  92  Ind.  526  (530). 

What  we  have  said  in  reference  to  the  ruling  of  the  court 
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below  apon  the  above  question  applies  to  the  rulings  upon 
all  the  other  questions  propounded  to  appellant. 

A  question  as  to  the  value  of  the  stock  at  the  time  of  the 
transfer  to  appellant  was  propounded  to  the  witness,  Dur- 
ham. Upon  objection  being  made  to  the  question^  appellant 
ADuounced  to  the  court  that  he  expected  to  follow  it  up  hj 
showing  that  appellee  represented  the  stock  to  be  of  some 
value.  Upon  that  announcement,  the  court  ruled  that  ap- 
pellee would  have  to  introduce  that  evidence  first.  There 
was  no  available  error  in  that  ruling,  if  for  no  other  reason, 
for  the  reason  that  appellant  neither  excepted  to  the  ruling 
nor  assigned  it  as  a  cause  for  a  new  trial.  1  Works  Pr., 
flection  929 ;  Fryharger  v.  Andre^  106  Ind.  337 ;  Hampson 
V.  Fall,  64  Ind.  382 ;  North  Western  Mutual  Life  Ina.  Go.  v. 
HeimanUy  93  Ind.  24. 

The  general  statement  by  appellant,  that  he  expected  to 
follow  up  the  question  to  Durham  by  showing  that  appellee 
represented  the  stock  to  be  of  some  value,  can  not  be  ex- 
tended to,  and  so  connected  with,  the  questions  propounded 
to  appellant,  as  a  witness,  as  to  fill  the  demands  of  the  rule 
which  requires  that,  in  order  to  constitute  available  error  in 
ruling  out  a  question,  the  interrogating  party  must  announce 
to  the  court  what  he  expects  to  elicit  from  the  witness  in  an- 
swer to  the  question.  The  ofier  must  be  to  make  the  proof 
by  the  same  witness  to  whom  the  question  is  propounded. 

Appellant  further  contends  that  the  court  below  erred  in 
overruling  his  demurrer  to  the  second  paragraph  of  appel- 
lee's answer.     There  is  no  available  error  in  that  ruling. 

In  the  first  place,  that  paragraph  of  answer  negatives  all 
of  the  allegations  of  warranty  and  fraud  set  up  in  appel- 
lant's complaint. 

Appellee  did  not,  by  the  sale  and  transfer  of  the  certifi- 
cates of  stock,  impliedly  warrant  that  the  turnpike  company 
had  been  incorporated  in  strict  compliance  with  the  statute 
omthorizing  such  corporations.  There  was  a  statute  author- 
Voi-.  111.— 11 
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izing  such  corporations^  and  the  answer  shows  that,  at  the 
time  the  certificates  of  stock  were  issuedi  the  turnpike  com- 
pany waSy  at  least,  a  de  facto  corporation.  That  was  entirely 
sufficient  to  exonerate  appellee  from  liability  on  account  of 
any  implied  warranty  thei'e  may  have  been  in  the  sale  and 
transfer  of  the  certificates  of  stock,  as  to  the  existence  of  the 
corporation. 

In  a  case  involving  municipal  bonds  issued  without  stat- 
utory  authority,  and  in  speaking  of  the  implied  warranty  in 
the  sale  of  such  securities,  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Otis  v.  OuUum,  92  U.  S.  447,  said : 
"  The  seller  is  liable  ex  delicto  for  bad  faith ;  and  ex  contractu 
there  is  an  implied  warranty  on  his  part  that  they  belong  to 
him,  and  that  they  are  not  forgeries.  Where  there  is  no  ex- 
press stipulation,  there  is  no  liability  beyond  this.  If  the 
buyer  desires  special  protection,  he  must  take  a  guaranty .'' 
A  less  liberal  rule,  clearly,  can  not  be  applied  to  the  sale  and 
transfer  of  certificates  of  stock. 

It  was  held  in  the  case  of  People's  Bank  v.  KurtZy  99  Pa^ 
St.  344  (44  Am.  B.  112),  as  stated  in  the  syllabus,  that  the 
vendor  of  a  share  of  stock  impliedly  warrants  that  the  same 
is  issued  by  the  duly  constituted  officers  of  the  company ; 
and  that  he  does  not  impliedly  warrant  that  such  a  share  haa 
not  been  fraudulently  issued  by  the  officers  in  excess  of  the 
charter  limit. 

We  have  been  unable  to  find  any  authority  holding  that 
the  vendor  of  shares  of  stock  impliedly  warrants  that  the 
corporation,  by  which  the  certificates  of  stock  were  issued, 
was  a  corporation  de  jure. 

The  record  presents  no  error  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  at  appellant's  costs. 

FUed  May  24, 1887. 
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No.  12,262.  la  ^ 

Joyce  et  al.  v.  Hamilton  et  al.  lag  as?! 

Advancemisnt. —  What  ChnslUtUea, — Real  Estate.— To  constitute  an  advance-  i5i    761 

ment  the  ancestor  must,  in  his  lifetime,  divest  himself  of  all  interest  ^ 

in  the  property  set  apart  to  the  heir. 

Same. — Piossession  of  Properly  by  Heir, — Improvements, — Intention. — Different 
Disposition  by  Ancestor. — Where,  by  the  direction  and  with  the  consent 
of  the  owner,  his  daughter  and  her  husband  enter  into  the  possession 
of  a  tract  of  land,  and  with  his  knowledge  make  lasting  and  valuable 
improvements,  it  being  the  father's  intention  that  they  shall  reside 
thereon  during  his  life,  receive  the  proceeds,  keep  up  repairs  and  pay 
taxes,  and  at  his  death  the  daughter  to  take  a  life-estate,  with  remainder 
to  her  children,  there  is  no  advancement,  and  the  ancestor  may  make  a 
different  disposition  from  that  intended. 

Same. — Evidence, — Declarations  0/  Ancestor  as  to  Intention. — In  an  action  by 
the  daughter  to  quiet  title,  evidence  of  declarations  made  by  her  father,  « 

previous  to  the  time  she  took  possession,  showing  an  intention  different 
from  that  asserted  in  the  plaintiff's  behalf,  is  admisdible. 

From  the  Rush  Circuit  Court. 

Q.  H.  Puntenney,  A.  B.  Irviuy  J.  Q.  Thomas  and  /.  J. 
SpanUy  for  appellants. 
B.  L.  Smithy  C.  Cambern  and  T.  J.  Newkirky  for  appellees. 

NiBLACK,  J. — Complaint  by  Mary  B.  Joyce  and  John  F. 
Joyce^  her  husband^  against  Martha  J.  Hamilton  and  Rebecca 
Hamilton,  to  quiet  title  to  a  tract  of  land  in  Rush  county. 

The  complaint  was  in  four  paragraphs,  but  the  first  and 
second  were  withdrawn  before  the  cause  was  tried.  The 
third  paragraph  averred  that  the  plaintifi^  Mary  B.  Joyce 
was  the  daughter  of  one  Francis  M.  Hamilton,  who  had  died 
testate;  that  in  May,  1880,  the  decedent  was  the  owner  of 
the  land  in  controversy,  particularly  describing  it,  and  that 
he  then  gave  it  to  her,  the  said  Mary  B.  Joyce,  as  an  ad- 
vancement out  of  his  estate;  that  soon  afterwards  the  plain- 
tifis,  with  the  knowledge  and  consent  of  the  decedent,  went 
into  the  possession  of  said  tract  of  land,  and  had  ever  since 
continued  in  such  possession,  having  in  the  mean  time  paid 
the  taxes  and  made  valuable  and  lasting  improvements  on 
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the  same ;  that  afterwards,  on  the  21st  day  of  March,  1883, 
the  decedent,  being  still  in  life,  conveyed  said  tract  of  land, 
in  consideration  of  natural  love  and  affection,  to  the  defend- 
ttnts,*  that  the  defendant  Martha  J.  Hamilton  was  then  the 
decedent's  wife,  being  his  second  wife;  that  the  defendant 
Bebecca  Hamilton  Was  the  mother  of  the  decedent ;  that 
such  conveyance  was  a  cloud  upon  the  title  of  the  plaintiff 
Mary  B.  Joyce,  which,  it  was  demanded,  should  be  quieted. 

The  fourth  paragraph  was  substantially  similar  to  the  third, 
except  that  it  averred  that  the  land  was  advanced  to  both  of 
the  plaintiffs. 

The  court,  after  having  heard  the  evidence,  made  a  special 
finding  of  the  facts,  which  was  to  the  effect  that  the  said 
Mary  B.  Joyce  was  the  daughter  of  the  said  Francis  M. 
Hamilton,  who  died  testate,  on  the  8th  day  of  June,  1883; 
that  the  said  Francis  M.  Hamilton  was,  for  some  time  before 
his  death,  the  owner  of  a  large  amount  of  real  estate  in  said 
county  of  Bush,  of  which  the  tract  of  land  described  in  the 
complaint  constituted  a  part ;  that  by  the  direction  and  with 
the  consent  of  the  said  Francis  M.  Hamilton,  the  said  Mary 
B.  Joyce,  with  her  husband,  the  said  John  F.  Joyce,  had,  on 
or  about  the  1st  day  of  March,  1881,  entered  into  the  pos- 
session of  said  tract  of  land,  and  had  ever  since  continued 
in  the  possession  thereof;  that  the  plaintiffs  had  previously, 
that  is  to  say,  during  the  fall  of  1880,  sowed  wheat  on  said 
tract  of  land;  that  at  the  time  the  plaintiffs  moved  onto  the 
land,  it  was  the  intention  of  the  said  Francis  M.  Hamilton 
that  the  said  Mary  B.  Joyce  should,  with  her  husband,  re- 
side thereon  as  long  as  he,  the  said  Francis  M.  Hamilton, 
might  live,  and  that  at  his  death  she  should  take  a  life-estate 
in  the  land,  and  that  at  her  death  the  same  should  become 
the  property  of  her  children  begotten  in  wedlock,  and  that 
should  she  die  without  leaving  such  children,  the  land  should 
go  to  her  heirs  of  the  same  blood;  that  during  the  lifetime 
of  the  said  Francis  M.  Hamilton,  she,  the  said  Mary,  should 
keep  the  said  land  in  repair  and  pay  the  taxes  thereon,  and 
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receive  the  proceeds  thereof;  that  while  the  said  Mary  B. 
Joyce  and  her  husband  were  in  possession  of  the  land^  dur- 
ing the  lifetime  of  the  said  Francis  M.  Hamilton,  and  with 
his  knowledge,  they  made  lasting  and  valuable  improvements 
on  the  same,  by  repairing  and  adding  to  the  dwelling-house, 
building  fence,  blowing  out  stumps  and  planting  fruit  trees, 
the  value  of  such  improvements  ranging  from  $250  to  $300; 
that,  on  the  21st  day  of  March,  1883,  the  said  Francis  M* 
Hamilton,  by  hj^  warranty  deed,  conveyed  the  tract  of  land 
in  dispute  to  the  defendants,  one  of  them  being  his  wife  and 
the  other  his  mother,  as  alleged  in  the  complaint;  that  said 
conveyance  was  made  without  any  valuable  consideration 
and  without  the  knowledge  or  consent  of  the  plaintiffs. 

From  the  facts  thus  found  the  court  came  to  the  conclu- 
sion  that  the  plaintiffs  were  not  entitled  to  the  relief  de- 
manded, and  over  exceptions  reserved  and  a  motion  for  a 
new  trial,  judgment  was  accordingly  awarded  in  favor  of  the 
defendants. 

The  facts  as  thus  found  by  the  court  did  not  support  the 
averment  that  Francis  M.  Hamilton  had,  in  his  lifetime,  ad- 
vanced the  land  in  controversy  to  Mrs.  Joyce.  Nor  did' 
they  establish  a  binding  obligation  on  him  either  to  convey 
or  devise  the  land  to  her.  There  is  an  essential  difference 
between  an  expressed  intention  to  do  a  given  thing  and  an 
absolute  undertaking  to  do  it.  Shockey  v.  311118,  71  Ind. 
288  (36  Am.  R.  196);  Meech  v.  Lamon,  103  Ind.  615  (53 
Am.  R.  540). 

The  fair  inference  from  the  facts  in  question  is,  that,  after 
the  plaintiff  went  into  the  possession  of  the  land,  the  an- 
cestor, Hamilton,  changed  his  mind  as  to  the  ultimate  dis- 
position he  wished  to  make  of  the  property,  and  that  he 
accordingly  made  a  disposition  of  it  different  from  that  which 
he  intended  when  he  permitted  the  plaintiff  to  take  posses- 
sion. There  is  nothing  in  the  special  finding  justifying  the 
conclusion  that  he,  the  ancestor,  ever  parted  either  with  the 
title  or  the  control  of  the  property  until  he  conveyed  it  to 
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the  defendants.  To  constitute  an  advancement,  the  ancestor 
must,  in  his  lifetime,  divest  himself  of  all  interest  in  the 
property  set  apart  to  the  heir.  Crosby  v.  Qmngton,  24  Miss. 
619;  Smith  v.  Smith,  5  Vesej,  721 ;  Williams  Exec.  1501. 

In  the  introduction  of  their  evidence,  the  plaintiffs  did 
not  confine  themselves  to  any  definite  or  distinct  contract 
with  Francis  M.  Hamilton  as  to  the  terms  and  conditions 
upon  which  thej  entered  upon  and  occupied  the  land  in  suit, 
but  relied  on  proof  of  various  conversations,  in  the  nature 
of  admissions,  which  the  said  Hamilton  had  with  different 
persons,  the  first  conversation  referred  to  occurring  in  the 
spring  of  1880,  and  the  last  some  time  after  the  plain tifls 
obtained  possession  of  the  land,  which  was  in  the  spring  of 
1881,  as  stated. 

One  Newkirk  was  called  as  a  witness  by  the  defendants, 
and,  over  the  objection  of  the  plaintifis,  testified  to  a  conver- 
sation which  he  claimed  to  have  had  with  Hamilton  in  De- 
cember, 1880,  or  January,  1881,  in  which  the  latter  stated 
his  intentions  in  regard  to  the  land  in  litigation,  and  the  ob- 
ject he  had  in  view  in  permitting  the  plaintiffs  to  take  charge 
of  it,  differently,  in  some  essential  respects,  from  his  declara- 
tions on  the  same  subject  as  sworn  to  by  some  of  the  wit- 
nesses for  the  plaintiffs.  The  ground  of  objection  to  New- 
kirk's  testimony  was,  that,  as  there  was  evidence  tending  to 
show  that  some  kind  of  an  agreement  concerning  the  land 
had  been  reached  as  early  as  the  mouth  of  May  previous, 
and  as  the  plaintiffs  had  before  that  time  sowed  wheat  on  the 
land,  the  admissions  and  declarations  of  Hamilton,  made  at 
so  late  a  period,  were  inadmissible  to  impair  the  claim  of  the 
plaintiffs  to  an  absolute  title  to  the  land.  But,  as  has  been 
seen,  the  time  referred  to  by  Newkirk  was  within  the  period 
covered  by  the  witnesses  for  the  plaintiffs,  and  was  anterior 
to  the  time  at  which  the  plaintiffs  came  into  possession.  The 
plaintiffs,  consequently,  had  no  reason  to  complain  of  the 
admission  of  Newkirk's  testimony.     If  Hamilton  had  pre- 
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viously  conveyed  the  property  to  the  plaintiffs,  a  different 
rule  would  prevail.  Harness  v.  Harness,  49  Ind.  384;  Jfc- 
Ferran  v.  McFerran,  69  Ind.  29. 

The  death  of  Rebecca  Hamilton  having  been  suggested^ 
it  is  ordered  that  judgment  be  entered  as  of  the  May  term, 
1885,  during  which  this  cause  was  submitted. 

The  judgment  is  affirmed,  with  costs. 

filed  May  26, 1887. 


No.  12,388. 

Hilgenberg  v.  Rhodes  et  al. 

Tax  SaIiB. — Deed. — Permanent  ImprovemenJti,^ Adverse  l\iU. — A  pnrchaaer 
of  land  at  a  tax  sale,  who  has  received  a  tax  deed  and  taken  possession 
and  made  permanent  improvements,  but  whose  deed  is  not  effectaal  to 
convey  title,  can  only  recover  for  such  improvements  as  were  made 
after  receiving  his  deed  and  before  notice  of  an  adverse  claim  to  the 
land. 

8ame. — Staiule  Ccfnairued. —  When  Beeovery  Had  for  Improvements, — Section 
253,  of  the  tax  law  of  1872,  providing  that  the  purchaser  "shall  be 
entitled  to  receive  what  such  improvements  are  reasonably  worth,  to 
be  assessed  on  the  trial  of  said  cause,"  does  not  fix  the  cases  in  which 
there  may  be  a  recovery,  but  only  secures  to  the  purchaser  the  value  of 
improvements  in  a  case  where  he  is  entitled  to  recover. 

From  the  Marion  Superior  Court. 

I.  Klingensmith  and  W.  P.  Adkinson,  for  appellant. 
/.  L.  McMaster  and  A.  Boice,  for  appellees. 

Elliott^  J. — Hilgenberg  obtained  a  tax  deed  for  the  land 
in  controversy  in  1875,  and,  while  conceding  that  the  deed 
is  not  effectual  to  convey  title,  contends  that  it  is  effectual  to 
transfer  the  lien  of  the  taxing  power  to  him,  and  to  invest 
him  with  a  right  to  recover  the  value  of  permanent  improve- 
ments put  on  the  land  by  him.     The  trial  court  sustained 
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his  claim  to  a  lien,  and  gave  him  part  of  the  sum  expended 
by  him  in  improving  the  property.  He  is  not  content  with 
the  award  of  a  part  of  the  sum  expended  for  improvements,, 
but  claims  that  the  entire  sum  expended  should  have  been 
awarded  him. 

The  owner  of  the  land,  at  the  time  the  taxes  were  assessed, 
was  a  married  woman,  named  Mary  A.  Day,  and  it  was  en- 
cumbered by  a  mortgage  executed  to  Sophia  E.  Rhodes.  The 
tax  sale  was  made  on  the  25th  day  of  February,  1876,  and 
the  deed  executed  on  the  28th  day  of  February,  1877. 
Sophia  £.  Rhodes  instituted  this  suit  to  foreclose  her  mort- 
gage, making  Hilgenberg  a  party,  and  he  was  served  with 
process  on  the  22d  day  of  September,  1877.  The  trial  court 
allowed  him  for  the  value  of  improvements  made  prior  to- 
that  date,  but  refused  to  allow  him  for  improvements  made 
after  that  time. 

The  appellant's  counsel  quote  from  section  253  of  the  tax. 
law,  and  assert  that  ''  this  statute  means  that  the  holder  of 
such  tax  deed  shall  have  compensation  for  all  improvements 
made  by  him  at  the  date  of  the  trial.*'  This  position  is  not 
tenable.  It  was  not  the  intention  of  the  Legislature,  in  the 
section  of  the  statute  under  immediate  mention,  to  give  a 
purchaser  at  a  tax  sale  a  right  to  have  the  value  of  improve* 
ments  made  by  him  assessed  and  awarded  absolutely  and  in 
every  case.  It  certainly  would  not  give  a  right  to  recover 
for  improvements  made  after  a  proper  tender  and  offer  to  re- 
deem had  been  made ;  for,  surely,  no  one  would  doubt  that  if, 
in  defiance  of  such  a  tender  and  such  an  offer,  the  purchaser 
makes  improvements,  he  would  not  be  allowed  to  recover 
their  value.  This  illustration  is  sufficient  to  prove  that  the 
statute  can  not  have  such  an  elastic  construction  as  that 
claimed  for  it  by  appellant's  counsel.  The  provision  quoted 
by  counsel  reads,  the  purchaser  "  shall  be  entitled  to  receive 
what  such  improvements  are  reasonably  worth,  to  be  assessed 
on  the  trial  of  said  cause."     This  is  a  provision  securing  ta 
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the  purchaser  the  value  of  the  improvements  in  a  case  where 
he  is  entitled  to  recover,  but  it  does  not  fix  the  cases  in  which 
there  may  be  a  recovery.  It  does  not  provide  for  a  recovery 
in  a  case  where  bad  faith  exists,  where  there  has  been  a  tender 
and  an  offer  to  redeem;  nor,  indeed,  does  it  prescribe  the 
cases  in  which  there  may  be  a  recovery ;  it  simply  provides 
what  shall  be  assessed  when  the  proper  case  is  presented 
authorizing  any  assessment. 

We  do  not  doubt  that,  under  the  provisions  of  sections 
212,  253  and  256  of  the  tax  law  of  1872,  a  purchaser  at  a 
tax  sale  may,  as  a  general  rule,  recover  compensation  for  im- 
provements made  after  the  expiration  of  two  years  from  the 
date  of  the  sale ;  but  there  are  exceptions  to  this  general  rule, 
as  is  shown  by  the  illustrations  we  have  already  given.  In 
our  opinion  this  case  constitutes  an  exception  to  the  general 
statutory  rule ;  or,  more  accurately  speaking,  is  not  within 
the  rule.  Mrs.  Day  was  a  married  woman,  with  a  special 
right  to  redeem;  the  fact  and  the  law  respecting  her  right 
were  known  to  the  appellant ;  suit  had  been  brought  to  fore- 
close a  lien  created  by  her,  to  which  suit  the  appellant  was 
made  a  party ;  and  he  was  challenged  to  assert  his  rights,  and 
notified  that  they  were  subordinate  to  those  of  the  plaintiff 
in  that  suit.  Under  such  circumstances,  he  had  no  right 
after  notice  of  the  suit  to  make  permanent  improvements  at 
the  cost  of  the  owner  of  the  land.  It  was  an  act  of  bad 
faith  on  his  part  to  persevere  after  such  a  challenge  and  such 
knowledge.  In  analogous  cases  a  prinqiple  has  been  often 
asserted  which  should  control  here,  and  that  is,  that  the  claim- 
ant can  not  make  improvements  on  the  land  after  he  receives 
fair  notice  that  he  has  no  title.  Osbom  v.  Storms^  65  Ind. 
321 ;  Walker  v.  Quigg,  6  Watts,  87 ;  Ethel  v.  Batchelder,  90 
Ind.  520.  After  service  of  process  he  proceeds  at  his  peril. 
Stand  V.  Hanley^  71  N.  Y.  319;  Wilkinson  v.  Pearson,  23 
Pa.  St.  117;  Aurand  v.  Wilt,  9  Pa,  St.  54;  Haslett  v.  Grain, 
85  111.  129. 

We  must  accept  as  trustworthy  the  evidence  approved  by 
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the  judgment  of  the  triers  of  the  fact,  and  as  that  evidence 
sustains  the  finding,  we  must  treat  as  a  correct  conclusion  on 
the  facts  that  approved  by  the  trial  court.  Julian  v.  Western 
Union  Td.  Oo.,  98  Ind.  327 ;  Binford  v.  Adams,  104  Ind.  41. 

Judgment  affirmed. 

Filed  May  24, 1887. 


No.  18,658. 

ViQO  Township  v.  The  Board  of  Cohmissionebs  of 

Knox  County. 

County. — 2V«wurcr. — Agency, — Respond^  Superior, — A  county  treasurer  is 
not  an  agent  of  the  county  in  such  a  sense  that  the  maxim  retpondeai 
superior  can  be  invoked.  His  duties  are  prescribed  by  law,  and  in  the 
exercise  of  his  office  he  is  in  no  way  sul^ect  to  the  control  of  the  board  of 
county  commissioners. 

Sake. — Toumahip  Funds. — DefaUxUion  cf  TVeosursr. — LiabilUy  oj  Cbunty. — A 
county  treasurer  is  not  the  agent  of  the  county  in  respect  to  funds  col- 
lected by  him  for  townships,  and,  in  the  absence  of  a  statute  so  provid- 
ing, the  county  is  not  liable  to  the  townships  for  his  defalcations. 

8aice.— 2ViC8^-^2WMAtp  Fu'nd;^  OredUed  to  OenercU  Fund  qf  OoutUy.—The 
board  of  county  commissioners  has  no  control  of  the  funds  which  the 
law  requires  to  be  collected  for  and  apportioned  to  the  townships,  and 
occupies  no  relation  of  trust  concerning  such  funds  in  the  treaanrer'a 
hands,  unless  they  have  actually  been  paid  into  the'  corporate  treasury, 
i.  e.,  credited  to  the  general  fund  of  the  county. 

Same.— Auditor. —  Warrahtsfor  Toumship  F\ind8. — Create  no  Obligation  Agamti 
Oountg, — In  drawing  warrants  upon  the  county  treasurer  for  the  funds 
in  his  hands  belonging  to  the  townships,  the  county  auditor  does  not  act 
as  the  agent  of  the  county,  nor  do  such  warrants  create  any  obligation 
against  it. 

8ame. — Oompromiae  of  Suit  Against  Defaulting  Treasurer, — Rights  of  2b«ii- 
ships. — Action  Against  County. — Where  a  suit  has  been  instituted  by  the 
county  auditor  upon  the  official  bond  of  a  defaulting  county  treas- 
urer, and  a  compromise  is  effected,  whereby  a  certain  part  of  the  amount 
converted  is  accepted  in  full  satisfaction,  a  township  which  suffered  a 
loss  to  its  funds  by  the  defalcation  is  entitled  to  its  proportion  of  the 
sum  recovered,  but  it  can  not  maintain  an  action  therefor  against  the 
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ooanty,  onless  it  is  shown  that  ttie  share  belonging  to  it  has  been  covered 
into  the  county  treasury  to  the  credit  of  the  general  fund. 

From  the  Kdox  Circuit  Court. 

W.  H.  DeWolf,  8.  N.  Oiambera  and  E.  H.  DeWolf,  for 
appellant. 

W.  A,  Qidlopy  G.  W.  ShawdLnA,  C.  B,  Kesainger^  for  appellee. 

Mitchell,  J. — During  his  incumbency  in  the  office  of 
county  treasurer  of  Knox  county,  Spear  8.  Hollingsworth, 
in  pursuance  of  his  duty  in  that  behalf,  collected  various 
fands  belonging  to  Vigo  township,  one  of  the  townships 
within  the  county  above  mentioned.  Hollingsworth  be<^ 
came  a  de&ulter  in  his  office,  by  appropriating  public  moneys 
which  came  into  his  possession,  to  the  amount  of  $78,000. 
Among  the  moneys  so  appropriated  were  the  funds  collected 
for  and  belonging  to  the  township  of  Vigo.  Subsequently 
the  State,  on  the  relation  of  the  county  auditor  of  Knox 
county,  instituted  a  suit  upon  the  official  bond  of  the  de- 
&nlting  treasurer.  This  suit  was  compromised  by  the  county 
auditor  and  the  bondsmen,  the  latter  agreeing  to  pay  over  to 
the  succeeding  treasurer  the  sum  of  $35,000.  After  the  an- 
nual settlement  in  1886,  the  county  auditor  drew  his  sepa- 
rate warrants  on  the  treasurer  of  Knox  county  for  the  full 
amount  .of  each  several  fund  which  appeared  by  the  records 
in  his  office  to  belong  to  Vigo  township.  These  warrants 
were  duly  presented  by  the  township  trustee,  to  whom  they 
were  made  payable.  Payment  was  refused,  on  the  ground 
that  there  were  no  funds  in  the  treasury  for  that  purpose. 
The  warrants  were  afterwards  presented  for  allowance  to, 
and  were  rejected  by,  the  board  of  commissioners.  Acts 
1885,  p.  80.  This  suit  was  then  brought,  the  claim  of  the 
township  being,  that  upon  the  facts  substantially  hereinbe- 
fore stated,  the  county  became  liable  for  the  payment  of  the 
warrants.  The  circuit  court  gave  judgment  against  the 
township. 

The  argument  id  favor  of  the  right  of  the  township  to 
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look  to  the  board  of  commissioners  for  payment  is  predi- 
cated upon  the  assumption  that  the  defaulting  treasurer  was 
the  agent  of  the  county^  and  that  the  board  of  commission- 
ers became^  in  respect  to  the  several  funds,  in  legal  effect^  the 
trustee  of  the  township.  Hence,  the  claim  is,  since  the  wrong- 
ful appropriation  of  the  money  was  the  dereliction  of  the 
county's  agent  in  respect  to  a  fund  toward  which  the  board 
of  commissioners  occupied  a  fiduciary  relation,  the  latter 
must  make  good  the  Joss  to  the  township  occasioned  by  the 
default  of  its  agent.  It  is  said  that  the  board  of  commis- 
sioners must  be  treated  as  the  guardian  or  trustee  of  the 
township,  because  the  latter  can  neither  levy  nor  collect 
taxes,  except  through  the  agency  and  concurrence  of  the 
former,  and  because  of  the  supervisory  power  of  the  board 
over  the  accounts  and  expenditures  of  the  township  trustees, 
and  for  the  further  reason,  that  the  township  trustee  has  no 
power  to  bring  suit,  or  to  control  the  county  auditor  in 
bringing  or  conducting  a  suit  against  the  treasurer  or  his 
bondsmen.  In  our  opinion,  the  assumptions  upon  which  the 
argument  rests  are  without  legal  foundation. 

In  the  first  place,  a  county  treasurer  is  in  no  such  sense  the 
agent  of  the  county  as  that  the  maxim  respondeat  superior 
can  be  invoked.  This  maxim  has  its  foundation  upon  the 
right  of  the  principal  to  select  his  agents,  to  control^  direct 
and  hold  them  responsible  while  in  his  service,  and  to  dis- 
charge them  on  account  of  negligence,  incompetency,  or 
other  delinquency,  at  his  pleasure.  If  the  principal  ba» 
neither  the  right  to  select  nor  appoint,  nor  to  direct,  control  or 
prescribe  the  duties  of  the  agent,  nor  to  discharge  him  in  case 
of  refusal  to  comply  with  the  duties  prescribed  by  the  prin- 
cipal, the  rule  has  no  application.  This  rule  is  applicable  ta 
corporations  as  well  as  to  natural  persons.  Dillon  Munic* 
Corp.,  section  974. 

Counties,  in  a  very  important  sense,  occupy  a  double  re- 
lation. In  one  relation  a  county  is  a  municipal  corporation, 
charged  with  corporate  functions  and  duties,  and  invested 
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with  corporate  powers.  These  are  exercised  for  the  benefit 
of  the  muDicipality,  and  in  respect  to  these  the  county  is  re- 
sponsible. A  county  is  also  a  territorial  and  political  divi- 
sion of  the  State,  established  as  an  instrumentality  of  gov- 
ernment and  municipal  regulation.  Maxmilian  v.  Mayor y  62 
N.  Y.  160  (20  Am.  R.  468) ;  Eaaiman  v.  Meredith,  36  N.  H. 
284. 

Some  of  the  duties  of  county  boards,  as  well  as  other 
county  officers,  relate  to  and  are  exercised  in  the  discharge 
of  their  functions  as  governmental  agencies.  Of  this  char- 
acter are  the  duties  of  the  board,  as  also  those  of  the  county 
treasurer  and  auditor,  so  far  as  they  are  connected  with  the 
revenue  system  of  the  State.  In  exercising  these  duties  the 
officers  exert  a  power  delegated  immediately  to  them  by  the 
State,  for  the  benefit  of  all  the  citizens  who  are  affected  by 
the  sovereign  power  which  pertains  to  the  levying  and  col- 
iectiog  of  taxes.  The  county  as  a  municipality  is  not  specially 
interested  in  the  exercise  of  these  powers,  except  so  far  as 
they  relate  to  its  own  municipal  affairs.  It  is,  hence,  not 
liable  for  derelictions  of  officers  in  respect  to  their  conduct 
as  mere  agents  of  the  government. 

Of  course,  in  respect  to  such  duties  as  are  directly  and  ab- 
solutely imposed  upon  a  municipal  corporation  by  law,  or 
which  concern  interests  specially  committed  to  its  charge, 
and  for  the  performance  of  which  certain  agents  or  officei*s 
may  have  been  designated,  the  delinquency  or  default  of  the 
agent  may,  nevertheless,  render  the  municipality  answerable. 
Dillon  Munic.  Corp.,  section  980. 

Liability  in  such  cases  grows  out  of  the  fact  that  the  munic- 
ipality failed  to  discharge  some  corporate  duty  which  the  law 
expressly  and  primarily  laid  upon  it,  and  not  upon  the  officer 
or  agent. 

The  relations  between  the  board  of  commissioners  of  a 
county  and  a  county  treasurer  are  such,  that  all  the  requisites 
to  make  the  county  answerable  as  principal  for  the  defalca- 
tions of  the  treasurer  as  agent  are  wanting. 
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The  treasurer  is  in  no  way  dependent  upon  the  board  for 
his  appointment  to  or  continuance  in  office.     His  duties  are 
all  prescribed  by  law^  and  in  the  exercise  of  his  office  he  is 
in  no  way  subject  to  the  control  of  the  county  board.     He 
performs  official  duties  for  the  State  as  well  as  for  the  county, 
and  for  every  township  and  municipality  within  the  terri- 
torial boundaries  of  the  county.     His  duties  are,  therefore, 
not  for  the  special  or  peculiar  benefit  of  the  county,  nor  for 
its  interest,  in  any  different  sense  than  are  they  for  the  benefit 
or  interest  of  the  State,  or  the  other  municipalities  in  whose 
behalf  the  law  requires  the  county  treasurer  to  perform  of- 
ficial service.     He  is  a  person  selected  in  the  manner  pre- 
scribed by  law,  and  has  certain  public  functions  to  perform, 
which  are  all  prescribed  by  statute  and  primarily  laid  upon 
him,  and  for  the  performance  of  which  he  is  held  civilly  and 
criminally  responsible.     He  is  not,  therefore,  the  agent  of  the 
county  in  respect  to  funds  collected  by  him  for  townships ; 
nor  can  the  county  be  held  answerable  for  his  delinquency  io 
the  absence  of  an  express  statute  making  it  liable.     This  is  ac- 
cording to  the  principle  deducible  from  the  authorities,  which 
hold,  in  effect,  that  a  municipal  corporation  is  not  to  be  re- 
garded as  principal,  and,  therefore,  liable  for  the  defalcations 
and  delinquencies  of  its  public  officers  in  failing  to  perform 
public  duties  which  the  law  has  laid  upon  them,  and  in  re- 
spect to  which  the  municipality  is  neither  invested  with  cor- 
porate power  nor  charged  with  any  corporate  duty  or  stat- 
utory liability,  and  from  the  performance  of  which  it  derives 
no  special  advantage.     The  officer,  under  such  circumstances, 
is  regarded  as  an  independent  public  agent,  or  quasi  civil  of- 
ficer of  the  government,  personally  answerable  for  his  mis- 
conduct or  official  delinquencies,  and  not  the  agent  or  servant 
of  the  municipality.     Omissions  of  duty  imposed  upon  such 
an  officer  by  law,  however  injurious  they  may  be  to  others^ 
are  not  injuries  for  which  the  corporation,  of  which  he  is 
nominally  an   officer,  is  liable.     Hannon  v.   (JouiUy  of  SL 
Louis,  62  Mo.  313;  Morrison  v.  City  of  Laiorence,  98  Mass* 
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219;  Fislier  v.  Gty  of  Boston,  104  Mass.  87  (6  Am.  R.  196) ; 
Ogg  V.  City  of  Lansing,  35  Iowa,  495  (14  Am.  R.  499) ; 
MaxmUian  v.  Mayor,  62  N.  Y.  160;  Praiher  v.  City  of  Lex- 
ingtonj  13  B.  Mon.  559;  Mead  v.  City  of  New  Haven,  40 
Conn.  72  (16  Am.  R.  14) ;  Eastman  v.  Meredith,  36  N.  H. 
284;  F<ywle  v.  Alexandria,  3  Peters,  398. 

Whatever  supervisory  power  boards  of  commissioners  have 
in  respect  to  approving  official  bonds,  inspecting  the  accounts 
of,  and  making  annual  settlements  with,  county  treasurers, 
is  not  committed  to  them  as  duties  or  functions  pertaining 
to  the  municipal  corporation,  but  rather  as  the  exercise  of  a 
portion  of  the  administrative  or  political  power  of  the  State. 
In  all  that  the  commissioners  are  authorized  to  do  in  respect 
to  the  control  or  supervision  of  the  county  treasurer,  or  his 
duties,  or  in  respect  to  the  levying  and  collection  of  taxes, 
they  become  merely  a  part  of  the  official  machinery  which 
is  organized  within  each  county  for  the  purpose  of  raising 
revenue  for  State,  county,  township  and  other  local  purposes. 
Lorillard  y.  Tovm  of  Monroe,  11  N.  Y.  392 ;  Dewey  v.  Board, 
etc.,  62  N.  Y.  294. 

It  follows  from  what  has  preceded,  that  boards  of  com- 
missioners can  occupy  no  relation  of  trust  in  respect  to  the 
funds  which  come  into  the  county  treasurer's  hands  for  the 
benefit  of  the  several  townships,  unless  such  funds  have  act- 
ually been  covered  into  the  corporate  treasury.  It  is  quite 
true,  that  the  Legislature  has  committed  to  county  boards 
certain  supervisory  powers  over  the  official  conduct  of  town- 
ship trustees,  in  regard  to  levying  township  taxes,  incurring 
debts,  and  the  inspection  of  their  accounts,  and  the  like. 
But  without  particularizing  further,  it  is  enough  to  say  that 
county  boards  have  no  direction  or  control  whatever  of  the 
funds  which  the  law  requires  to  be  apportioned  to  and  col- 
lected for  the  benefit  of  the  several  townships.  Section 
6995,  R.  S.  1881,  enacts  that  the  township  trustee  shall  su- 
perintend all  the  pecuniary  concerns  of  the  township;  that 
he  shall,  with   the  advice  and  concurrence  of  the  county 
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board,  levy  a  tax  on  the  property  of  bis  township  for  town- 
ship purposes,  and  report  the  same  to  the  county  auditor, 
who  shall  enter  the  same  on  the  tax  duplicate  to  be  collected 
by  the  treasurer  as  otlier  taxes  are  collected.  So  in  respect 
to  road  tax,  and  every  other  fund  provided  for  the  benefit 
of  the  several  townships.  There  is  a  special  statutory  pro- 
vision directing  the  manner  in  which  the  money  is  to  be 
raised  and  put  into  the  hands  of  the  county  treasurer.  The 
treasurer  is  required  to  make  annual  settlements  with  the 
county  auditor  for  the  amount  of  taxes  for  which  he  is  to 
stand  charged.  Section  6500,  R.  S.  1881.  Immediately 
after  the  annual  settlement  with  the  auditor,  he  is  required 
to  pay  over  to  the  proper  township  trustee,  upon  the  war- 
rant of  the  auditor,  all  the  moneys  in  his  hands  belonging 
to  each  tow^nship.  The  duty  of  apportioning  the  several 
funds  to  the  townships  is  imposed  by  law  upon  the  county 
auditor,  while  the  duty  of  collecting  and  paying' the  funds 
over  to  the  several  townships  is  laid  directly  upon  the  county 
treasurer.  With  the  powers  and  duties  of  these  officers  in 
respect  to  those  funds,  the  boards  of  commissioners  have  no 
authority  whatever  to  interfere.  In  each  case  the  duty  of 
the  officer  relates  directly  to  the  township,  and  may  be  en- 
forced by  mandate  in  case  of  the  officer^s  neglect  or  refusal 
to  act.  By  that  method  the  auditor  might  have  been  com- 
pelled to  institute  suit  for  the  benefit  of  the  township  in  case 
of  his  refusal.  In  respect  to  all  matters  pertaining  to  the 
<;ollection,  keeping  and  ])aying  over  to  the  townships  the 
funds  belonging  to  them,  the  county  treasurer  acts  on  his 
own  responsibility,  and  independently  of  the  board  of  com- 
missioners of  the  county.  HcUbert  v.  State,  ex  rel,,  22  Ind. 
125. 

The  conclusion  is  thus  reached  that  the  board  of  county 
•commissioners  occupied  no  relation  of  trust  to  the  township 
funds  in  question,  and  that  the  county  is  not  liable  on  the 
ground  that  the  defaulting  treasurer  was  its  agent^  for  whose 
delinquency  the  county  is  answerable. 
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It  is  said,  however,  that  the  warrants  sued  on  are,  in  effect, 
the  promissory  notes  of  the  county,  and  that  the  presump- 
tion must  be  indulged  that  they  were  issued  upon  a  valid 
consideration,  and  that,  hence,  the  county  is  liable  for  their 
payment.  Broumlee  v.  Boardy  etc.^  81  Ind.  186,  and  Board, 
de,,  v.  Day,  19  Ind.  450,  are  relied  on  as  sustaining  this 
view. 

The  cases  cited  were  suits  upon  warrants  issued  for  obli- 
gations of  the  county— Kiorporate  debts.  In  such  cases  it 
may  well  be  that  warrants  drawn  by  the  auditor  upon  the 
treasurer  are,  in  some  sense,  analogous  to  promissory  notes, 
and  presumptively  upon  a  valid  consideration.  In  the  case 
under  consideration  it  ai&rmatively  appears,  however,  that 
the  warrants  were  not  drawn  to  satisfy  a  county  or  corporate 
obligation.  In  drawing  the  warrants  upon  the  county  treas- 
urer for  the  several  funds  in  his  hands  apportioned  and  be- 
longing to  the  several  townships,  the  county  auditor  does  not 
act  as  the  agent  of  the  county.  In  such  act  he  is  discharg- 
ing a  governmental  function  for  the  benefit  of  the  town- 
ship. The  warrant  creates  no  obligation  against  the  county  ; 
it  is  simply  the  authority  upon  which  the  county  treasurer 
pays  over,  and  the  township  trustee  receives,  the  funds  be- 
longing to  his  township. 

Lastly,  it  is  contended  that  the  county  is  liable  to  the 
township  for  the  proportionate  share  of  the  thirty-five  thou- 
sand dollars  received  upon  the  compromise  made  by  the 
county  auditor  with  the  bondsmen.  It  is  said  the  county  is 
liable  because  the  money  has  been  paid  into  the  county  treas- 
ury. Doubtless  this  contention  would  be  maintainable  if  it 
appeared  that  the  money  had  been  actually  covered  into  the 
general  fund  of  the  county.  This,  however,  does  not  appear. 
All  that  is  shown  in  that  regard  is,  that  the  county  auditor 
compromised  the  suit  on  the  official  bond  of  the  treasurer, 
and  received  and  accepted  thirty-five  thousand  dollars  in  full 
.satisfaction  for  all  the  moneys  appropriated  by  HoUings- 
Vol.  111.— 12 
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worth.  It  does  not  appear  that  the  money  has  been  covered 
into  the  treasury  to  the  credit  of  the  general  fund  of  the 
county.  It  must  be  presumed  that  the  auditor  has  performed 
his  o£Scial  duty,  which  clearly  was  to  ascertain  the  propor- 
tionate share  of  the  moneys  recovered  justly  belonging  to 
Vigo  township,  and  to  put  it  into  the  hands  of  the  treasurer 
subject  to  his  warrant  in  favor  of  the  township  trustee.  In 
contemplation  of  law,  moneys  collected  for  the  townships  do 
not  go  into  the  corporate  or  county  treasury.  Such  moneys, 
according  to  the  policy  of  the  statute,  remain  in  the  hands 
of  the  county  treasurer  as  an  independent  public  officer,  for 
the  benefit  of  the  townships,  until  they  are  paid  over  by  him 
upon  the  warrant  of  the  auditor.  Lorillard  v.  Town  of  Mon-- 
roe,  11  N.  y.  392. 

In  the  treasurer's  hands  the  moneys  are  impressed  with  a 
trust  for  the  benefit  of  the  townships.  Being  trust  funds,  so 
far  as  they  have  been  recovered  and  are  capable  of  ascertain- 
ment, they  must  be  restored  to  the  proper  cestui  que  trust. 
If  they  have  been  paid  into  the  corporate  treasury  of  the 
county — that  is,  credited  to  its  general  fund — it  is  the  duty  of 
the  county  board,  upon  proper  application,  to  restore  them. 
If  the  auditor  has  turned  them  over  to  the  county  treasurer, 
to  be  held  by  him  in  his  official  capacity,  it  is  the  duty  of 
the  auditor  and  treasurer  to  ascertain  the  amount  due  the 
township  and  to  restore  it  to  the  proper  trustee.  Dewey  v. 
Board,  etc.,  supra.  There  can  be  no  difficulty  in  ascertain- 
ing the  amount  of  the  trust  fund,  and  in  whosesoever  cus- 
tody it  is  found  it  may  be  reached  for  the  benefit  of  the 
township.  Rowley  v.  Fair,  104  Ind.  189;  Bundy  v.  Town 
of  Monticelloy  84  Ind.  119 ;    Naltner  v.  Dolan,  108  Ind.  500. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  27, 1887. 
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The  Louisville,  Evansville  and  St.  Louis  Railway 

Company  v.  Donnegan  et  al. 

CoHTRACT. — Conttrudian  of  BaUroatL — EBtimtUes  cf  Enffineer. — SUptdation 
that  They  ShaU  be  Condusive, — Recourse  to  Courts, — A  stipulation  in  a  con- 
tract between  a  railroad  company  and  a  contractor,  that  the  estimates 
made  bj  the  former's  engineers  as  to  the  quality,  character  and  value  of 
the  work  performed  by  the  contractor  shall  be  final  and  conclusive 
against  the  latter,  "without  further  recourse  or  appeal,"  can  not 
deprive  him  of  the  right  to  resort  to  the  courts  for  the  recovery  of  what 
may  be  due  him,  notwithstanding  the  estimates. 

Same. — TMng  Control  of  Work  from  Conlraaor,—A  provision  in  the  agree- 
ment, that,  if  the  contractor  fails  to  employ  such  a  force  of  workmen  as 
the  company's  engineer  may  deem  adequate  to  a  completion  of  the 
work  within  the  time  fixed,  the  latter  may  do  so  and  charge  the  con- 
tractor with  the  amount  paid  in  wages,  must  be  given  a  reasonable 
oonstmction,  and  control  of  the  work  can  not  be  taken  from  the  con* 
tractor  without  sufficient  cause. 

Saicb. — Oompetejicy  <^  Engineers. — Implied  Undertaking  as  to. — In  such  case 
there  is  an  implied  undertaking  on  the  part  of  the  railroad  company 
that  the  engineer  to  be  put  in  charge  shall  be  competent,  honest  and 
reasonably  careful,  and  that  he  will  not  make  delays,  caused  by  his 
wrongs,  a  pretext  for  taking  the  work  out  of  the  control  of  the  con- 
tractor. 

Same. — Material  Furnished  at  Direction  of  Engineer. — Compensation  Notwith- 
siaading  Contraet. — Where  the  work  which  the  contractor  undertakes  to 
do  is  to  be  performed  under  the  direction  of  the  railroad  company's 
engineer,  who  is  clothed  with  almost  absolute  authority  as  to  the  man- 
ner in  which  it  shall  be  done,  the  contractor  is  entitled  to  pay  for  piling 
of  the  original  length  ordered  by  the  engineer  and  subsequently  short- 
ened at  his  direction,  notwithstanding  a  provision  in  the  contract  that 
the  contractor  is  to  be  paid  for  the  lineal  feet  of  piling  actually  used* 

Evidence. — Experts. — Railroad  Builders, — Time  of  Performing  Work. — 0pm- 
ion, — Persons  experienced,  as  contractors,  in  railroad  building  are 
experts,  and  may  testify  that,  but  for  delays  caused  by  the  railroad 
company  and  its  engineers,  the  work  contracted  for  could  have  been 
completed  within  the  time  fixed  in  the  contract. 

Same. — Action  by  Railroad  Controjctor. — Cost  of  Work. — In  an  action  by  a 
contractor  against  a  railroad  company,  wherein  it  is  alleged  that  the 
defendant  had  hindered  and  delayed  the  plaintifi*  in  the  prosecution  of 
tlie  work,  and  had  wrongfully  taken  it  out  of  the  latter's  control,  and 
completed  it  at  a  reckless  and  extravagant  cost  and  charged  the  plain- 
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tiff  therewith,  evidence  as  to  the  reasonable  cost  of  the  work  is  com- 
petent. 

SuPBEMS  CouBT. — Brirf,  —  Mere  BeOaling  (/  Oatues  for  New  TriaL— The 
mere  restating  in  a  brief  of  the  causes  assigned  for  a  new  trial  does  not 
meet  the  requirements  of  the  rule  of  the  Supreme  Court  relating  to 
briefs. 

Same. — Brfereneee  to  iieroni— Parties  asking  for  a  reversal  of  a  judgment 
must  furnish  references  to  such  portions  of  the  record  as  will  show  that 
error  intervened  in  the  proceedings  below. 

From  the  Vanderburgh  Circuit  Court. 

A.  Iglehariy  J.  E,  Iglehart  and  E,  Taylor y  for  appellant. 
J.  S.  Buchanan^  H,  C,  Oooding  and  C  Buchanan,  for 
appellees. 

ZoiiLARB,  C.  J. — In  April,  1881,  appellees,  as  partners, 
entered  into  a  written  contract  with  the  railway  company  for 
the  construction  of  a  certain  section  of  its  road  in  the  State 
of  Illinois.  It  was  therein  agreed  that  the  work  should  be 
completed  on  or  before  the  1st  day  of  August,  1881. 

It  was  expressly  stipulated  that  time  should  be  of  the  es- 
sence of  the  contract. 

Appellees  undertook  to  do  all  the  grading,  masonry,  and 
all  such  other  work  as  might  be  necessary  to  construct  the 
stipulated  section  of  the  road  in  accordance  with  the  specifi- 
cations, made  a  part  of  the  contract,  as  they  might  be  appli- 
cable, and  agreeably  to  the  directions  of  the  engineer  in  charge 
of  the  work,  given  from  time  to  time  during  the  progress  of 
the  work. 

The  work  was  to*  be  paid  for  by  the  company  upon 
monthly  and  final  estimates  made  by  its  engineers,  and  it 
was  expressly  stipulated  that  the  estimates  thus  made  by  the 
engineer  in  charge  of  the  work  should  be  conclusive  as  against 
appellees,  "  without  further  recourse  or  appeal.*'  The  chief 
engineer  might  review  these  estimates,  and  if  he  did  so,  his 
estimates  were  to  be  substituted  for  the  estimates  reviewed. 
For  extra  work  the  company  was  to  pay  the  cost  and  ten  per 
cent,  additional.     The  extra  work  was  to  be  estimated  by 
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the  company's  engineer,  and  these  estimates  were  also  to  be 
final  and  conclusive  as  against  appellees. 

Appellees  were  to  employ  such  a  for6e  of  workmen  as  the 
engineer  might  deem  adequate  to  the  completion  of  the  work 
within  the  time  fixed.  If  they  did  not  employ  such  a  foi-ee 
as  the  engineer  might  thus  deem  adequate,  he  might  employ 
such  number  of  workmen  as  in  his  judgment  would  be  neces- 
sary, and  at  such  wages  as  he  might  find  necessary  and  expe- 
dient ;  pay  all  such  persons,  and  charge  appellees  with  the 
amount  as  so  much  money  paid  to  them  upon  the  contract. 
Power  was  also  given  to  the  company's  chief  engineer  to  an- 
nul the  contract,  upon  a  written  notice  to  appellees,  if,  in  his 
judgment,  the  work  was  not  prosecuted  by  them  in  a  proper 
manner  and  with  suiBcient  speed.  It  was  also  stipulated 
that,  upon  thirty  days'  notice  to  appellees,  the  company 
might,  at  any  time,  without  cause,  annul  the  contract,  in 
which  event  they  should  be  entitled  to  pay  for  work  done 
up  to  that  time.  The  right  was  reserved  to  the  company'^ 
chief  engineer  to  order,  in  writing,  any  modification  or  al- 
teration to  be  made  in  the  specifications,  profiles  and  plans,, 
and  in  like  manner  to  direct  and  order  the  omission  of  any 
portion  of  the  work  mentioned  in  the  specifications,  or  to 
substitute  any  other  work  for  such  portions.  If  he  should 
determine  upon  earthworks,  bridges,  culverts,  walls,  or  other 
work  in  addition  to  that  embraced  in  the  contract,  appellees 
were  bound  to  do  such  work  for  the  prices  agreed  upon  for 
like  work,  and  upon  the  same  terms  and  conditions,  except 
with  regard  to  the  time  of  completing  the  work,  which  might 
be  reasonably  extended  at  the  discretion  of  the  chief  engineer. 

The  first  paragraph  of  appellees'  complaint  was  based  upon 
that  contract,  and  its  violation  by  appellant. 

It  is  alleged  therein  that  appellees  began  the  work  at  once,, 
furnished  material,  and  continued  to  construct  the  road  under 
the  contract  until  in  August,  1881,  when  the  railway  com- 
pany, without  right,  and  against  their  will,  took  charge  of 
the  work  and  prosecuted  the  same  to  completion ;  that  they. 
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ivithout  fault  on  their  part,  were  prevented  from  completing 
the  section  of  road  specified  in  the  contract  within  the  pre- 
scribed time,  because*  of  the  company  failing  to  procure  the 
right  of  way,  because  of  extra  work  ordered  by  the  engineer, 
because  of  the  engineer  failing  to  furnish  the  height,  centers 
and  specifications  of  bridges  and  culverts,  because  of  changes 
in  the  work  ordered  by  the  engineer,  and  because  of  the  in- 
competency of  the  engineers ;  that,  after  the  work  was  taken 
out  of  their  hands,  the  company  prosecuted  the  same  at  a 
reckless  and  exorbitant  cost,  far  in  excess  of  what  was  re- 
<][uired  or  necessary;  that,  subsequent  to  the  written  agree- 
ment, the  amount  to  be  paid  by  the  company  per  cubic  yard 
for  earth  was  fixed  by  a  parol  agreement ;  that  in  the  final 
estimate  the  amount  returned  by  the  engineer  as  due  to  ap- 
pellees for  earth  work  done  by  them  was  too  small,  giving 
the  figures ;  that  the  engineer  ordered  and  directed  that  the 
piling  for  bridges  should  be  of  a  certain  length;  that,  being 
ignorant  as  to  the  proper  length  required,  they  obeyed,  and, 
under  the  contract,  were  compelled  to  obey  the  instructions 
of  the  engineer ;  that,  after  the  piling  were  furnished,  the 
engineer  ordered  them  to  be  shortened,  and  in  the  final  esti- 
mate allowed  appellees  only  for  the  amount  of  lineal  feet 
actually  used,  and  neglected  and  refused  to  allow  them  for 
the  amount  so  cut  ofi*;  that  an  excessive,  unwarranted  and 
fraudulent  amount  was  charged  against  appellees  by  the 
engineer  for  placing  bridge  and  culvert  timbers  furnished  by 
them  before  their  discharge  from  the  work,  which  amount 
the  engineer,  in  his  final  estimate,  deducted  from  the  amount 
due  to  them ;  that,  subsequent  to  the  written  agreement,  it 
was  orally  agreed  between  the  parties,  that  appellees  should 
be  allowed  (2  per  thousand  feet  extra  on  a  large  amount  of 
bridge  and  culvert  timbers,  because  the  same  was  purchased 
by  them  at  an  extra  cost,  at  the  request  of  the  company 
through  its  proper  officers ;  that  in  the  final  estimate  by  the 
engineer  said  extra  amount  so  agreed  upon  was  not  allowed 
to  appellees;  that  the  company  ordered  appellees  to  remove 
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their  pile-driver  some  six  miles  beyond  the  section  to  do  extra 
work,  and  agreed  to  pay  for  such  removal  and  extra  work, 
and  that  the  amount  agreed  upon  was  not  returned  by  the 
engineer  in  his  final  estimate ;  that  by  the  failure  of  the  com- 
pany to  procure  right  of  way,  and  the  failure  of  the  engineer, 
upon  request  of  appellees,  to  furnish  heights  and  centers,  and 
to  lay  out  the  work,  their  men  were  left  idle,  to  their  damage 
in  a  large  sum,  giving  the  amount;  that  in  the  final  estimate 
the  engineer  did  not  return  the  full  amount  due  to  appellees 
for  iron  furnished  by  them. 

It  is  averred  that  the  engineers  in  charge  of  the  work, 
whose  orders  appellees  were  bound  to  obey,  and  who  made 
the  monthly  and  final  estimates,  were  incompetent  and  unfit 
for  the  duties  assigned  them;  that  appellees  were  not  allowed 
to  inspect  either  the  monthly  or  final  estimates,  and  that,  act- 
ing in  collusion  with  the  company,  the  engineers,  at  the  time 
knowing  that  their  estimates  were  too  low  and  false  and 
fraudulent,  made  them  as  they  did  for  the  purpose  of  cheat- 
ing and  defrauding  appellees. 

Another  written  contract,  similar  in  all  essentials  to  the 
above  mentioned,  except  as  it  had  reference  to  other  sections 
of  the  road,  was  entered  into  by  the  parties  at  about  the 
same  time,  for  the  construction  of  another  section  of  the 
railroad  in  the  State  of  Illinois.  That  contract  provided 
that  the  work  should  be  completed  on  or  before  the  1st  day 
of  August,  1881. 

The  second  paragraph  of  appellees'  complaint  was  based 
upon  that  contract,  and  its  violations  by  appellant.  The 
wrongs  charged  upon  appellant  in  that  paragraph  are  of  the 
same  nature  as  those  charged  in  the  first  paragraph,  and  were 
charged  in  substantially  the  same  way. 

In  June,  1881,  a  third  written  contract  was  entered  into 
between  the  parties,  for  the  construction  of  certain  sections 
of  the  road  in  the  State  of  Indiana.  That  contract,  also, 
was  similar,  in  essentials,  to  the  others,  except  as  it  had 
reference  to  other  sections  of  the  road. 
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The  third  paragraph  of  appellees'  complaint  was  based 
upon  that  contract,  and  violations  of  it  by  appellant.  And 
here  again  the  wrongs  charged  upon  appellant  are  of  the 
same  nature,  with  the  exception  of  some  additional  charges 
as  to  stone,  etc.,  as  those  charged  in  the  first  paragraph  of  the 
complaint,  and  were  charged  in  substantially  the  same  way. 

The  fourth  paragraph  of  the  complaint  is  based  upon  the 
three  contracts  above  mentioned,  and  alleges  that  they  all  re- 
lated to  work  upon  the  same  road,  and  in  fact  constituted 
but  ote  contract,  and  were  so  treated  by  the  parties ;  that 
payments  were  made  upon  all  three,  indiscriminately ;  that 
the  accounts  were  so  kept  by  the  railway  company  and  the 
appellees  that  amounts  due  to  them  upon  and  under  any 
one  of  the  separate  contracts  could  not  be  distinctly  ascer- 
tained; that  the  work  done  and  materials  furnished  by  appel* 
lees  up  to  the  time  when  the  work  was  wrongfully  taken 
charge  of  by  the  railway  company  amounted  to  $80,000 ;  that 
if  they  had  been  allowed  to  complete  the  work  under  the 
contract,  as  they  would  have  done  but  for  the  wrongs  of  the 
railway  company,  which  are  stated  as  in  the.  other  para- 
graphs, there  would  have  been  due  to  them  from  the  rail- 
way company  $96,000;  that  the  fair  and  reasonable  cost  of 
furnishing  the  materials  and  doing  the  work  according  to 
the  contract  would  not  have  exceeded  $65,000 ;  that  appel- 
lees were  entitled  to  recover  the  difference  between  that 
amount  and  $80,000,  for  materials  furnished  and  work  done 
under  the  contract,  and  $5,000  profits,  which  would  have 
been  made  by  them  on  the  work  done  and  materials  furnished 
by  the  railvray  company  in  the  completion  of  the  work,  etc. 

It  is  sufficient  here  to  state  that  the  answers  by  appellant 
generally  and  specially  denied  all  indebtedness,  and  all 
charges  of  wrong  against  it  and  its  engineers  and  agents,  and 
all  charges  of  mistake  and  incompetency  on  the  part  of  its 
engineers,  whether  as  connected  with  estimates  or  otherwise. 
They  further  charged  that  the  failure  on  the  part  of  appel- 
lees to  complete  the  work  within  the  time  fixed  was  caused 
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bj  their  own  neglects  and  wrongs ;  that  the  company  made 
liberal  advances  to  them  as  the  work  progressed^  and  that 
they  fraudulently  failed  to  pay  for  materials  and  labor^  and 
thus  involved  the  company  in  expensive  litigations. 

It  was  further  alleged^  that  the  company  did  not  take  the 
work  from  appellees  as  charged ;  that^  on  the  contrary^  the 
work  was  done  by  their  employees  under  foremen  of  their 
own  choosing,  subject  only  to  the  proper  direction  of  the 
company's  engineers  and  such  supervision  in  the  disburse* 
ment  of  moneys  as  was  rendered  necessary  by  the  fraudu- 
lent conduct  of  appellees,  etc. 

The  trial  court  made  the  following  special  findings  of  iacts 
and  conclusions  of  law : 

"special  findings. 

*^1.  That  the  plaintiffs  and  defendant  entered  into  the 
oontracts  mentioned  and  described  in  the  plaintiffs'  com- 
plaint, as  therein  stated. 

"  2.  That  in  due  time,  and  with  a  reasonable  force,  the 
plaintifb  entered  upon  the  work  of  performing  and  com- 
pleting the  several  contracts. 

"3.  That  on  account  of  an  insufficient  number,  and  the 
incompetency  or  negligence,  or  both,  of  the  local  or  resident 
engineers  upon  all  the  sections  embraced  in  the  two  contracts 
in  Illinois  and  the  contract  in  Indiana,  the  prosecution  of 
the  work  by  the  plaintiffs  was  greatly  interfered  with  and 
delayed. 

"  4.  That  when  the  contractors  were  ready  to  do  the  work, 
the  necessary  staking  and  alignment  of  the  road  had  not 
been  made  or  done,  and  the  engineers'  work  in  this  respect, 
and  also  in  furnishing  the  necessary  data  for  bills  of  lumber 
for  bridges,  and  proper  designations  as  to  where  bridges, 
culverts,  and  piles  were  needed  and  expected  to  be  placed, 
and  the  failure  to  procure  the  right  of  way  in  different  places, 
each  and  all,  substantially  interfered  with  and  delayed  the 
prosecution  of  the  work. 

"  5.   That  owing  to  the  negligence,  carelessness,  incompe- 
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tency  and  mistakes  of  the  compaDy's  engineers,  the  state- 
ments of  the  work  were  in  many  instances  incorrect. 

''  6.  xThat  the  plaintiffs  could;  and,  so  far  as  the  evidence 
shows,  would,  have  completed  each  of  the  several  contracts 
mentioned  in  the  complaint  in  the  manner  therein  prescribed, 
and  within  the  time  limited  by  said  contracts,  if  they  had 
not  been  hindered  and  delayed  by  the  fault,  negligence,  insuf- 
ficiency and  incompetency  of  the  defendant's  engineers. 

^'  7.  That  the  work  was  taken  out  of  the  control  of  the 
plaintifis  on  the  20th  day  of  October,  1881,  and  that  the 
agents  of  said  railway  company  incurred  and  permitted  more 
expenses  than  even  at  that  season  of  the  year  were  necessary 
or  proper  for  the  completion  of  the  work. 

^'8.  That  had  the  defendant's  employees  been  without 
iault,  negligence  or  incompetency,  and  had  they  not  caused 
the  delay  of  and  interference  with  the  work,  the  several 
contracts  could  and  would  have  been  completed  at  much  less 
cost  and  expense,  before  the  season  had  become  unfit  for  that 
kind  of  work,  and  by  the  1st  of  November,  1881. 

"  9.  That  the  work  was  conducted  by  the  employees  of 
the  defendant,  after  it  was  taken  out  of  the  hands  of  the 
plaintiffs,  in  a  negligent,  careless  and  reckless  manner,  both 
as  to  the  manner  of  doing  the  same  and  making  payments 
therefor,  by  reason  of  which  that  part  of  the  work  was  made 
to  cost  at  least  twenty  per  cent,  more  than  it  ought  to,  or 
would  have  cost,  if  it  had  been  done  prudently  and  with 
proper  regard  to  the  rights  of  the  plaintiffs. 

"  10.  That  a  fair  estimate  of  the  work  done  upon  the  eon- 
tracts  at  the  prices  agreed  upon,  and  for  extra  work,  and  in- 
cluding reasonable  estimates  for  losses  on  account  of  mistakes 
and  delays,  would  have  been  $103,500. 

"  11.  That  a  fair  estimate  of  the  money  actually  paid  by 
said  railway  company  to  Donnegan  &  Co.,  and  properly  paid 
in  the  completion  of  the  work  under  the  contracts,  would  not 
exceed  $90,368. 

"  12.   As  a  conclusion  of  law  upon  these  facts  and  the  evi- 
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•dence  in  the  case,  as  taken  by  the  stenographer,  the  court 
finds,  that  there  is  due  to  the  plaintiffs  from  the  <}efendant 
the  sum  of  thirteen  thousand  and  one  hundred  and  thirty- 
two  dollars  ($13,132),  with  interest  at  six  per  cent.,  allowed 
as  damages,  from  the  respective  times  at  which  the  same 
should  have  been  paid,  amounting  to  twenty-three  hundred 
and  fifty  dollars  ($2,350),  making  the  sum  of  fifteen  thou- 
sand four  hundred  and  eighty-two  dollars  ($15,482). 

^*  13.  Thereupon  the  court  finds,  that  the  plaintiffs  are  en- 
titled to  recover  of  and  from  the  defendant,  upon  their  com- 
plaint herein,  the  sum  of  fifteen  thousand  four  hundred  and 
eighty-two  dollars  ($15,482). 

"William  F.  Pabrett, 

"  Judge  V.  C.  C' 

The  first  proposition  discussed  by  appellant's  counsel  is, 
that  the  court  below  erred  in  its  conclusion  of  law  upon  the 
above  facts. 

One  of  their  contentions  is,  that  in  order  to  avoid  the  con- 
clusive effect  of  the  estimates  made  by  the  engineers  of  the 
railway  company,  it  was  incumbent  upon  appellees  to  prove 
that  those  estimates  were  the  result  of  fraud,  accident  or  mis- 
take ;  that  the  trial  court  did  not  so  find,  and  that^  hence,  ap- 
pellees are  bound  by  those  estimates,  and  can  not  recover  in 
this  action. 

As  we  have  seen,  one  of  the  stipulations  in  the  contract 
was  that  the  engineers  of  the  railway  company  should  make 
final  estimates  of  the  quality,  character  and  value  of  the 
work  done  by  appellees,  and  that  such  final  estimates  should 
be  final  and  conclusive  as  against  appellees,  "  without  further 
recourse  or  appeal."  That  stipulation  in  the  contract  did 
not,  and  could  not,  deprive  appellees  of  the  right  to  resort 
to  the  courts  for  a  redress  of  wrongs,  and  for  the  recovery 
of  whatever  may  have  been  due  them. 

The  reason  why  such  a  stipulation  is  invalid  has  been  so 
fully  stated  by  this  court  that  nothing  more  is  required  here 
than  a  citation  of  the  cases.   Bauer  v.  Samson  Lodge,  Knights 
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of  Pythias,  102  Ind.  262,  and  cases  there  cited ;  Supreme 
Couneil  of  the  Orcler  of  Chosen  Friends  v.  Garrigus,  104  Ind. 
133  (54  Am.  R.  298). 

But  counsels'  contention  can  not  be  maintained  upon  any 
theory.  They  seem  to  have  overlooked  some  of  the  findings 
of  the  court.  The  fifth  finding  was,  that,  owing  to  the  ueg^ 
ligence,  carelessness,  incompetency  and  mistakes  of  the  com- 
pany's engineers,  the  statements  of  the  work  were  in  many 
instances  incorrect.  That  finding  is  entirely  sufficient  to  show 
that  the  estimates  made  by  the  company's  engineers  were  in- 
correct, and  to  entitle  appellees  to  recover  what  was  due 
them,  notwithstanding  such  estimates.  The  tenth  and 
eleventh  findings  are  in  accord  with,  and  lend  support  to,  the 
fifth. 

It  is  further  insisted  by  appellant's  counsel,  that  there  is 
no  finding  that  appellees  were  wrongfully  excluded  from  the 
work,  and  that  such  a  finding  was  necessary  to  support  the 
conclusion  of  law.  That  the  work  was  taken  out  of  the 
control  of  appellees  by  the  railway  company,  is  definitely 
stated  in  the  seventh  finding.  And,  taking  the  findings  as 
a  whole^  we  think  they  sufficiently  show  that  appellees  were 
wrongfiilly  excluded  from  the  work. 

The  contract  provided  that  if  appellees  did  not  employ 
such  a  force  as  the  company's  engineer  might  deem  adequate 
to  a  completion  of  the  work  within  the  fixed  time,  he  might 
employ  such  number  of  workmen  as  in.his  judgment  would 
be  necessary,  pay  them  such  wages  as  he  might  find  neces- 
sary and  expedient,  and  charge  appellees  with  the  amount^ 
as  so  much  paid  to  them  under  the  contract,  etc.  Those 
provisions  of  the  contract  must  be  given  a  reasonable  con- 
struction. It  certainly  was  not  intended  by  the  parties  that 
the  engineer  in  charge  should  arbitrarily,  at  any  time,  and 
without  any  sort  or  shadow  of  reason,  take  the  work  out  of 
the  control  of  appellees  and  employ  men  at  his  pleasure. 
Nor  could  it  have  been  intended  that  appellees  should  be 
subject  to  the  whims  of  an  incompetent,  negligent,  or  dia-^ 
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bouest  engineer.  And  still  less  could  it  have  been  intended 
that  the  engineer  might  take  the  work  out  of  the  control  of 
appellees,  and  employ  men,  etc.,  on  account  of  delays  caused 
by  his  own  fault,  negligence  and  incompetency. 

There  was,  at  least,  an  implied  undertaking,  ,on  the  part 
of  the  railway  company,  that  the  engineer  to  be  put  in 
charge,  with  such  extended  powers,  should  be  competent, 
honest,  and  reasonably  careful,  and  that  he  should  not  make 
delays  caused  by  his  wrongs  a  pretext  for  taking  the  work 
out  of  the  control  of  appellees. 

It  was  stated  in  the  special  findings,  that  on  account  of 
an  insufficient  number,  and  the  incompetency  and  negligence 
of  the  local  engineers,  the  prosecution  of  the  work  was 
greatly  interfered  with;  that  appellees  were  hindered  and 
delayed  in  the  prosecution  and  completion  of  the  work  by 
fiulure  on  the  part  of  the  company  to  procure  right  of  way, 
and  by  &ilure  on  the  part  of  its  engineers  to  furnish  proper 
stakes  to  locate  bridges,  culverts,  etc.,  and  that  appellees 
could  and  would  have  completed  the  work  within  the  time 
limited  by  the  contract  if  they  had  not  been  hindered  and 
delayed  by  the  fault,  negligence,  insufficiency,  and  incompe- 
tency of  appellant's  engineers,  etc.  As  before  stated,  the 
findings  show  that  the  work  was  taken  out  of  the  control  of 
appellees,  and,  as  we  think,  show  that  it  was  wrongfully 
taken  out  of  their  control. 

It  is  further  contended  by  appellant's  counsel,  that  the 
several  findings  of  facts  by  the  court  below  are  not  sustained 
bv  sufficient  evidence. 

This  court  will  not  undertake  to  settle  the  conflicts  that 
may  be  found  in  the  sixteen  hundred  pages  of  evidence. 
That  was  for  the  learned  judge  who  tried  the  case  below, 
and  had  opportunities  of  judging  of  the  credibility  of  wit- 
nesses which  an  appellate  court  can  not  have.  We  have 
ascertained  that  there  is  evidence  tending  to  sustain  all  of 
the  findings  of  the  court.    That  fact  having  been  ascertained. 
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the  established  rale  applies  which  forbids  a  reversal  of  the 
jadgment  upon  the  weight  of  the  evidence. 

Id  appellant's  motion  for  a  new  trial  fifty-one  causes  were 
assigned,  the  most  of  which  have  reference  to  the  admission 
and  exclusion  of  evidence.  These  are  all  urged  here,  but  as 
to  the  most  of  them  appellant's  counsel  have  done  nothing 
more  in  their  brief  than  to  restate  the  causes.  That  does 
not  meet  the  requirements  of  the  rule  in  relation  to  briefs  in 
this  court.  In  some  instances  the  pages  of  the  record,  where 
the  rulings  of  the  court  may  be  found,  are  not  given.  In 
many  others  it  is  impossible  for  us  to  determine,  fit)m  the 
limited  amount  of  the  evidence  pointed  out  by  references  to 
the  pages  of  the  record,  whether  or  not  there  was  error  in 
the  rulings. 

Parties  asking  for  a  reversal  of  a  judgment  must  furnish 
references  to  such  portions  of  the  record  as  will  show  that 
errors  intervened  in  the  proceedings  below. 

One  of  appellees  was  allowed  to  testify  that  appellant's 
engineer  in  charge  of  the  work,  on  one  occasion,  directed  that 
piling  of  a  certain  length  should  be  furnished,  and  that,  afler 
they  were  furnished  upon  the  ground,of  the  length  directed, 
the  engineer  ordered  that  portioiis  should  be  cut  off,  which 
was  done. 

Appellant's  counsel  insist  that  there  was  error  in  the  ad- 
mission of  that  testimony,  for  the  reason  that,  by  the  con- 
tract, appellees  were  to  be  paid  only  for  the  lineal  feet  of 
piling  actually  used  in  the  work.  We  are  not  convinced  that 
the  admission  of  that  testimony  was  erroneous.  If  it  was 
competent  for  any  purpose  its  admission  was  not  available 
error.  It  was  competent,  we  think,  as  tending  to  show,  in 
some  degree  at  least,  that  the  engineer  was  incompetent  and 
careless,  and  that  appellees  were  hindered  and  delayed  in  the 
prosecution  of  the  work,  and,  hence,  were  not  in  default. 
What  weight  should  have  been  given  to  the  t-estimony  is  an- 
other question ;  we  have  no  means  of  knowing  how  much 
importance  the  court  below  may  have  attached  to  it,  nor  that 
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it  was  considered  at  all  by  the  court  in  fixing  the  amount  of 
recovery  in  favor  of  appellees ;  but,  assuming  that  it  was, 
and  that  the  evidence  was  admitted  for  that  purpose  alone, 
we  are  yet  not  convinced  that  its  admission  was  an  error  such 
as  would  justify  this  court  in  overthrowing  the  judgment. 
Appellant's  engineer,  under  the  terms  of  the  contract,  was 
put  in  charge  of  the  work  with  almost  absolute  authority  as 
to  the  manner  in  which  the  work  should  be  done.  Having 
and  exercising  such  authority  as  the  representative  of  appel- 
lant, it  can  not  be  said  that  appellees,  aud  not  appellant, 
should  suffer  the  loss  occasioned  by  his  mistake  or  wrong  in 
ordering  the  piling  to  be  of  a  certain  length. 

One  of  appellees  was  also  allowed  to  testify  that,  but  for 
the  delays,  which  he  had  mentioned  as  having  been  caused 
by  appellant  and  its  engineers,  the  work  contracted  for  could 
have  been  completed  within  the  time  fixed  in  the  contract. 

Some  of  appellees'  subcontractors  were  also  allowed  to 
testify  that  they  could  have  completed  the  work  embraced 
within  their  contracts  on  or  before  certain  named  dates, 
within  the  time  for  completion  fixed  by  the  contract  between 
appellant  and  appellees.  It  is  contended  by  appellant's  coun- 
sel that  the  testimony  was  incompetent,  because  it  consisted 
of  inferences  or  opinions. 

The  witnesses  were  railway  builders,  who,  by  reason  of 
their  experience,  may  properly  be  termed  experts.  An  ex- 
pert has  been  described  as  nothing  more  than  a  man  of 
experience  in  the  particular  business  to  which  the  inquiry 
relates;  as  one  having  peculiar  knowledge  or  skill  in  refer- 
ence to  the  subject-matter  of  inquiry ;  as  a  person  instructed 
by  experience.  Lawson  Exp.  and  Opin.  Ev.,  pp.  195-6; 
Daster  v.  BrowUy  25  Ga.  24 ;  Mobile  Life  Ins.  Co.  v.  Walker, 
58  Ala.  290. 

Non-expert  witnesses  may  state  their  opinions  as  to  mat- 
ters with  which  they  are  especially  acquainted,  but  which 
can  not  be  specifically  described.     Garthage  T.  P.  Co.  v. 
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Andrews,  102  Ind.  138  (52  Am.  R.  653) ;    Yod  v.  Conroy, 
92  Ind.  464  (47  Am.  R.  156). 

It  has  been  said  that  a  non-expert  witness  must,  so  &r  as 
possible, state  the  facts  upon  which  he  bases  his  opinions;  that 
when  the  case  is  one  in  which  all  the  facts  can  be  presented 
to  the  jury,  no  opinion  can  be  given ;  that  there  are  cases 
where  the  witness  can  not  put  before  the  jury  in  an  intelli- 
gible and  comprehensible  form  the  whole  ground  of  his 
judgment  or  opinion,  and  that  in  such  cases  he  may  give  his 
opinion,  first  stating  the  facts,  so  far  as  he  can,  upon  which  the 
opinion  is  based. 

We  agree  with  counsel  as  to  the  nature  of  the  testimony 
to  which  they  object,  but  considering  the  qualifications  of 
the  witnesses,  the  nature  of  the  subject-matter  of  the  inquiry, 
and  the  statements  of  facts  by  the  witnesses,  we  think  that 
the  testimony  was  competent.  A  person  of  experience  in 
building  railways  can,  doubtless,  form  a  more  correct  judg- 
ment as  to  the  length  of  time  required  to  construct  and  com- 
plete a  section  of  the  road  than  persons  without  such  experi- 
ence can,  even  though  they  may  have  knowledge  of  all  the 
facts  which  can  be  stated  by  witnesses.  LouiavUky  etc.,  R,  W. 
Co.  V.  Frawley,  110  Ind.  18  ;  JefferaonmUe,  etc.,  R.  R.  Co.  v. 
Lanham,  27  Ind.  171;  Lawson  Exp.  and  Opin.  Ev.,  pp.  79, 
96,  460,  and  cases  there  cited ;  Rogers  Exp.  Test.,  section 
116,  and  cases  there  cited. 

We  are  not  advised  upon  what  ground  appellant's  ques- 
tion to  appellee  Conkey,  as  to  the  reliability  and  responsi- 
bility of  appellees'  subcontractors,  was  ruled  out.  It  may 
have  been  upon  the  ground  that  the  question  was  not  within 
the  scope  of  a  proper  cross-examination.  In  the  absence  of 
anything  more  than  is  shown  in  the  briefs,  we  must  presume 
that  the  court  below  ruled  correctly. 

Nor  can  we  say  that  the  court  erred  in  admitting  testimony 
as  to  the  cost  of  delivering  piling  along  the  line  of  road. 

Appellees  contended  that  appellant  had  hindered  and  de- 
layed them  in  the  prosecution  of  the  work,  and  had  wrong- 
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folly  taken  the  work  out  of  their  control,  and  completed  it 
at  a  reckless  and  extravagant  cost,  and  charged  them  with  it. 
As  bearing  upon  that  issue,  it  was  competent  for  them  to 
show  the  reasonable  cost  of  the  work. 

We  do  not  think  that  it  would  be  profitable  to  extend  this 
opinion  further  upon  the  several  causes  assigned  for  a  new 
trial,  all  of  which  we  have  examined.  In  our  examination 
•of  the  record,  assisted  by  the  arguments  of  counsel,  we  have 
-discovered  no  erior  which  would  justify  a  reversal  of  the 
Judgment. 

Judgment  affirmed,  at  appellant's  costs. 

Filed  May  26, 1887. 
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Blair  et  al.  v.  Kiger  et  al. 

CkVAlA — homds  Apprapriated  for  Reservoir  Purposes — TiiU  Aeqmi^ — ^The 
Wabash  and  Erie  Canal  Company  acquired  title  in  fee  to  land  appro- 
priated bj  it  in  1846  for  a  reservoir  to  supply  the  canal  with  water. 

Same.  — i4»a«iiieii<  of  Damages,^ Lapse  of  Time,— Prwumption,— Alter  the 
lapse  of  so  long  a  time  since  the  appropriation  of  the  land,  it  will  be 
presumed  that  damages  were  assessed  and  tendered  or  were  waived. 

From  the  Fountain  Circuit  Court. 

Zr.  Nebeker,  H.  H.  Dochterman  and  B,  Orane,  for  appel- 
lants, 
r.  F,  Davidson,  for  appellees. 

Elliott,  J. — The  stipulations  of  the  parties  narrow  this 
investigation  to  the  question  of  the  nature  and  extent  of  the 
interest  taken  by  the  Wabash  and  Erie  Canal  Company  in 
ihe  land  in  controversy. 

In  1846  or  1847  the  canal  company  took  possession  of  the 
Vol.  111.— 13 
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land  in  dispute  and  cut  down  and  burned  the  timber  growing: 
on  it.  A  stream  called  Coal  creek  runs  through  the  land  and 
crosses  the  canal  a  short  distance  below  the  land  claimed  by 
the  appellants.  At  the  point  where  the  stream  intersected  the 
canal  a  dam  was  constructed  for  the  purpose  of  making  a 
reservoir  for  supplying  the  canal.  Guard-banks  were  con- 
structed for  more  than  half  a  mile  up  the  creek,  for  the  pur- 
pose of  forming  a  basin,  and  locks  were  constructed  at  each 
end  of  the  dam.  The  canal  was  fed  from  the  water  collected 
in  the  basin,  and  boats  passed  through  it.  Prior  to  the  re* 
moval  of  the  timber  a  survey  was  made  and  the  number  of 
acres  required  for  the  reservoir  was  ascertained. 

The  acts  of  the  canal  company  in  1846  must  be  regarded 
as  an  appropriation  of  the  land,  and,  after  the  long  period  that 
has  elapsed  since  the  seizure  of  possession,  the  presumption 
is  that  damages  were  assessed  and  tendered  or  were  waived. 
Brookmlle,  etc.,  Co.  v.  Butler,  91  Ind.  134,  135  (46  Am.  R. 
580);  Cooley  Const.  Lim.  (5th  ed.),  695. 

If  there  was  an  appropriation  of  the  land  for  the  purposes 
of  the  canal,  then,  under  the  rule  declared  in  the  decisions 
of  this  court,  the  canal  company  acquired  the  fee.  Wivter 
Works  Co.  V.  Burkhart,  41  Ind.  364 ;  Nelson  v.  Fleming^  66 
Ind.  310 ;  Or(mie  v.  Board,  etc.,  71  Ind.  208 ;  OUy  of  Lo- 
gansport  v.  Shirk,  88  Ind.  563;  Brookville,  etc.,  Co,  v.  jfftrf- 
fer,  supra;  Shirk  v.  Board,  etc.,  106  Ind.  573;  Frank  v. 
Evansmlle,  etc.,  B.  R.  Co.,  ante,  p.  132. 

In  our  opinion  there  was  an  appropriation  of  the  land  for 
the  canal,  for  it  seems  quite  clear  to  us  that  the  reservoir  was 
part  of  the  canal,  and  not  merely  an  incident.  Indiana,  etc., 
Co.  V.  State,  53  Ind.  575 ;  Sheets  v.  Seldm,  2  Wall.  177. 

Reservoirs  for  supplying  the  canal  with  water  are  as  much 
part  of  the  canal  as  the  locks  and  channel.  The  case  is  en- 
tirely unlike  the  Brookmlle,  etc.,  Co.  v.  BvJUer,  supra,  for 
here  the  land  was  taken  and  used  for  a  purpose  essential  to 
the  existence  of  the  canal,  while  there  the  pond  was  no  part 
of  the  canal.     In  that  case  we  said :    ^'  The  pond  whioh 
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formed  is  not  shown  to  have  been  a  reservoir  or  basin  of  the 
canal,  nor  to  have  constituted  any  part  of  the  channel/' 
Here  the  basin  was  constructed  as  part  of  the  canal,  and  the 
laud  was  appropriated  for  that  purpose. 

Judgment  affirmed. 

FUed  May  25, 1887. 


No.  12,880. 

The  Wabash,  St.  Louis  and  Pacific  Railway  Com- 
pany V.  Fabver. 

Nbglioencb. —  When  Employer  not  Liable, — Contractor, — Master  and  SemmU, 
—Nuiacmce, — Where  work  which  does  not  necessarily  create  a  nuisance, 
but  18  in  itself  harmless  and  lawful  when  carefully  conducted,  is  let 
by  an  employer,  who  merely  prescribes  the  end,  to  another  who  under^ 
takes  to  accomplish  that  end  by  means  which  he  is  to  make  use  of  at  his 
discretion,  the  latter  is,  in  respect  to  such  means,  the  master,  and  if  a 
third  person  is  injured  by  the  negligent  use  thereof,  the  employer  is 
not  answerable. 

Sake. — Operating  Portable  Steaan-Engine  Near  Highway,— Not  NecenarU^  a 
Nuiumee, — It  is  not  necessarily  a  nuisance  to  operate  a  portable  steam- 
engine,  in  a  careful  manner,  in  close  proximity  to  a  public  highway. 

Same. — Railroad, — Frightened  Horee, — Negligence  of  Independent  Ooniraelor, — 
A  railroad  company  is  not  liable  for  an  injury  to  a  trayeller  on  a  high- 
way, throngh  the  fright  of  his  horse,  caused  by  the  negligence  of  the 
owner  of  a  portable  steam-engine  in  operating  it,  near  the  highway^ 
under  a  contract  with  the  company  to  pump  water  out  of  the  way  of 
an  excavation  which  is  being  constructed  by  the  latter,  where  he  haa 
exclnsiye  control  of  the  engine  and  of  the  manner  of  using  it 

From  the  DeKalb  Circuit  Court. 

C  B.  Stuart  and  W.  V.  Stuart,  for  appellant. 
C.  E.  JEhnanud,  for  appellee. 

MtfchelIi^  J. — ^This  action  was  brought  by  Farver  against 
the  railway  company  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him  while  lawfully  pursu- 
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ing  his  way  along  a  public  highway  in  a  carriage  which  was 
overturned  in  consequence  of  his  horse  having  taken  fright 
at  a  portable  steam-engine,  alleged  to  have  been  negligently 
placed  in  or  near  the  highway  by  the  company.  The  con- 
fused state  of  the  record  makes  it  difficult  to  determine 
whether  the  case  was  tried  upon  one  or  both  the  complaints 
which  are  copied  into  the  transcript.  Although  the  one  filed 
last  is  styled  an  amended  complaint,  the  subsequent  proceed- 
ings indicate  that  both  were  treated  as  in  the  record.  The 
case  seems  to  have  been  tried  upon  that  theory. 

Counsel  are  at  variance^  however,  as  to  this  matter,  but 
the  view  we  take  of  the  case  makes  it  quite  immaterial 
whether  it  be  one  way  or  the  other. 

The  evidence  tends  to  show,  without  conflict  or  substan- 
tial dispute,  that  in  September,  1882,  the  railway  company 
was  engaged  in  constructing  a  well  or  reservoir,  from  which 
to  supply  a  water  station  on  the  line  of  its  road,  near  Auburn, 
Indiana.  Running  water  interfered  with  the  work,  and  it 
became  necessary  to  cause  the  accumulating  water  to  be 
pumped  out  of  the  way,  so  as  to  prevent  it  from  running  into 
the  well  or  reservoir  which  was  in  process  of  construction. 
The  construction  of  the  well  and  laying  pipes  thence  to  the 
water  station  had  been  committed  to  the  charge  of  a  Mr. 
Kress,  an  employee  of  the  railway,  who,  with  a  force  of  men 
under  his  control,  was  engaged  in  providing  means  to  supply 
the  station  with  water.  Williams,  who  resided  in  or  near 
Auburn,  was  the  owner  of  a  small  portable  steam-engine, 
which  he  was  accustomed  to  employ  in  sawing  wood,  thresh- 
ing grain,  pumping  water,  and  the  like,  as  opportunity  offered. 
He  contracted  with  Kress,  for  a  stipulated  per  diemy  to  fur- 
nish and  operate  his  engine  in  pumping,  at  such  times  as 
might  be  necessary,  in  order  to  keep  the  water  from  inter- 
fering with  the  work  which  the  latter  was  constructing. 
Williams  agreed  to  furnish  his  engine  and  personally  super- 
intend the  running  of  it,  and  to  provide  and  pay  for  such 
assistance  as  he  needed  in  keeping  the  water  from  obstruct- 
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iDg  the  progress  of  the  work.  If  it  became  necessary  that 
he  should  ran  the  engine  at  night  he  was  to  receive  extra 
compensation. 

In  pursuanceof  this  agreement  the  latter  placed  his  engine 
in  a  vacant  lot,  some  six  feet  or  more  outside  the  line  of  a 
public  highway  which  intersected  the  railway  company's 
line  at  or  near  the  point  where  the  reservoir  was  being  con- 
structed. So  far  as  appears^  he  selected  the  location  of  the 
engine,  and  controlled  its  operation,  as  the  work  he  engaged 
to  do  required.  When  the  accumulated  water  was  pumped 
down  to  a  certain  level,  or  when  persons  were  passing  on  the 
highway,  the  engine  was  stopped,  and  when  the  water  rose 
to  a  certain  height  the  pumping  was  resumed.  While  Will- 
iams was  thus  engaged  in  carrying  out  his  agreement,  the 
plaintiff's  horse,  in  passing  along  the  adjacent  highway,  took 
fright  at  the  engine,  and  became  unmanageable.  The  plain- 
tiff was  thrown  from  his  carriage  and  injured.  The  question 
is,  whether,  under  the  circumstances,  the  railway  company  ia 
liable  for  the  negligence  of  Williams,  assuming  that  he  was. 
negligent  in  operating  his  engine  so  near  the  public  high- 
way. 

The  rule  which  controls  in  cases  of  this  class  has  become 
well  established,  and  has  more  than  once  been  recognized 
and  applied  by  this  court.  Ryan  v.  Ourran,  64  lud.  34& 
(31  Am.  R.  123) ;  Sessengut  v.  Posey,  67  Ind.  408  (33  Am. 
R.  98) ;  Gty  of  Logansport  v.  Dick,  70  Ind.  65  (36  Am.  R. 
166). 

Under  this  rule,  where  work  which  does  not  necessarily 
create  a  nuisance,  but  is  in  itself  harmless  and  lawful,  when 
carefully  conducted,  is  let  by  an  employer,  who  merely  pre- 
scribes the  end,  to  another  who  undertakes  to  accomplish  the 
end  prescribed,  by  means  which  he  is  to  employ  at  his  dis- 
cretion, the  latter  is,  in  respect  to  the  means  employed,  the 
master.  If,  during  the  progress  of  the  work,  a  third  person 
sustains  injury  by  the  negligent  use  of  the  means  employed 
and  controlled  by  the  contractor,  the  employer  is  not  an- 
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swerable.  The  inquiry  in  such  a  case  is^  did  the  relation  of 
master  and  servant  subsist  between  the  person  for  whom  the 
work  was  done,  and  the  person  whose  negligence  occasioned 
the  injury?  If,  in  rendering  the  service,  the  person  whose 
negligence  caused  the  injury  was  in  the  course  of  accom- 
plishing a  given  end  for  his  employer,  by  means  and  methods 
over  which  the  latter  had  no  control,  but  which  were  sub- 
ject to  the  exclusive  control  of  the  person  employed,  then 
such  person  was  exercising  an  independent  employment,  and 
the  employer  is  not  liable.  If,  on  the  other  hand,  the  end 
to  be  accomplished  was  unlawful,  or  if  in  and  of  itself  it 
necessarily  resulted  in  the  creation  of  a  nuisance,  or  in  mak- 
ing a  place  dangerous  which  the  employer  was  under  a  pe- 
culiar obligation  to  keep  secure,  then,  regardless  of  the  rela- 
tion which  existed  between  the  employer  and  the  person 
whose  negligent  conduct  caused  the  injury,  the  employer  is 
liable  for  a  breach  of  duty.  Ouff  v.  Newark^  etc.,  R.  jB.  Cb., 
35  N.  J.  Law,  17  (10  Am.  R.  205 ;  9  A.  L.  R.,  N.  S.,  541)  ; 
Smith  v.  Simmona,  103  Pa.  St.  32  (49  Am.  R.  113);  Har- 
riaon  v.  Collins,  86  Pa.  St.  153  (27  Am.  R.  699) ;  School 
District,  etc.,  v.  Fuess,  98  Pa.  St.  600  (42  Am.  R.  627) ;  HurU 
v.  Petinsylvania  JR.  R.  Co,,  51  Pa.  St.  475;  Callanan  v. 
Burlington,  etc,  R.  R.  Co.,  23  Iowa,  562 ;  Eaton  v.  European, 
etc.,  R.  W.  Co.,  59  Maine,  520  (8  Am.  R.  430) ;  De  Forrest 
v.  Wright,  2  Mich.  368;  Moore  v.  Sanbome,  2  Mich.  619; 
Corbin  v.  Arnerican  Mills,  27  Conn.  274;  Bailey  v.  Troy, 
etc.,  R.  R.  Co.,  57  Vt.  252  (52  Am.  R.  129);  Wood  Master 
and  Servant,  section  313,  et  passim;  Cooley  Torts,  548. 
The  application  of  the  foregoing  principles  to  the  facts  in 
hand  leads  to  the  conclusion  that  the  appellant  was  not 
liable. 

The  work  contracted  to  be  done  was  not  in  itself  unlaw- 
ful, nor  was  it  necessarily  a  nuisance  to  operate  a  portable 
steam-engine  in  a  careful  manner  in  close  proximity  to  a 
public  highway.  Injury  could  only  result  from  its  negli- 
gent use.     It  would  not  do  to  say  that  the  operation  of  a 
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portable  eDgine^  near  a  public  highway,  necessarily  resulted 
in  creating  a  naisance,  when  it  is  according  to  daily  experi- 
ence, during  certain  seasons  of  the  year,  to  see  steam  thresh- 
ing-machines  in  operation  on  every  hand,  and  often  neces- 
sarily close  to  public  highways.  Road  engines  propelled  by 
steam,  and  portable  engines  operated  by  steam,  have  become 
familiar  in  every  agricultural  community.  To  declare  that 
their  use  near,  or  their  passage  over,  a  public  highway  con- 
stituted a  nuisance,  would  be  practically  to  prohibit  their  use 
in  the  manner  in  which  they  are  customarily  employed  and 
moved  from  place  to  place.  It  must  be  supposed  that  horses 
of  ordinary  gentleness  have  become  so  familiar  with  these 
objects  as  to  be  safe,  when  under  careful  guidance.  PioUet 
V.  Simmers,  106  Pa.  St.  95  (51  Am.  R.  496) ;  Gilbert  v.  Flint, 
tic.,  R.  W.  Co.,  51  Mich.  488  (47  Am.  R.  592);  Macomber 
v.  Nichols,  34  Mich.  212  (22  Am.  R.  522). 

Now  as  to  the  relation  between  the  railway  company  and 
Williams,  keeping  in  view  the  rule  that  where  an  employee 
is  exercising  an  independent  employment,  and  is  not  under 
the  control  and  direction  of  the  employer,  the  latter  is  not 
responsible  for  the  negligence  or  misdoings  of  the  former. 
King  v.. New  York  Central,  etc.,  R.  R.  Co.,  66  N.  Y.  181  (23 
Am.  E.  37).  It  is  nowhere  denied  but  that  Williams  was  em- 
ployed to  furnish  and  superintend  the  running  of  his  engine, 
to  the  end  that  the  water  might  be  pumped  out  of  the  way,  so 
as  to  admit  of  the  prosecution  of  the  work  in  which  the  railway 
company  was  engaged.  In  respect  to  the  engine,  and  the  man- 
ner of  operating  it,  he  was  the  sole  master,  and  had  the  right 
to  employ  whomsoever  he  pleased  to  assist  him.  Neither  the 
railway  company  nor  any  of  its  employees  had  the  right  to 
ran  the  engine,  or  to  interfere  in  the  manner  of  its  running,  or 
to  direct  its  owner  how  or  when  it  should  be  run.  The  only 
right  the  company  had  in  respect  to  the  matter  was  to  re- 
quire Williams  to  accomplish  the  end  of  keeping  the  water 
out  of  the  way  of  its  workmen.  In  respect  to  his  engine, 
and  its  control,  and  his  liability  for  its  negligent  use,  the  lat- 
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ter  was  as  much  an  independent  contractor  when  pumping- 
water  for  the  railway  company  as  when  sawing  wood  or 
threshing  wheat  for  persons  in  the  neighborhood.  His  rela- 
tion to  the  railway  company,  while  executing  his  contract  for 
it,  was  precisely  the  same  as  to  others,  while  executing  work 
for  them  with  his  engine  under  contracts.  It  would  be  a 
startling  proposition  to  affirm  that  every  person  who  employs 
the  owner  of  an  engine  and  machinery  to  saw  wood  or  thresh 
his  crop  would  be  liable  to  any  person  who  might  be  hurt 
through  the  negligence  of  the  operator  or  his  assistants,  al- 
though the  employer  had  no  control  over  the  machinery  and 
no  immediate  direction  over  those  engaged  in  its  operation. 

The  conclusion  thus  reached  upon  the  facts  renders  it  un- 
necessary that  we  should  examine  in  detail  all  the  various 
questions  discussed  in  the  briefs.  The  evidence  does  not 
sustain  the  finding.  The  court  erred  in  overruling  the  mo* 
tion  for  a  new  trial. 

Judgment  reversed,  with  costs. 

FUed  Ma7  26,  1887. 
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KoncE. —  SummonB, —  WKeri  not  Necessary  on  OroU'GomplairU. —  It  is  not 
Decessary  to  issae  a  summons  on  a  cross-complaint  as  ag^ainst  the  de- 
fendants to  the  original  complaint,  where  the  latter  discloses  the  char- 
acter of  the  claim  of  the  cross-complainants,  and  fairly  informs  the 
defendants  that  such  claim  will  be  adjudicated,  as  it  is  their  duty  to 
take  notice  without  further  process  of  all  the  proceedings  in  the  cause. 

From  the  Steuben  Circuit  Court. 

J.  A.  Woodkail  and  TF.  M.  Browuy  for  appellants. 

C  A.  0.  MoClellan  ^knA  D.  A.  Garwood,  for  appellee.. 
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Elliott^  J. — The  appellee  claims  title  to  the  land  in  con- 
troversy under  a  sheriff's  sale  made  upon  a  decree  of  fore- 
closure, and  sought  by  this  suit  to  have  his  title  quieted. 

In  the  complaint  filed  by  the  plaintiffs  in  the  foreclosure 
suit  the  mortgage  sought  to  be  foreclosed  was  set  forth,  and 
it  was  averred  that  it  was  executed  by  the  appellants  to 
secure  the  payment  of  two  promissory  notes;  that  one  of 
the  notes  was  endorsed  to  the  plaintiffs  in  that  suit  by  the 
mortgagee ;  that  the  other  note  was  endorsed  to  Crane,  Dun- 
can &  Lydecker,  and  that  they  ^'  claim  thereby  an  interest  in 
said  described  land  adverse  to  plaintifife/' 

Crane,  Duncan  &  Lydecker  filed  a  cross-complaint  setting 
forth  the  note  assigned  to  them  and  asking  that  the  mort- 
gage be  foreclosed  for  their  benefit,  and  that  judgment  be 
rendered  in  their  favor.  It  does  not  appear  that  process 
was  issued  on  the  cross-complaint,  nor  that  an  appearance 
was  entered  by  any  of  the  parties  except  the  plaintifis,  but 
it  does  appear  that  by  agreement  of  the  parties  the  cause 
was  submitted  to  the  court  for  trial,  and  that  a  decree  was 
entered  declaring  the  lien  of  Crane,  Duncan  &  Lydecker  to 
be  the  prior  one  and  awarding  them  judgment. 

The  contention  of  the  appellants  is,  that  there  was  no 
service  of  process  on  the  cross-complaint,  nor  any  appear- 
ance, and  that  the  decree  in  favor  of  the  cross-complainants 
was  void.  This  contention  can  not  prevail.  Our  judgment 
is,  that  the  complaint  disclosed  the  character  of  the  claim  of 
the  cross-complainants  and  fairly  informed  the  appellants 
that  the  claim  would  be  adjudicated,  and  that,  for  this  rea- 
son, no  process  was  necessary. 

In  Pattison  v.  Vaughan,  40  Ind.  253,  the  allegation  as  to 
the  nature  of  the  claim  of  one  of  the  defendants  was  very 
similar  to  that  contained  in  the  complaint  before  us,  and  it 
was  held  that  it  was  not  necessary  to  issue  a  summons  on 
the  cross-complaint,  the  court  saying :  *^  We  think  that  as  to 
matters  contained  in  the  original  complaint,  if  not  in  all 
cases,  the  defendants  to  the  original  complaint,  when  served 
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with  process  thereon,  as  well  as  the  plaintiff  therein,  must  be 
regarded  as  in  court  for  all  the  purposes  of  the  action, 
whether  the  matter  in  controversy  arise  upon  the  original 
complaint,  or  upon  the  answer  or  cross-complaint."  The 
same  general  doctrine  is  maintained  in  Lewis  v.  Bortsfieldy 
7a  Ind.  390,  Nof singer  v.  Reynolds,  52  Ind.  218,  224,  and 
Franklin  Life  Ins.  Co.  v.  Sefton,  53  Ind.  380,  385.  In  Joyce 
V.  Whitney,  57  Ind.  550,  there  is  a  statement  that,  "  In  so 
far  as  the  cases  of  Pattison  v.  Vaughan,  40  Ind.  253,  and  Fen- 
triss  V,  State,  ex  rel.,  etc.,  44  Ind.  271,  appear  to  be  in  conflict 
with  this  decision,  they  are  overruled ; "  but  it  will  be  found 
on  investigation  that  the  authority  of  Pattison  v.  Vattghan, 
supra,  so  far  as  it  bears  upon  the  question  here  presented, 
is  not  impaired.  There  is,  indeed,  no  real  conflict  between 
the  decision  in  Pattison  v.  Vav^han,  supra,  and  that  in  Joyce 
V.  Whitney,  supra,  although  there  may  be  as  to  some  of  the 
language  employed  in  expressing  the  opinions. 

In  the  case  before  us,  the  complaint  showed  that  the  two 
notes  were  secured  by  the  same  mortgage;  that  they  had 
been  transferred  to  different  parties ;  that  there  was  a  ques- 
tion as  to  the  priority ;  that  the  parties  were  brought  into 
court  to  settle  all  such  questions ;  and  this  was  enough  to 
fairly  and  reasonably  apprise  the  appellants  that  they  were 
called  into  a  case  which  could  not  be  determined  without 
the  filing  of  a  cross-complaint.  It  was,  therefore,  their 
duty  to  take  notice,  without  further  process,  of  all  the  pro- 
ceedings in  the  cause. 

Judgment  affirmed. 

FUed  May  28, 1887. 
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Etidencs. — Dedaratioru  of  i^^^n^— Declarations  of  a  time-keeper,  within      -      ^ 
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^8wTriai«. — Newly  Diaeovered  Evidence, — Oumtda/ive. — Impeaching, — ^A  new 
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trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence       153   132I 
where  the  latter  is  merely  cumulative,  or  tends  to  impeach  evidence     I  ill   tO& 
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previously  given,  nor  where  a  sufficient  excuse  is  not  shown  for  failiog 
to  produce  the  evidence  at  the  first  trial. 

From  the  Owen  Circuit  Court. 

S.  0.  Pickens,  for  appellant. 

/.  (7.  Robinson  and  /.  H.  FowleVy  for  appellee. 

Mitchell,  J. — ^Calvin  F.  Nations,  George  W.  and  Isaac 
A.  Bledsoe  sued  the  Pennsylvania  Company  to  recover  upon 
an  alleged  contract  for  the  use  of  two  portable  steam-engines 
and  for  the  services  of  two  engineers.  The  plaintiffs  claimed 
that  the  company  engaged  the  engines  and  engineers  in  its 
service  at  the  agreAl  price  of  ten  dollars  per  day,  and  that 
the  engines  and  engineers  had  served  it  for  the  period  of 
forty-five  days,  for  which  service  a  specified  sum  remained 
<lae  to  Nations  individually,  and  another  sum  to  Bledsoe  & 
Bledsoe.  Nations  recovered  sixty  dollars.  As  to  the  Bled- 
soes,  the  finding  was  for  the  company. 

There  was  a  dispute  as  to  the  time  the  engines  were  em- 
ployed. The  company  claimed  that  it  contracted  with  the 
parties  jointly,  or,  rather,  that  it  had  contracted  with  Bled- 
soe for  both  engines,  and  that  it  had  paid  him  a  gross  sum 
sufficient  to  liquidate  its  obligation  under  the  contract. 

What  purports  to  be  a  bill  of  exceptions  recites  that  one 
of  the  Bledaoes,  while  testifying  as'  a  witness,  was  asked  to 
state  what  a  Mr.  Yockey,  the  company's  foreman  and  time- 
keeper, told  him  as  to  the  number  of  days  the  plaintiffs'  en- 
gines had  been  engaged  in  the  company's  service,  and  the 
amount  due  them  under  the  agreement.    Over  objection,  the 
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vritness  was  permitted  to  answer  that  Yockey  told  him  that 
the  engines  had  been  employed  a  given  number  of  days^  and 
that  a  given  amount  remained  due  as  he  undei-stood  the  con- 
tract. 

It  is  said  that  the  company  can  not  be  bound  by  the 
declarations  of  its  agent. 

The  bill  of  exceptions  upon  which  the  question  is  made  is 
a  mere  recital  by  the  court,  in  its  own  language,  in  narrative 
form,  of  what  purports  to  be  the  substance  of  the  questions 
and  answers  objected  to,  and  the  rulings  thereon. 

This  method  of  presenting  a  question  upon  evidence  is  not 
approved.  We  are  unable  to  ascertain  from  the  bill  how,  or 
in  what  connection,  or  the  circumstances  under  which,  the 
conversation  between  Yockey  and  Bledsoe  was  had.  For  all 
that  appears,  Bledsoe  may  have  been  directed  by  the  com- 
pany to  apply  to  its  time-keeper  to  ascertain  the  time  his 
engines  had  been  employed,  and  the  amount  appearing  to  be 
due.  If  Yockey  was  the  company's  time-keeper,  as  we  in- 
fer he  was,  appointed  and  authorized  to  keep  the  plaintiffs' 
time  and  the  state  of  their  accounts,  it  must  be  implied  that 
he  was  authorized  to  give  them  information  on  that  subject. 
That  was  in  the  line  of  his  employment,  and  a  communica- 
tion from  him  to  the  plaintiffs,  or  either  of  them,  upon  that 
subject,  while  engaged  about  that  business,  was,  in  effect,  a 
communication  from  the  principal. 

What  the  time-keeper  said  about  his  understanding  of  the 
contract  may  not  have  been  competent.  If  that  part  of  the 
conversation  had  been  objected  to  separately,  or  if  a  separate 
motion  had  been  made  to  strike  that  part  of  the  answer 
out,  the  question  might  require  further  considen^tion.  So 
much  of  the  conversation  as  related  to  the  time  the  engines 
had  been  employed,  and  what  was  said  by  the  time-keeper 
concerning  making  out  the  time  and  pay-rolls,  was  not,  so 
far  as  can  be  determined  from  the  bill  of  exceptions,  objec- 
tionable. 
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Some  other  questions  concerning  the  overruling  of  objec- 
tions to  the  admission  of  evidence  on  the  plaintifis'  behalf 
are  discussed.  We  have  considered  these  questions,  and  are 
of  opinion  that  the  court  committed  no  error  in  the  rulings 
complained  of.  The  method  in  which  the  questions  are  pre- 
sented in  the  bill  of  exceptions,  already  remarked  upon,  is 
such  as  not  to  require  us  to  state  or  consider  them  more  fully. 

The  only  remaining  question  relates  to  the  refusal  of  the 
court  to  grant  a  new  trial  on  account  of  newly  discovered 
evidence. 

The  evidence  which  was  claimed  to  have  been  newly  dis- 
covered consisted  of  a  letter  written  by  one  of  the  Bledsoes 
to  Mr.  Spence,  who  negotiated  the  contract  on  behalf  of  the 
company  with  the  plaintifis.  The  letter  was  written  pend- 
ing the  negotiations  for  the  hiring,  and  the  claim  is  that  it 
strongly  corroborates  the  testimony  of  Mr.  Spence,  which 
was  to  the  effect  that  he  contracted  with  the  Bledsoes  for  two 
engines,  and  not  that  the  Bledsoes  should  furnish  one  and 
Nations  one,  as  the  plaintiffs  below  claimed  the  fact  to  be. 

There  are  two  sufficient  reasons  why  the  ruling  of  the 
court  can  not  be  disturbed.  One  is,  the  evidence,  if  admitted, 
would  simply  be  cumulative  upon  a  subject  concerning  which 
the  plaintiffs  testified  one  way  and  witnesses  for  the  defendant 
testified  the  other.  The  letter  might  afford  some  circum- 
stantial corroboration  of  the  defendant's  witnesses ;  it  might 
also  tend  in  some  slight  degree  to  impeach  the  evidence  of 
the  writer  of  the  letter;  but  a  new  trial  will  not  be  granted 
where  the  newly  discovered  evidence  is  merely  cumulative, 
or  tends  only  to  impeach  evidence  previously  given.  Mar-- 
shall  v.  MaiherSy  103  Ind.  458 ;  DeHart  v.  Aper,  107  Ind. 
460;  StMerlin  v.  SlUUe,  108  Ind.  389. 

The  other  reason  for  approving  the  ruling  of  the  court  is, 
there  is  no  sufficient  excuse  shown  for  not  having  produced  the 
letter,  or  for  not  having  made  any  effort  to  prove  its  contents, 
at  the  first  trial.  That  the  witness  had  forgotten,  or  did  not 
suppose  that  he  had  preserved,  the  letter  until  he  accidentally 
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discovered  it  after  the  trial,  waj9  no  excuse  for  not  having 
looked  for  it  before. 

Judgment  affirmed,  with  costs. 

Filed  Mftj  28, 1887. 


No.  13,641. 

RowE,  Trustee,  v.  Rand,  Receiyeb. 

Principai«  and  Agent.— TVtMtee. — Style  (^  Bomk  AeetmrU, — One  who  ib  pat 
in  possession  of  property  by  joint  owners,  with  instructions  to  sell  it 
upon  the  best  available  terms,  at  his  discretion,  is  an  agent,  and  not  a 
trustee,  and  his  character  is  not  changed  by  styling  himself  "  trustee," 
at  the  suggestion  of  one  of  his  principals,  a  banking  company,  in  mak- 
ing deposits  with  the  latter  of  the  proceeds  of  sales,  to  distinguish  the 
account  from  another  kept  by  him  as  agent. 

Same. —  Joint  Prineipala, — SeveraTuce  q/"  InUresta.  —  BevoeaHon  tf  Agency, — 
Banki, — Mutual  Rdeaae  of  Claims, — Where  two  banks,  as  principals,  ap* 
point  an  agent  to  take  charge  of  a  matter  in  which  they  are  jointly 
interested,  who  deposits  the  joint  funds  in  one  of  the  banks,  and  a  seT- 
erance  of  the  joint  interest  afterwards  occurs,  and  in  a  compromise  of 
differences  each  releases  all  claims  against  the  other,  the  agency  is 
thereby  revoked,  and  a  claim  against  the  bank  holding  the  deposit  by 
the  other  principal  for  a  share  therein  is  discharged. 

Same. — Right  oj  Agent  to  Maintain  Action, — The  right  of  an  agent  to  bring 
an  action  in  his  own  name  in  certain  cases  is  subordinate  to  the  rights 
of  the  principal,  who  may  bring  suit  himself,  and  thus  suspend  or  ex- 
tinguish the  right  of  the  agent,  unless  in  particular  cases  where  th^  lat- 
ter has  a  lien  or  some  other  vested  right. 

Release.— Gmslrudvm  qf.^Extrineie  Emdenee.-^To  enable  a  court  to  constrae 
a  release  from  the  stand-point  occupied  by  the  parties,  extrinsic  evidence 
is  admissible  to  explain  the  circumstances  under  which  it  was  executed, 
and  the  nature  of  the  transaction  to  which  it  was  designed  to  apply. 
The  particular  purpose  for  which  it  was  executed  ought  to  be  kept  in 
view,  and  where  only  general  words  are  used  they  are  to  be  oonstmed 
most  strongly  against  the  party  executing  the  release. 

From  the  Marion  Superior  Court. 

JET.  J*  Milligany  for  appellant. 

F,  Winter  and  J.  M.  Winiera^  for  appellee. 
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NiBLAGK^  J. — During  the  year  1879,  the  First  National 
Bank  of  Indianapolis,  since  distinguished  as  No.  55  of  that 
name,  and  the  Indiana  Banking  Company,  the  name  as- 
sumed by  a  firm  of  private  bankers,  obtained  judgments  of 
foreclosure  against  the  Shaw  Carriage  Company  upon  chat- 
tel mortgages  executed  to  them  respectively  upon  carriages, 
buggies  and  other  vehicles,  and  procured  the  appointment 
of  William  Howe,  the  appellant  in  this  cause,  as  receiver  to 
take  charge  of  the  business  of  that  company  at  a  stipulated 
compensation  per  week.  At  a  sheriff's  sale  of  a  part  of  the 
mortgaged  property,  held  in  May,  1880,  the  bank  and  bank- 
ing company  jointly  bid  off  property  to  the  amount  of 
16,134.50,  and  at  a  subsequent  sale,  in  July  following,  bid 
off  additional  property  to  the  value  of  $1,400.  The  bank 
and  banking  company  left  the  entire  amount  of  property  so 
bid  off  by  them  in  the  possession  of  Rowe,  with  instruc- 
tions to  him  to  sell  it  upon  the  best  available  terms,  at  his 
discretion,  with  the  understanding  that  the  net  proceeds 
were  to  be  divided  between  those  institutions  in  the  propor- 
tion which  14,062.39  sustains  to  $3,512.11.  As  Bowe  real- 
ized money  from  time  to  time  from  the  sale  of  the  property 
thus  left  with  him,  he,  with  the  knowledge  and  consent,  and 
at  the  request,  of  both  institutions,  deposited  the  amount  to 
his  own  credit,  under  the  name  of  "  William  Rowe,  trustee," 
in  the  banking  company's  bank.  The  deposits  thus  made  by 
him  eventually  amounted  to  the  aggregate  sum  of  $7,074.58, 
which  did  not  include  the  entire  proceeds  of  the  property. 
The  first  deposit  made,  as  stated  by  Rowe^  was  cash  realized 
from  a  sale  of  a  buggy  soon  after  he  took  charge  of  the  prop- 
erty. At  that  time  he  had  an  account  with  the  banking  com- 
pany in  his  individual  name,  another  in  his  name  as  ^^  agent,'' 
and  still  another  as  ^'  receiver."  He  was,  in  consequence, 
adviaed  by  a  member  of  that  company  to  place  the  money 
to  his  credit  as  ^^  trustee,"  which  he  did,  and  continued  to  do. 
On  this  subject,  Rowe,  as  a  witness,  said :  "As  I  was  really 
an  agent  in  this  case,  but  had  another  account  in  the  bank, 
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separate  and  distinct  from  this,  under  that  name,  it  was  nec- 
essary to  call  it  something  else,  and  it  was,  therefore,  called 
^  William  Rowe,  trustee.'  "     Notes  for  some  of  the  property 
afterwards  sold  by  him  were  also  taken  by  him  in  his  name 
as  'trustee."     On  the  10th  day  of  August,  1883,  the  bank- 
ing company  suspended  payment  and  closed  its  doors  against 
its  creditors,  and,  in  a  few  days  thereafter,  by  proper  pro- 
ceedings in  the  court  below,  Frederick  Rand,  the  appellee 
here,  was  appointed  a  receiver  to  close  up  its  business.     In 
the   meantime  the   First  National  Bank   of  Indianapolis, 
known  as  No.  2556  of  that  name,  had  been  organized  as  the 
successor  of  the   national   bank   hereinabove  named,   and 
bad  succeeded  to  the  available  assets  and  general  business 
•of  the  old  bank.     At  the  time  of  the  failure  of  the  bank- 
ing company,  it  owed  these  two  national  bank  organizations 
the  admitted  sum  of  about  $168,000,  and  those  organiza- 
tions made  a  further  claim  against  it  in  the  sum  of  156,000, 
which  was  contested.     The  business  and  general  manage- 
ment of  the  three  banking  organizations  had  become  so  in- 
termingled and  so  involved  that  the  further  continuance  in 
business  of  the  then  newly  organized  First  National  Bank, 
'  above  referred  to,  required  an  immediate  settlement  with 
and  severance  from  the  banking  company. 

Representatives  of  the  three  organizations  accordingly  met 
on  the  10th  day  of  August,  1883,  the  day  on  which  the  bank- 
ing company  closed  its  doors,  for  the  purpose  of  making  a 
settlement  and  of  promoting  the  proposed  severance.  After 
the  interchange  and  mutual  acceptance  of  certain  proposi- 
tions, and  the  consequent  transfer  of  certain  moneys,  funds 
and  property,  the  following  agreement  in  writing  was  entered 
into,  the  said  banking  company  acting  through  F.  A.  W. 
Davis,  its  cashier : 

"  Indianapolis,  Ind.,  Aug.  10th,  1883. 

"  This  agreement,  made  in  duplicate  by  and  between  the 
^  First  National  Banks,'  Nos.  55  and  2556,  and  the  '  Indiana 
Banking  Company,'  certifies  that  the  said  parties  have  ad- 
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justed  and  compromised  their  differences,  and  said  '  Indiana 
Banking  Company '  holds  no  claim  against  either  of  said 
banks,  nor  does  either  of  said  banks  hold  any  claim  what- 
ever against  said  ^  Indiana  Banking  Company;'  but  this  is 
not  to  be  construed  as  a  release  or  discharge  of  any  unpaid 
paper  held  by  said  First  National  Banks,  No.  2556  and  No. 
55,  against  any  individual  or  individuals  who  may  be  mem- 
bers of  the  '  Indiana  Banking  Company.^ 

"F.  A.  W.  Davis,  Cashier. 

^*  The  First  National  Banks  of  Indianapolis,  No.  55  and 
No.  2556,  by  A.  D.  Lynch,  President." 

On  the  27th  day  of  June,  1885,  Rowe,  designating  him- 
self as  "  trustee,"  and  claiming  to  be  still  the  owner  of  and 
•entitled  to  control  the  money  so  deposited  by  him  as  "  trustee  " 
with  the  banking  company,  filed  his  intervening  petition  in 
the  court  below  against  Rand  as  receiver  of  that  company, 
praying  that  an  allowance  might  be  made  in  his  favor  for 
the  amount  deposited  by  him  as  stated.  Rand  answered : 
ftrd.  In  denial.  Second,  Payment.  Third.  Setting  up  the 
agreement  above  set  out  in  release  and  discharge  of  the  claim 
«o  presented. 

Issue  being  joined,  there  was  a  trial  at  special  term,  and  a 
finding  and  judgment  in  favor  of  Rand  as  such  receiver  of 
the  banking  company,  and  an  affirmance  of  the  judgment  at 
general  term. 

The  appellant  maintains  that  upon  the  evidence  the  find- 
ing and  judgment  ought  to  have  been  in  his  favor,  and  that, 
consequently,  the  court  below,  at  general  term,  erred  in 
affirming  the  judgment  so  rendered  against  him  at  special 
term. 

A  trustee  is  one  to  whom  an  estate  has  been  conveyed  in 
trust,  and,  consequently,  the  holding  of  property  in  trust 
constitutes  a  person  a  trustee.  An  agent  is  one  who  acts 
for,  or  in  place  of,  another,  denominated  the  principal,  in 
virtue  of  power  or  authority  conferred  by  the  latter,  to  whom 
Vol.  111.— 14 
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an  account  must  be  rendered.     In  the  case  of  an  ordinary 
agency  for  the  sale  or  disposition  of  property,  the  title  to  the 
property,  as  well  as  to  the  proceeds,  remains  in  the  principaL 
Such  an  agency  may  be  revoked  at  any  time,  in  the  discre- 
tion  of  the   principal.     It   may,  also,  be  in  like  manner 
terminated  by  the  renunciation  of  the  agent,  he  being  liable 
only  for  the  damages  which  may  result  to  the  principal.    An 
agency  may  also  be,  and  is,  revoked  by  operation  of  law  in 
certain  cases,  among  which  are  the  bankruptcy  of  the  prin- 
cipal, the  extinction  of  the  subject-matter  of  the  agency,  the 
loss  of  the  principal's  power  over  such  subject-matter,  or  the 
complete  execution  of  the  business  for  which  the  agency  was 
created ;  also,  where  the  changed  condition  becomes  such  as 
to  produce  an  incapacity  in  either  party  to  proceed  with  the 
business  of  the  agency.     Where  a  power  or  authority  to  act 
as  agents  is  conferred  on  two  persons,  the  death  of  one  of 
them  terminates  the  agency.     So,  where  two  persons  are 
jointly  appointed  agents  to  take  charge  of  a  particular  busi- 
ness for  a  specified  term  or  purpose,  and  one  of  them  become& 
incapacitated  before  the  term  is  completed  or  the  purpose  is 
accomplished,  the  other  can  not  proceed  alone  without  the 
consent  of  the  principal,  and  hence  the  agency  is  thereby  in 
effect  revoked.     Abbott's  and  Bouvier's  Law  Dictionaries, 
titles  "Agent"  and  "Agency;"  1  Wait   Actions  and   De- 
fences, 289;  1  Parsons  Contracts,  39,  et  seq.;  Story  Agency^ 
sections  38,  42,  474,  499. 

The  inevitable  inference  from  these  legal  propositions  isy 
that  when  two  principals  jointly  appoint  an  agent  to  take 
charge  of  some  matter  in  which  they  are  jointly  interested, 
and  a  severance  of  their  joint  interest  afterwards  occurs,  the 
severance  revokes  the  agency. 

An  agent  may  sue  in  his  own  name :  First.  When  the  con- 
tract is  in  writing,  and  is  expressly  made  with  him,  although 
he  may  have  been  known  to  act  as  agent.  Secondly,  When 
the  agent  is  the  only  known  or  ostensible  principal,  and  is, 
therefore,  in  contemplation  of  law,  the  real  contracting  party^ 
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Thirdly.  When,  by  the  usage  of  trade,  he  is  authorized  to 
act  as  owner,  or  as  a  principal  contracting  party,  notwith- 
standing his  well  known  position  as  agent  only.  But  this 
right  of  an  agent  to  bring  an  action,  in  certain  cases,  in  his 
own  name  is  subordinate  to  the  rights  of  the  principal,  who 
may,  unless  in  particular  cases,  where  the  agent  has  a  lien  or 
some  other  vested  right,  bring  suit  himself,  and  thus  suspend 
or  extinguish  the  right  of  the  agent. 

Applying  the  general  principles  thus  announced  to  the 
facts  hereinabove  stated,  our  conclusions  are,  that  Howe  be- 
came an  agent  only,  and  hence  not  a  trustee,  for  the  sale  of 
the  property  left  with  him  by  the  banks ;  that  he  acquired 
no  lien  either  upon  the  property  or  its  proceeds  which  would 
have  prevented  the  national  banks,  or  either  one  of  them,  as 
the  situation  might  have  authorized  at  the  time,  from  revok- 
ing Bowels  authority  as  their  agent,  and  demanding  an  ac- 
counting  from  the  banking  company  as  to  the  money  depos- 
ited with  it  by  him,  or  from  demanding  such  an  accounting 
without  revoking  Rowe's  agency;  that,  consequently,  the 
money  so  deposited  constituted  a  fund  upon  which  the  na- 
tional banks  might  have  based  a  claim  against  the  banking 
company  when  the  agreement  was  mutually  entered  into  on 
the  10th  day  of  August,  1883,  and  that,  if,  in  &ct,  all  claim 
against  that  fund  was  released  by  the  agreement  of  that  date, 
the  agency  of  Bo  we  in  all  matters  concerning,  the  fund  was 
thereby  revoked,  leaving  him  in  a  position  to  demand  only 
an  accounting  for  his  services  and  expenses. 

A  release  ought  to  be  construed  from  the  stand-point  which 
the  parties  occupied  at  the  time  of  its  execution. 

To  enable  a  court  to  so  construe  a  release,  extrinsic  evi* 
denoe  is  admissible  to  explain  the  circumstances  under  which 
it  was  executed,  and  the  nature  of  the  transaction  to  which 
it  was  designed  to  apply,  without  adding  to,  or  subtracting 
anything  from,  the  words  used  by  the  parties  to  the  instru- 
ment. 1  Greenl.  Ev.,  section  277 ;  Reed  v.  Insurance  Oo*, 
96  U.  S.  23  ;  7  Wait  Actions  and  Defences,  464. 
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The  particular  purpose  for  which  a  release  was  executed 
ought  always  to  be  kept  in  view,  and  where  only  general 
words  are  used  they  are  to  be  construed  most  strongly  against 
the  party  executing  the  release.  Seymour  v.  BiUler,  8  Iowa, 
304 ;  Rich  v.  Lord,  18  Pickering,  322 ;  Fazakerly  v.  Jfo- 
Knight^  88  Eng.  Com.  Law,  794;  Solly  v.  ForbeSj  4  Moore^ 
448 ;  LydU  v.  EdwardSy  6  Hurlstone  &  Norman,  336 ;  Jaek-- 
son  v.  Staekhousef  1  Co  wen,  122. 

The  evidence  tended  to  prove  that  the  list  of  claims  for* 
inally  presented  by  the  national  banks  against  the  banking 
company  did  not  embrace  any  part  of  the  money  deposited 
and  since  demanded  by  Rowe  as  trustee,  but  it  tended  further 
to  show  that  the  purpose  the  parties  had  in  view,  in  ulti- 
mately entering  into  the  agreement  hereinabove  set  out,  was 
to  mutually  release  and  discharge  each  other  from  all  claims 
and  demands  of  every  nature  and  kind,  and  to  complete,  in 
this  way,  an  entire  severance  of  interests  between  the  national 
banks  on  the  one  side  and  the  banking  company  on  the  other. 

The  finding  of  the  court  below  at  special  term  was,  con- 
sequently, sustained  by  the  evidence. 

The  judgment  at  general  term  is  affirmed,  with  costs. 

Filed  June  14, 1887. 


No.  12,844. 

The  Pennsylvania  Company  v.  Whitoomb,  Adminis- 
trator. 

Master  and  Servant. — Duty  of  Emplcytr  to  Provide  Safe  Maddnery, It  is 

the  duty  of  the  employer  to  provide  the  employee  with  a  safe  work- 
ing place  and  with  safe  machinery  and  appliances,  and  in  discharging 
this  duty  he  is  required  to  exercise  ordinary  care  and  skill. 

Same.— Dcle^afion  o/  Duty.—RespoTuibilUy  of  Jlfcwter.— The  duty  to  provide 
employees  with  safe  machinery  and  appliances  can  not  be  so  delegated 
by  the  master  as  to  relieve  him  from  responsibility.    The  agent  to 
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whom  it  ia  entrusted,  whatever  his  rank  may  be,  acts  as  the  master  in 
discharging  it. 

Same. — RtUa  Qoveming  Employees. — Conirael  tf  Service, — An  employer  may 
adopt  reasonable  rules  for  the  government  of  his  employees,  and  when 
brought  to  the  knowledge  of  the  latter,  who  thereafter  continue  in  the 
master's  service,  the  rules  and  an  implied  undertaking  to  obey  them 
enter  into  the  contract  of  service. 

Same. — Railroad. — Rule  that  Brakemen  Shall  Use  (Jowpling'Stieks, —  Vioiatum 
of  Requirement. — Liability  of  Company. — Where  a  rule  of  a  railroad  com- 
pany requires  that  cars  shall  be  coupled  by  the  use  of  coupling-sticks, 
and  this  rule  is  brought  to  the  knowledge  of  one  employed  as  brake- 
man,  and  assented  to  by  him,  it  constitutes  a  part  of  his  contract  of 
service,  and  for  an  injury  received  by  him  in  endeavoring  to  make  a 
coupling  by  hand,  the  company  is  not  liable,  unless  it  be  shown  that 
the  act  could  not  have  been  safely  performed  even  by  the  use  of  the 
appliance  provided,  or  that  obedience  to  the  rule  was  not  practicable 
under  the  circumstances  of  the  particular  case. 

Prom  the  Shelby  Circuit  Court, 

8.  Siansifery  for  appellant. 

T.  B.  AdamSy  L.  T.  Michener  and  O.  M.  Wright,  for  appellee* 

Elliott,  J. — Millard  Spurliu  was  in  the  service  of  the 
appellant  as  a  brakeman,  and  was  killed  while  engaged  in 
the  line  of  his  duty^  in  coupling  cars. 

The  complaint  of  the  appellee^  who  sues  as  the  adminis- 
trator of  Spurlin,  alleges,  among  other  things,  that,  "The  de- 
fendant carelessly,  negligently  and  contrary  to  its  duty,  had 
in  its  use  and  control  on  said  railway  at  Lewis  Creek  Station, 
Shelby  county,  Indiana,  two  freight  cars  which  were  unsafe 
and  unsuitable  in  their  construction  in  the  manner  following^ 
to  wit:  That  through  the  heavy  beam  across  one  of  said  cars 
there  projected  a  large  iron  rod  for  the  distance  of,  to  wit, 
four  inches  beyond  said  beam  and  about,  to  wit,  two  feet  from 
the  draw-bar  on  said  beam,  and  that  on  the  other  of  said 
cars  there  projected  a  large  cast-iron  stirrup  or  post  socket  for 
the  distance  of,  to  wit,  six  inches  from  the  heavy  beam  across 
the  end  of  said  car,  the  stirrup  or  socket  being  bolted  to  said 
beam  about,  to  wit,  two  feet  from  the  draw-bar  thereon ;  and 
that  said  cars  were  so  unsafely  and  insecurely  constructed 
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that  when  they  were  being  coupled  together  the  sai^  iron 
bolt  and  said  iron  stirrup  or  socket  were  almost  opposite 
•each  other  and  with  no  more  of  space  between  them  than^ 
to  wit^  three  inches.  And  the  plaintiff  says  that  in  order  to 
couple  said  cars  together  it  wa^  necessary  for  the  brakeman 
performing  said  duty  to  go  between  said  car  in  which  was 
said  iron  bolt  and  the  other  car^  and  insert  the  link  and  bolt 
at  their  proper  places  in  the  draw-bars^  he  necessarily  stand- 
ing at  the  time  at  such  distance  from  the  dead-woods  afore- 
said as  to  be  between  said  bolt  and  said  stirrup  or  socket  on 
the  other  car.  And  the  plaintiff*  says  that^  on  the  day  and 
at  said  station^  while  the  freight  train  on  which  the  said  de- 
cedent was  employed  was  engaged  in  switching  and  moving 
and  shifting  freight  cars,  the  said  decedent,  in  the  perform- 
ance of  his  duty,  went  between  the  two  cars  above  described, 
to  couple  them  together,  one  of  said  cars  standing  still,  while 
the  other  was  being  pushed  along  the  track  by  the  engine 
toward  the  first  named  car,  the  decedent  necessarily  standing 
at  the  time  at  such  a  distance  from  the  dead-woods  aforesaid 
as  to  be  between  said  bolt  and  the  said  stirrup  or  socket  on 
the  other  car;  that  while  so  standing  there,  engaged  in 
I  coupling  said  cars  together,  the  said  cars  were  pushed  to- 

gether by  said  engine,  and  the  decedent  was  caught  between 
said  bolt  and  said  stirrup  or  socket,  and  his  body  was  so 
I  crushed,  pressed  and  injured  thereby  that  he  died  in  said 

I  county  in  fifteen  minutes  thereafter  as  the  result  of  said  in- 

l  juries  occasioned  as  aforesaid ;  and  that  if  said  cars  had  been 

safely,  suitably  and  properly  constructed,  said  injuries  and 
death  would  not  have  occurred.  The  plaintiff  also  says 
that  said  injuries  were  received  without  any  fault  or  negli- 
gence on  the  part  of  said  decedent.'' 

The  appellant  answered  in  several  paragraphs,  but  we  re- 
gard the  controlling  question  the  same  upon  all  of  these 
paragraphs,  for  the  sufficiency  of  all  of  them  depends  upon 
what  is  alleged  to  be  a  contract  entered  into  between  the  ap- 
pellant and  the  appellee's  intestate.    That  contract  is  averred 


MAY  TERM,  1887.  215 

The  Pennsylysnia  Company  t-.  Whitcoml>,  Administrator. 

to  be  evidenced  by  a  circular  issued  by  the  appellant  and  as- 
sented to  by  the  intestate.  Omitting  immaterial  and  formal 
parts,  the  circular  and  the  alleged  agreement  of  the  decedent 
read  as  follows : 

•*  Coupling  cars  by  hand  is  dangerous  and  unnecessary. 
This  work  can  be  as  effectually  done  by  the  use  of  a  coupling- 
stick,  which  will  be  supplied  to  employees  by  yard-masters 
at  Louisville,  Jeffersonville,  Columbus,  Madison  and  Indi- 
anapolis. From  this  date  the  company  will  not  assume  any 
liability  or  pay  any  expenses  incurred  by  employees  on 
account  of  injuries  received  in  coupling  cars. 

"  E.  W.  McKenna,  Superintendent. 

*'  I  hereby  acknowledge  the  receipt  of  a  copy  of  the  above 
circular.  M.  Spurlin." 

It  is  averi'ed  in  the  answer  that  during  all  the  time  that 
Spurlin  was  in  the  appellant's  service  a  full  supply  of  coup- 
ling-sticks was  kept  with  the  yard-masters  at  Louisville,  Jef- 
fersonville, Columbus,  Madison  and  Indianapolis,  ''and  that 
the  said  Millard  Spurlin,  although  he  might  and  could 
readily  have  supplied  himself  with  one  of  the  said  coupling- 
sticks,  at  any  one  of  said  places  or  from  the  caboose  of  said 
train,  where  there  was  a  supply,  and  t)f  which  he  had  knowl- 
edge, failed  to  do  so,  and  attempted  to  and  made  said  coup- 
ling, whereby  he  was  injured  as  complained  of,  by  hand. 
It  is  denied  that  decedent  was  in  any  manner  obligated,  or 
that  it  was  his  duty,  to  make  said  coupling  other  than  by  the 
use  of  a  coupling-stick,  and  it  is  averred  that  had  he  used 
one  of  said  coupling-sticks,  it  would  not  have  been  neces- 
sary for  him  to  go  or  stand  between  said  bolt  and  said  stir- 
rup or  socket." 

It  is  undoubtedly  the  duty  of  the  employer  to  provide  the 
employee  with  a  safe  working  place  and  with  safe  machinery 
and  appliances.  The  employer  is  not  bound  to  exercise  the 
highest  degree  of  skill  and  care  in  discharging  this  duty,  but 
he  is  required  to  exercise  ordinary  care  and  skill.  Krueger 
V.  Louisville^  etc,,  R.  W,  Co.,  antey  p.  51 ;  Bradbury  v.  Good- 
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win,  108  Ind.  286 ;  PiUsburgh,  etc.,  R.  W.  Co.  v.  Adams,  106 
Ind.  151 ;  Baltimore,  etc.,  R.  R.  Co.,  v.  Rowan,  104  Ind.  88; 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  and  cases  cited. 

This  duty  is  one  which  the  law  enjoins  upon  the  master^ 
and  it  is  one  which  can  not  be  so  delegated  as  to  relieve  him 
from  responsibility.  The  agent  to  whom  it  is  entrusted, 
whatever  his  rank  may  be,  acts  as  the  master  in  discharging 
it.  He  is  in  the  master's  place.  Kmeger  v.  Louisville,  etc., 
R.  W.  Co.,  supra,  and  cases  cited ;  Indiana  Car  Co.  v.  Parker, 
supra,  and  cases  cited ;  Northern  Pacific  R.  R.  Co.  v.  Herbert^ 
116  U.  S.  642  (33  Alb.  L.  J.  288). 

In  the  case  last  cited  the  authorities  are  reviewed,  and  the 
court  said :  ^'  This  duty  he  can  not  delegate  to  a  servant  so 
as  to  exempt  himself  from  liability  for  injuries  caused  to 
another  servant  by  its  omission.  Indeed,  no  duty  required 
of  him  for  the  safety  and  protection  of  his  servants  can  be 
transferred  so  as  to  exonerate  him  from  such  liability.'' 

These  principles,  so  confidently  relied  upon  by  the  appel- 
lee, by  no  means  solve  the  questions  presented  by  these  an- 
swers. Duties  rest  upon  the  employee  as  well  as  upon  the 
employer.  Obligations  are  imposed  upon  the  one  by  law  as 
well  as  upon  the  other.  One  of  the  obligations  imposed 
upon  one  who  enters  another's  employment  is,  that  he  shall 
assume  the  risks  and  dangers  incident  to  that  employment 
which  are  known  to  him,  or  which  by  the  exercise  of  rea- 
sonable care  he  might  have  known.  No  one  is  bound  to 
remain  in  a  service  which  he  is  informed  is  dangerous,  and 
if  an  employee  does  voluntarily  continue  in  the  master's^ 
service  after  notice  of  its  dangers  he  assumes  all  risks  aris- 
ing from  the  known  dangers.  TJmback  v.  Lake  Shore,  etc., 
B.  W.  Co.,  83  Ind.  191;  Louisville,  etc.,  R..R.  Co.  v.  Orr,^ 
84  Ind.  50;  Bradbury  v.  Goodwin,  supra;  Lake  Shore,  etc., 
R.  W.  Co.  V.  Stupak,  108  Ind.  1 ;  Indiana,  etc.,  R.  W.  Co. 
V.  Dailey,  110  Ind.  75 ;  Hatt  v.  Nay,  10  N.  E.  Rep.  807. 

The  risks  which  the  employee  assumes  are,  however,  such 
as  are  incident  to  his  service,  and  such  as  arise  in  cases  where 
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ordinarily  safe  machinery  and  appliances  are  provided.  If 
machinery  of  an  unusual  and  more  dangerous  character  i» 
provided^  and  the  employee  has  no  notice  of  the  danger,  then 
he  does  not  assume  the  risk  attendant  upon  its  use.  Balti- 
more, etc.,  R.  R,  Co,  V.  Rowan,  supra. 

If  the  deceased  continued  in  the  master's  service  after  the 
danger  of  coupling  cars  was  made  known  to  him  as  inci- 
dental to  his  service,  he  voluntarily  assumed  the  risk,  and  it 
is  very  doubtful  whether  the  complaint  is  good.  This  we  say 
because  it  does  not  aver  that  the  cars  were  not  ordinary  ones 
and  the  danger  from  coupling  them  an  unusual  one.  But  as 
no  assault  is  made  upon  the  complaint,  we  do  not  pass  upon 
its  sufficiency.  It  is  necessary,  however,  to  speak  of  the 
character  of  the  complaint,  for  the  question  is,  whether  the 
answer  is  good  to  the  complaint  as  drawn,  and  not  whether 
it  wonld  be  good  in  any  case.  It  is  difficult,  we  may  further 
add,  to  perceive  how  this  action  can  be  maintained  without 
showing  tiiat  the  danger  was  not  incident  to  the  service,  or 
the  cars  of  an  unusual  kind,  but  on  this  phase  of  the  sub- 
ject we  express  no  direct  opinion. 

The  circular  warns  the  employees  that  the  coupling  of  all 
cars  by  hand  is  dangerous.  Its  warning  is  not  confined  to 
cars  of  a  particular  class,  but  it  extends  to  all  kinds  and  all 
classes.  Nor  is  it  simply  a  warning  notice.  It  is  much 
more.  It  is  a  warning  and  a  direction.  It  instructs  all 
employees  to  couple  all  cars  with  a  coupling-stick,  and  for- 
bids the  coupling  by  hand.  This  is  its  legal  meaning  and 
effect.  By  clear  and  necessary  implication,  it  forbids  the 
coupling  of  cars  by  hand  and  commands  that  it  be  always 
done  by  the  instruments  provided  for  that  purpose.  We  very 
much  doubt  whether  an  employee  who  remains  in  service 
after  such  a  warning,  and  who  disobeys  the  instructions  re- 
ceived from  his  employer,  can  recover  without,  at  least, 
affirmatively  showing  that  obedience  would  have  caused 
greater  danger  than  disobedience,  or  that  obedience  was  not 
practicable  under  the  circumstxincos  of  the  particular  case. 
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Buzzett  V.  Laconia  Mav!f^g  Co.,  48  Maine,  113;  Frazier  v. 
Pennsylvania  R.  B.  Co.,  38  Pa.  St.  104 ;  Mad  River,  etc.,  R. 
R.  Oo.  V.  Barber,  5  Ohio  St.  541 ;  Senior  v.  Ward,  1  El.  & 
El.  386. 

It  is  difficult  to  conceive  any  principle  upon  which  an 
employer  can  be  held  liable  to  an  employee  who  disobeys 
instructions  without  cause  or  excuse.  Analogous  cases  seem 
to  declare  against  the  right  of  recovery;  for,  to  mention  one 
of  many,  even  a  passenger  who  violates,  without  excuse,  the 
rules  of  a  carrier,  can  not  maintain  an  action.  We  are 
strongly  inclined  to  the  opinion  that  where  there  is  a  diso- 
bedience of  instructions  there  can  be  no  recovery  by  the  em- 
ployee, unless  he  shows  that  obedience  would  have  augmented 
the  danger,  or  that  it  would  have  been  impracticable.  But 
we  need  not  decide  this  question,  for  the  answers  carry  us 
beyond  it.  While  it  is  not  necessary  to  decide  the  ques- 
tions we  have  just  adverted  to,  it  is,  nevertheless,  proper  to 
speak  of  them,  since  what  we  have  said  is  logically  connected 
with  what  follows  upon  the  ruling  question  in  the  case. 

We  regard  the  circular  and  the  acts  performed  under  it  as 
constituting  a  contract.  By  formally  acknowledging  the  re- 
ceipt of  the  circular  and  continuing  in  the  service  of  the 
company,  the  decedent  made  its  terms  part  of  the  contract 
with  his  employer.  It  was  in  the  nature  of  a  statement  to 
him  of  the  terms  upon  which  the  company  would  continue  him 
in  its  service.  It  asserts,  if  not  in  express  terms,  by  clear 
implication  that  cars  must  not  be  coupled  by  hand,  that  they 
must  be  coupled  by  the  use  of  the  appliances  provided,  and 
that  if  they  are  coupled  by  hand  the  company  will  not  be 
liable  for  injuries  received  by  its  employees.  These  are  the 
terms  of  the  contract  of  hiring.  There  are  many  cases  in 
the  books  holding  that  the  rules  adopted  by  the  employer 
and  made  known  to  the  employee  enter  into  and  form  part 
of  the  contract.  Payne  v.  Western,  etc.,  R.  R.  Co.,  13  Lea 
(Tenn.)  607  (49  Am.  R.  666);  Carew  v,  Rutherford,  106 
Mass.  1  (8  Am.  R.  287) ;  Heywood  v.  Tillson,  75  Maine,  225 
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<46  Am.  R.  373);  OolHv.s  v.  New  England  Iron  Co.,  115 
Mass.  23 ;  Bradley  v.  Salmon  Falls,  etc.,  Co.,  30  N.  H.  487. 

It  is,  indeed,  not  simply  the  right  of  the  employer  to 
adopt  proper  rules,  but  it  is  his  duty  to  do  so.  Abel  v.  Presi- 
derU,  etc.,  103  N.  Y.  581  (57  Am.  R.  773);  Vose  v.  Lanca- 
shire, etc.,  R.  W.  Co.,  2  H.  &  N.  728 ;  Haynes  v.  Ea«t  Ten- 
nessee,  etc.,  R.  R.,  3  Cold.  222. 

Even  in  the  case  of  a  passenger,  the  rule  is  that  the  regula- 
tions of  the  carrier  enter,  to  some  extent  at  least,  into  the 
'Contract  of  the  parties.  Chicago,  etc.,  R.  R.  Co.  v.  Bills,  104 
Ind.  13;  Western  Union  Tel.  Co.  v.  Harding,  103  Ind.  505, 
511 ;  Ohio,  etc.,  R.  W.  Co.  v.  Applewhite,  52  Ind.  540;  Pitts- 
burgh,  etc.,  R.  W.  Co.  v.  Nuzum,  50  Ind.  141  (19  Am.  R.  703). 

It  is  obvious  that  a  business  requiring  the  employment  of 
many  persons  could  not  be  properly  conducted  without  a 
system  of  rules,  and  it  is  equally  clear  that  the  rules  would 
be  of  little  force  unless  they  formed  a  part  of  the  contract 
between  the  employer  and  employee.  If  they  did  not  con- 
stitute an  element  of  the  contract,  they  would  protect  neither 
the  master  nor  the  servant,  and  unless  the  master  may  pre- 
scribe rules  and  exact  obedience  to  them,  he  can  not  control 
his  own  business.  It  seems  quite  clear  on  principle  that  the 
employer  may  adopt  reasonable  rules,  and  that  when  brought 
to  the  knowledge  of  the  employee  they  constitute  an  ele- 
ment of  the  contract.  The  decided  cases  recognize  this 
general  rule,  although  there  seems  to  be  some  difference  in 
the  course  pursued  in  giving  it  practical  effect.  Ford  v. 
Fitehburg  R.  R.  Co.,  110  Mass.  240;  Sprong  v.  Boston, 
etc.,  R.  R.  Co.,  58  N.  Y.  56 ;  Memphis,  etc.,  R.  R.  Co.  v. 
JTiamaa,  51  Miss.  637 ;  Louisville,  etc.,  R.  W.  Co.  v.  Fraw- 
iey,  110  Ind.  18. 

Where  a  person  enters  the  service  of  another,  knowing 
the  rules  prescribed  by  his  employer,  he  impliedly  under- 
takes to  obey  those  rules,  and  this  undertaking  enters  into 
his  contract.  An  undertaking  implied  by  law  is  as  much  a 
part  of  the  contract  as  its  express  stipulations.     Long  v. 
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8trau8j  107  Ind.  94.  It  needs  but  little  argument  to  prove 
that  one  who  enters  a  service  governed  by  rules  which  are 
known  to  him,  contracts  to  perform  service  under  those  rules. 
It  is  evident  that  this  must  be  so,  or  else  the  cases  which 
hold  that  it  is  a  breach  of  duty  on  the  part  of  the  master 
not  to  make  rules,  as  well  as  those  which  hold  that  it  is  a 
breach  of  duty  for  the  employee  to  violate  them,  are  not  well 
decided,  and  that  they  are  not  correctly  decided  can  not  be 
granted ;  so  that  the  conclusion  must  be,  that  the  rules  form 
an  element  of  the  contract  of  service.  If  regulations  are 
not  part  of  the  contract,  then  they  create  no  duty  on  the 
part  of  the  master  and  impose  no  obligations  on  the  em- 
ployee. If  there  is  no  duty  there  is  no  liability,  and  yet^ 
as  we  have  seen,  the  cases  all  agree  that  there  is  a  liability 
where  there  is  a  breach  of  known  rules. 

It  can  not  be  possible  that  a  servant  may  discharge  his 
duties  as  he  sees  fit  regardless  of  the  rules  prescribed  by  the 
master.  To  affirm  that  he  can  would  be  to  strip  the  master 
of  all  authority  over  his  own  business,  and  leave  him  pow- 
erless to  instruct  or  command.  If  the  master  has  authority, 
and  gives  it  expression  in  rules  duly  made  known  to  his 
employees,  they,  by  accepting  service,  agree,  as  part  of  their 
contract,  that  they  will  obey  those  rules.  If  this  be  not  so, 
then  there  can  be  no  systematic  government  of  the  master's 
business,  nor  any  definite  rule  for  determining  the  rights 
and  duties  of  the  parties  where  the  relation  of  master  and 
servant  exists. 

There  is  some  conflict  in  the  authorities  upon  the  question 
whether  a  contract  exonerating  the  employer  from  liability 
for  negligence  is  valid.  Roeaner  v.  Hermann^  8  Fed.  Rep. 
782 ;  Western,  etc.,  R.  R.  Co.  v.  Bishop,  50  Ga.  465.  But  we 
do  not  enter  this  field  of  conflict.  It  is  not  necessary  for  us 
to  do  so,  because  we  need  go  no  further  than  determine  that 
a  master  may  lawfully  contract  that  his  employees  shall  use 
certain  designated  appliances  in  performing  the  duties  of 
their  services.     Our  decision  is,  that  the  contract  before  us 
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is  a  valid  one  so  far  as  it  affects  the  case  made  by  the  com- 
plaint^ for  we  regard  it  as  an  undertaking  that  the  employees 
shall  use  a  designated  appliance.  It  is  not^  so  far  as  concerns 
the  question  now  before  us^  a  contract  that  the  employer 
will  in  no  event  be  liable^  but  it  is  an  agreement  that  the 
<.'n)ployer  will  not  be  liable  unless  the  appliances  provided  by 
him  are  used  as  he  directs. 

The  contract  applies  to  the  coupling  of  all  cars^  and  the 
employee  agrees  to  use  the  coupling-stick  in  all  cases.  The 
employer  had  the  right,  therefore,  to  assume  that  the  em- 
ployee would  not  undertake  to  couple  cars,  no  matter  what 
their  kind  or  class,  without  making  use  of  the  coupling- 
stick.  If  a  coupling  could  have  been  safely  made  with  the 
coupling-stick,  then  there  is  no  liability,  whatever  may  have 
been  the  kind  of  cars  the  employee  was  required  to  connect. 
The  employer  was  not  bound  to  do  more  than  provide  such 
cars  as  might  have  been  safely  connected  by  the  use  of  the 
appliance  which  the  employee  was  directed  to  use.  There  can 
be  no  liability,  at  least,  until  it  is  made  to  appear  that  had 
the  coupling-stick  been  used,  still  the  duty  of  coupling  could 
not  have  been  safely  performed,  or  that,  under  the  circum- 
stances, it  was  not  practicable  to  use  the  appliance  selected 
by  the  employer. 

The  presumption  is,  that  the  master  has  performed  his 
duty.  Hard  v.  Vermont^  etc.y  B,  R.  Cb.,  32  Vt.  473 ;  Wood 
Master  and  Servant,  708;  3  Wood  Railway  Law,  1468.  This 
presumption  the  employee  must  overcome,  for  it  stands, 
until  overthrown,  as  a  prima  facie  case.  Nave  v.  Flacky  90 
Ind.  205  (46  Am.  R.  205).  It  must,  therefore,  be  held  that 
the  appellant  discharged  its  duty  unless  the  contrary  has  been 
affirmatively  shown,  and  this  leads  to  the  conclusion  that  the 
presumption  is,  in  the  absence  of  countervailing  facts,  that 
the  appellant  did  provide  such  cars  as  might  have  been 
safely  coupled  by  the  use  of  the  coupling-stick.  It  was  in- 
cumbent on  the  appellee  to  overthrow  this  presumption,  for 
until  overthrown  it  stands  in  his  way  to  a  recovery. 
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Where  the  contract  requires  that  the  employee  shall  use 
appliances  designated  by  the  master^  and  he  fails  to  do  so, 
the  master  can  not  be  deemed  in  fault  unless  something  more 
is  made  to  appear.  Nor  can  the  master  be  deemed  in  fault 
for  providing  cars  that  can  not  be  safely  coupled  by  hand 
when  he  has  required  his  employees  not  to  couple  by  hand 
in  any  case,  but  to  use  the  coupling-stick  in  every  case» 
Where,  as  here,  the  agreement  is  that  the  employee  will 
couple  cars  in  a  designated  manner,  the  master  is  bound  to 
use  reasonable  care  to  provide  cars  that  may  be  safely  coupled 
in  that  manner,  but  is  not  bound  to  furnish  cars  that  can 
be  safely  coupled  in  the  manner  forbidden  by  the  contract 
of  service. 

The  utmost  that  can  be  conceded  to  the  complaint  in  this 
case,  if,  indeed,  so  much  can  be  conceded,  is,  that  it  shows  an 
actionable  breach  of  duty  in  failing  to  provide  cars  that 
could  be  coupled  by  hand  without  injury  to  the  brakeman. 
The  complaint,  conceding  its  sufficiency,  is  sufficient  only 
because  it  shows  a  negligent  breach  of  duly  in  failing  to 
fiirnish  cars  that  might  be  safely  coupled  by  hand.  The 
theory  of  the  complaint  is,  that  it  was  proper  to  couple  by 
hand ;  that  the  appellant  did  not  provide  such  cars  as  could 
be  safely  coupled  in  that  manner,  therefore,  it  is  liable.  The 
complaint  makes  a  prima  facie  case,  if  it  makes  one  at  all, 
only  upon  the  hypothesis  that  it  was  the  appellant's  duty  to 
provide  cars  that  might  with  safety  be  coupled  by  hand,  and 
if  this  hypothesis  is  destroyed  the  prima  fade  case  fidls. 
The  answer  does  destroy  this  prima  facie  case,  because  it 
shows  that  it  was  a  breach  of  duty  by  the  employee  to  un- 
dertake to  couple  the  cars  by  hand,  and  because  it  shows 
that  the  obligation  resting  on  the  appellant  was  that  of  pro- 
viding cars  which  might  safely  be  coupled  by  the  use  of  the 
coupling-stick.  The  duty  of  the  master  under  the  contract 
of  service  was  to  provide  cars  that  might  be  coupled  with- 
out danger  by  the  use  of  a  coupling-stick,  and  not  to  pro- 
vide cars  that  might  safely  be  coupled  by  hand.     If  this  was 
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the  appellant^s  duty,  then  it  is  manifest  that,  to  constitute  a 
cause  of  action,  there  must  be  facts  showing  a  breach  of 
thi^  duty. 

We  regard  the  answer  as  presenting,  at  least,  a  prima  facie 
defence,  and  this  is  sufficient  to  drive  the  appellee  to  a  reply. 

Judgment  reversed. 

FUed  June  14, 18S7. 


No.  10,458. 

"Walker  et  al.  v.  Hill  et  al. 

AmtAiM-^OarHfiaiU  to  l^ranaeripl.—Phraae  "  True  and  Cbmpfete."— The  cer- 
tification of  the  transcript  of  the  record,  on  appeal  to  the  Supreme  Court| 
as  "  true  and  correct,"  instead  of  "  true  and  complete,"  in  the  language 
of  the  statute,  is  sufficient,  the  former  phrase  being  equivalent  to  the 
latter. 

Same. — Motion  to  Dimiist. —  Waiver. — PnuHoe, — A  motion  to  diRmiaa  an 
appeal  on  purely  technical  grounds  must  be  made,  if  at  all,  on  the 
first  appearance  of  the  moving  party  in  the  Supreme  Ck>urt ;  otherwise, 
the  objection  will  be  deemed  waived. 

Sams. — Joint  AesignmtrU  qf  Error. — Suffideney  of, — A  joint  assignment  of 
errors  by  two  or  more  appellants  will  not  present  any  question  for  decis- 
ion unless  it  is  good  as  to  all  who  have  united  therein. 

QuiETmo  Tftle. —  Quardian*8  Sale.  —  Ejectment. —  Former  Adjudiealion. — 
Pleading. — To  a  complaint  by  the  heirs  of  W.  against  the  remote  grantees 
of  B.  to  quiet  title  to  real  estate,  an  answer  setting  up  a  judgment  ren- 
dered in  an  action  prosecuted  in  his  lifetime  by  W.  against  B.,  then  in 
possession  and  claiming  title  through  a  sale  made  upon  petition  of 
the  guardian  of  W.,  for  the  recovery  of  the  land,  wherein  it  was  decreed 
that  W.  was  not  the  owner  and  was  not  entitled  to  the  possession  thereof, 
is  good. 

JCDOXEHT. — GmelumeneaB, — Ooilaterai  Attack. — Juritdidiion. — A  judgment 
xendered  by  a  court  having  jurisdiction  of  the  subject-matter  and  of 
the  persons  of  the  parties  will  stand  as  against  a  collateral  attack. 

Same. — Quardian  and  Ward. — Pi'oeeedinge  to  SeR  Land. — Mere  Errore  and 
Irregularities  not  AvaXUMe  OoUaieraUy. — However  irregular  and  erroneous 
the  proceedings  and  orders  of  a  court  having  probate  jurisdiction  may 
be,  in  relation  to  the  sale  and  conveyance  of  the  real  estate  of  minor 
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heirs,  upon  the  petition  of  their  guardians,  yet  if  such  proceedings  and 
orders  are  not  Toid,  they  are  conclusive  when  questioned  collaterally. 

Statute  of  Limitations.  — GMardia»*«5afe  of  Real  Eetate. — A<keree  -ft»- 
teadon, — ^eetmenL — Quieling  IHiU. — Where  the  purchaser  at  a  guardian's 
sale,  made  in  18o2|  went  into  immediate  possession  of  the  land,  causes 
of  action  for  the  recovery  thereof  and  to  quiet  title  thereto  accrued  at 
that  time,  and,  even  if  the  sale  was  void,  adverse  possession  having 
been  continuously  held  by  the  purchaser  and  his  grantees,  such  causes 
of  action  are  barred.    Sections  293  and  294,  B.  S.  1881. 

Same. — IHaabilUiea, — It^cmey, — Where  one  is  under  the  disability  of  infancy 
at  the  time  a  cause  of  action  in  his  favor  accrues,  the  statute  of  limita- 
tions, nevertheless,  begins  to  run,  and,  under  section  296,  R.  S.  1881, 
the  only  effect  of  such  disability  is  to  give  the  party,  if  the  full  limita- 
tion has  run  during  his  infancy,  two  years  after  reaching  l^gal  age 
within  which  he  may  sue. 

£ame. — Infancy  and  Goverture. — Where  the  statute  of  limitations  begins  to 
run  during  infancy,  it  is  not  impeded  by  the  subsequent  intervention  of 
the  disability  of  coverture,  as  one  disability  can  not  be  tacked  to 
Anotber  to  stay  the  operation  of  the  statute. 

From  tlie  Jennings  Circuit  Court. 

D.  Waugh  and  T,  T.  Walker,  for  appellants. 
T,  C.  Batchelor,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellants,  Thomas  T. 
Walker  and  Eleanor  Baxter,  as  plaintiffs,  against  the  appel- 
lees, Joanna,  Mary,  Carrie  and  Emma  Hill,  as  defendants,  in 
a  complaint  of  three  paragraphs.  The  first  paragraph  was  a 
complaint,  in  the  ordinary  form,  to  recover  the  possession  of 
certain  described  real  estate  in  Jennings  county;  and  the 
second  and  thii*d  paragraphs  were  each  a  complaint  to  quiet 
the  appellants'  title  to  the  same  real  estate  as  against  the  appel- 
lees. The  cause  was  put  at  issue  and  tried  by  the  court ;  and,  at 
the  appellants'  request,  the  court  made  a  special  finding  of 
the  facts,  and  stated  its  conclusions  of  law  thereon,  in  fiivor 
of  the  appellees,  the  defendants  below.  Over  the  appellants' 
excei)tions  to  the  conclusions  of  law,  the  court  rendered 
judgment  against  them  for  appellees'  costs. 

The  appellees  have  filed  a  written  motion  to  dismiss  this 
Appeal,  upon  the  ground  that  the  transcript  of  the  record  is 
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not  certified  by  the  clerk  below,  in  conformity  with  the  re- 
quirements of  section  462,  R.  S.  1881.  The  objection  to  the 
certificate  is,  that  the  clerk  certifies  the  transcript  to  be  a 
**true  and  correct"  copy,  instead  of  "true  and  complete," 
in  the  language  of  the  statute.  In  Anderson  v.  Ackerman, 
88  Ind.  481,  where  the  same  objection  was  made  to  a  certi- 
fied transcript  of  a  judgment  offered  in  evidence,  it  was  held 
that  the  words  "  true  and  complete,"  as  used  in  the  statute, 
can  not  be  regarded  as  technical ;  and  the  words  "  true  and 
-correct,"  as  used  in  the  clerk's  certificat.e,  are  equivalent  in 
meaning  to  the  statutory  words.  Besides,  this  appeal  was 
-submitted,  by  the  agreement  of  the  parties,  upon  the  tran- 
script as  now  certified,  without  any  objection  then  made  to 
the  certificate;  and  nearly  five  months  elapsed  after  such 
submission  before  the  appellees  filed  their  motion  to  dismiss 
the  appeal  on  account  of  the  supposed  defects  in  the  clerk's 
•certificate.  The  motion  came  too  late.  Such  a  purely  tech- 
nical motion  must  be  made,  if  made  at  all,  on  the  first  ap- 
pearance of  the  moving  party  in  this  court;  otherwise,  the 
•objection  will  be  regarded  as  waived.  Peoples  Savings  Bank 
v.  Finney,  63  Ind.  460;  Field  v.  Burton,  71  Ind.  380;  Easter 
T.  Severin,  78  Ind.  540;  Martin  v.  Or,  96  Ind.  491. 

Upon  the  record  of  this  cause,  appellants  Thomas  T. 
Walker  and  Eleanor  Baxter  have  jointly  assigned  the  fol- 
lowing errors,  namely : 

1.  The  court  erred  in  overruling  appellant  Walker's  sep- 
arate demurrer  to  the  second,  third,  fourth  and  sixth  para- 
graphs of  appellees'  joint  answer. 

2.  The  court  erred  in  overruling  appellant  Baxtei^s  sep- 
arate demurrer  to  the  second,  third,  fourth  and  sixth  para- 
graphs of  appellees'  joint  answer. 

3.  The  court  erred  in  overruling  appellant  Walker's  sep- 
arate demurrer  to  the  third  paragraph  of  appellee  Joanna 
fiilPs  separate  answer. 

4.  The  court  erred  in  oveiTuHng  appellant  Baxter's  sep- 
VoL.  111.— 15 
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arate  demurrer  to  the  third  paragraph  of  appellee  Joanna 
HilPs  separate  answer. 

5.  The  court  erred  in  sustaining  appellee  Joanna  Hill's 
separate  demufrer  to  the  second  paragraph  of  appellant 
Walker's  reply  to  the  second  and  sixth  paragraphs  of  appel- 
lees' joint  answer. 

6.  The  court  erred  in  sustaining  Joanna  Hill's  separate 
demurrer  to  Walker's  second  reply  to  the  third  paragraph  of 
Joanna  Hill's  separate  answer. 

7.  The  court  erred  in  sustaining  Joanna  Hill's  separate 
demurrer  to  Baxter's  second  reply  to  the  third  paragraph  of 
Joanna  Hill's  separate  answer. 

8.  The  court  erred  in  sustaining  Joanna  Hill's  separate 
demurrer  to  Baxter's  second  reply  to  the  second,  third  and 
sixth  paragraphs  of  appellees'  joint  answer. 

9.  The  court  erred  in  sustaining  appellees'  joint  demurrer 
to  Walker's  second  reply  to  the  second  and  sixth  paragraphs 
of  appellees'  joint  answer. 

10.  The  court  erred  in  sustaining  api)ellees'  joint  demurrer 
to  Baxter's  second  reply  to  the  second,  third  and  sixth  para- 
graphs of  appellees'  joint  answer. 

11.  The  court  erred  in  sustaining  Joanna  Hill's  separate 
demurrer  to  appellants'  joint  reply  to  the  fourth  paragraph 
of  appellees'  joint  answer. 

1 2.  The  court  erred  in  sustaining  appellees'  joint  demurrer 
to  appellants'  joint  reply  to  the  fourth  paragraph  of  appel- 
lees' joint  answer. 

13.  The  court  erred  in  its  conclusions  of  law  upon  its 
special  finding  of  facts. 

The  point  is  made  by  appellees'  counsel,  and,  under  our 
decisions,  it  is  well  made,  that  the  first  ten  errors,  jointly  as- 
signed as  above  by  the  appellants  herein,  are  not  well  assigned, 
and  do  not,  nor  does  either  of  them,  present  any  question  for 
our  decision.  In  this  court,  the  assignment  of  errors  con- 
stitutes the  complaint  of  the  appellants,  and,  like  a  com- 
plaint in  a  trial  court,  it  must  be  good  as  to  all  who  join 
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therein,  or  it  will  not  be  good  as  to  any  of  them.  Where 
two  or  more  appellants  join  in  one  assignment  of  errors,  if 
they  jointly  complain  in  any  specification  or  paragraph  of 
saeh  assignment  of  a  ruling  against  one  of  them  only  as 
error,  such  specification  or  paragraph  of  error  can  not  be 
sustained  as  to  any  one,  because  it  is  not  well  assigned  by  all 
who  have  joined  in  such  assignment.  Hinkle  v.  Shelley^  100 
Ind.  88;  Tucker  v.  Conrad,  103  Ind.  349;  Hochstedler  v. 
Hochstedler,  108  Ind.  506.  This  conclusion  disposes  of  the 
first  ten  errors  complained  of  here  by  the  appellants,  and 
we  pass  to  the  consideration  of  the  eleventh  alleged  error, 
namely :  The  sustaining  of  Joanna  HilPs  separate  demurrer 
to  appellants'  joint  reply  to  the  fourth  paragraph  of  appel- 
lees' joint  answer. 

The  fourth  paragraph  of  appellees'  joint  answer  was  filed 
as  a  partial  defence  to  the  third  paragraph  of  appellants' 
complaint.  It  was  shown  by  the  allegations  of  the  third 
paragraph  of  complaint  that  appellants'  father,  William  B. 
Walker, -prior  to  May  17th,  1851,  died  intestate,  and  seized 
in  fee  simple  of  the  real  estate  now  in  controversy,  and  that 
he  left,  as  his  only  surviving  children  and  heirs  at  law,  the 
two  appellants  and  one  John  Walker,  all  of  whom  were  then 
minors  under  the  age  of  twenty-one  years.  It  was  further 
shown  that  the  interest  of  said  John  Walker  in  such  real 
estate  was  sold  and  conveyed,  upon  the  petition  of  the  legal 
guardian  of  John  Walker  and  pursuant  to  the  orders  of  the 
proper  court,  to  the  Peru  and  Indianapolis  Railroad  Com- 
pany ;  and  that,  before  the  commencement  of  this  suit,  the 
said  John  Walker  died  intestate  and  without  issue,  leaving 
the  appellants,  his  brother  and  sister,  as  his  only  heirs  at  law. 
The  fourth  paragraph  of  appellees'  joint  answer  was  pleaded 
in  bar  of  that  part  of  the  third  paragraph  of  complaint 
wherein  appellants,  as  the  only  heirs  at  law  of  their  deceased 
brother,  John  Walker,  sought  to  have  their  title,  as  such 
heirs,  quieted  in  and  to  the  real  estate  in  controversy,  as 
against  appellees. 
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In  such  fourth  paragraph  of  their  answer,  appellees  alleged 
that,  in  the  lifetime  of  John  Walker,  to  wit,  on  the  —  day 
of  February,  1858,  said  John  Walker  brought  an  action  for 
the  recovery  of  the  real  estate  now  in  controversy  against 
one  William  Rowley,  in  the  Jennings  Circuit  Court;  that, 
on  that  day,  and  for  a  long  time  afterwards,  William  Rowley 
was  in  possession  of,  and  claiming  title  to,  such  real  estate 
under  and  by  reason  of  the  aforesaid  guardian's  sales  and 
conveyances,  and  under  and  by  virtue  of  no  other  claim  or 
title  whatever,  the  said  Rowley  being  the  grantee  of  the  Peru 
and  Indianapolis  Railroad  Company ;  that  such  proceedings 
were  had  in  said  action  that  judgment  was  therein  rendered 
by  the  court  against  John  Walker,  and  in  favor  of  William 
Rowley,  that  John  Walker  was  not  the  owner  of  such  real 
estate  or  of  any  part  thereof,  and  was  not  entitled  to  posses- 
sion thereof;  that  such  judgment  had  never  been  reversed, 
annulled  or  set  aside,  but  remained  in  full  force ;  that  it  was 
rendered  on  the  same  cause  of  action  mentioned  in  the  third 
iparagraph  of  appellants'  complaint  in  this  case,  in  so  far 
as  such  paragraph  sought  to  recover  the  interest  in  such  real 
<^state  which,  before  said  guardian's  sales,  belonged  to  said 
-John  Walker,  since  deceased ;  and  that  said  William  Rowley 
was  a  grantor  of  the  appellees,  and  they  claimed  title  to,  and 
^ere  in  the  possession  of,  such  real  estate  through  said 
William  Rowley,  and  through  and  under  the  title  thereto 
which  he  successfully  opposed  to  John  Walker's  action. 

It  is  claimed  by  appellants'  couuseL  that  this  fourth  para- 
graph of  appellees'  joint  answer  was  not  good  even  as  a 
partial  defence  to  the  cause  of  action  stated  in  the  third  par- 
agraph of  the  complaint  herein.  If  this  claim  of  counsel 
ivere  correct,  then,  as  appellees'  demurrers  to  appellants'  joint 
Teply  to  such  fourth  paragraph  of  answer  searched  the  record, 
such  demurrers  ought  to  have  been  carried  back  and  been 
sustained  by  the  court  to  such  paragraph  of  answer.  In 
discussing  the  alleged  insufficiency  of  the  fourth  paragraph 
of  appellees' joint  answer,  appellants^  counsel  say:    "The 
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adjudication  referred  to  in  this  paragraph  did  not  establish 
Rowley's  title.  The  pertinent  question  now  is,  where  and 
how  did  appellees  derive  their  title  ?  They  must  rely  on  the 
strength  of  their  own  title,  and  not  on  the  weakness  of 
ours.''  It  is  true,  perhaps,  that  the  adjudication  did  not 
establish  Rowley's  title ;  but  it  did  establish  conclusively  that 
John  Walker  and  the  appellants,  in  so  far  as  they  claimed 
under  John,  had  no  such  title  to  the  real  estate  as  would 
enable  him  or  them  to  recover  the  interest  which  John 
Walker  had  therein  prior  to  the  guardian's  sales,  either  from 
William  Rowley  or  from  the  appellees  who  claimed  under 
Rowley.  That  far  forth,  the  adjudication  pleaded  In  the  fourth 
paragraph  of  appellees'  joint  answer  constituted  a  complete 
bar  to  the  maintenance  of  appellants'  action.  Campbell  v. 
Cross,  39  Ind.  155;  Parker  v.  Wright,  62  Ind.  398. 

Appellants'  counsel  do  not  state  the  law  correctly,  as 
applicable  to  this  case,  in  the  above  quotation  from  their 
brief  herein,  when  they  say  that  the  appellees  ''must  rely 
on  the  strength  of  their  own  title,  and  not  on  the  weakness'^ 
of  appellants'  title.  The  reverse  of  this  statement  is  the 
law  in  the  case  under  consideration.  The  appellants  were 
the  plaintiffs  and  the  appellees  were  the  defendants  in  the 
case  in  hand.  The  rule  is  old,  and  almost  elementary,  which 
reqaires  that,  in  such  an  action,  the  plaintiff  must  recover, 
if  he  recover  at  all,  upon  the  strength  of  his  own  title ;  and 
that,  unless  he  have  a  good  and  sufficient  title,  the  weakness 
of  the  defendant's  title,  or  his  want  of  title,  will  afford  the 
plaintiff  no  ground  for  recovery.  Hvddleston  v.  Ingels,  47 
Ind.  498 ;  Williams  v.  Venner,  53  Ind.  396 ;  Shipley  v.  Shook, 
72  Ind.  511 ;  Brandenburg  v.  Seigfried,  75  Ind.  568;  Castor 
V.  Jones,  107  Ind.  283. 

We  are  of  opinion  that  the  facts  stated  in  the  fourth  par- 
agraph of  appellees'  joint  answer  were  sufficient  to  constitute 
a  good  partial  defence  to  the  third  paragraph  of  appellants' 
complaint. 

In  their  joint  reply  to  such  fourth  paragraph  of  appellees' 
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joint  answer^  the  appellants  alleged  that,  on  the  25th  day  of 
February,  1858,  suit  was  commenced  in  the  Jennings  Circuit 
Court  in  the  name  of  John  Walker,  as  plaintiff,  against 
William  Rowley,  as  defendant,  for  the  recovery  of  the  undi- 
vided one-third  part  of  the  real  estate  now  in  controversy ; 
that  at  the  March  term,  1858,  of  such  court,  said  Rowley 
appeared  to  such  action  and  filed  an  answer  to  the  complaint 
therein,  which  answer  the  appellants  herein  allege,  in  their 
joint  reply,  consisted  of  a  transcript  of  the  proceedings  of 
the  Jennings  Probate  Court  at  its  May  term,  1851,  upon  the 
joint  petition  of  the  guardian  of  said  John  Walker  and 
Thomas  T.  Walker,  one  of  the  appellants  herein,  and  of  the 
guardian  of  Eleanor  Walker,  now  Eleanor  Baxter,  the  other 
appellant  herein,  for  the  sale  of  the  real  estate  in  controversy 
in  this  action ;  that  it  was  shown  by  such  answer  or  tran- 
script that  the  prayer  of  the  joint  petition  of  such  guardians 
was  granted  by  the  court,  and  they  were  authorized  by  an 
order  of  the  court  to  sell  such  real  estate  of  their  said  wards 
at  private  sale;  that  such  guardians  afterwards  reported  to 
such  court,  at  its  August  term,  1852,  that  pursuant  to  such 
order  of  the  court  they  had  sold  such  real  estate  of  their 
said  wards,  at  private  sale,  to  the  Peru  and  Indianapolis 
Railroad  Company  for  the  sum  of  $2,525  in  the  stock  of 
such  railroad  company;  that  such  sale  of  said  real  estate  was 
then  and  there,  in  all  things,  approved  and  confirmed  by  the 
court,  and  a  commissioner  was  appointed  by  the  court  to  exe- 
cute and  deliver  to  the  purchaser  a  deed  of  such  real  estate ; 
that  thereupon  such  commissioner  executed  and  acknowl- 
edged a  deed  conveying  such  real  estate  to  said  railroad 
company,  and  reported  such  deed  to  said  court;  and  that 
such  deed  of  conveyance  w^as  approved  and  confirmed  by 
such  court. 

Appellants  further  alleged  in  their  joint  reply,  that  at  the 
March  term,  1858,  of  the  court  below,  a  demurrer  was  filed 
in  the  name  of  John  Walker  to  the  second  paragraph  of 
ibowley's  answer,  which  demurrer  was  overruled   by   the 
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court ;  that  John  Walker  excepted  to  such  ruling,  and  re- 
fused to  reply  or  plead  further;  and  that  the  court  then 
adjudged  that  the  title  to  such  real  estate  was  in  William 
Rowley,  and  not  in  John  Walker,  and  that  Rowley  go  hence 
and  recover  of  Walker  his  costs  in  that  behalf  expended. 

Appellants  further  alleged,  that  the  second  paragraph  of 
Rowley's  answer,  to  which  John  Walker's  demurrer  was 
directed  and  sustained,  was  never  in  fact  filed ;  that  William 
Rowley  only  owned,  in  fact,  the  undivided  one-half  of  the 
real  estate  described  in  John  Walker's  complaint  in  such 
suit,  the  other  undivided  one-half  thereof  being  owned  at 
the  time,  or  pretended  to  be  owned,  by  one  John  Rowley,  who 
was  not  a  party  to  John  Walker's  suit ;  that  such  pretended 
judgment  was  rendered  without  any  issue  of  law  or  fact, 
upon  the  overruling  of  a  demurrer  to  a  paragraph  of  an- 
swer which  was  in  fact  never  filed;  that  John  Walker  be- 
came of  age  on  August  6th,  1856,  and  was  not  a  resident  of 
this  State  after  January  1st,  1854,  and  was  not  in  this  State 
during  the  pendency  of  his  suit  against  Rowley,  or  when  the 
judgment  was  rendered  therein,  and  that  he  died  soon  after- 
Avards  at  Vicksburg,  in  Mississippi,  where  he  had  long  re- 
sided; that  appellants  did  not  know  of  the  rendition  of 
such  judgment  against  John  Walker  until  after  they  com- 
menced this  suit;  and  that  appellants  were  the  only  heirs  at 
law  of  John  Walker,  deceased.     Wherefore,  etc. 

It  is  very  clear  that  the  trial  court  committed  no  error  in 
sustaining  appellees'  demurrer  to  this  joint  reply  of  appellants 
to  the  fourth  paragraph  of  appellees'  joint  answer.  In  this 
reply ^  appellants  vigorously  assail  the  adjudication  pleaded 
by  appellees  in  such  fourth  paragraph  of  their  answer,  as  a 
partial  defence  to  the  caase  of  action  stated  in  the  third  par- 
agraph of  complaint  herein.  But  api>ellants'  attack  u])oii 
such  adjudication  is  a  collateral  one,  and  although  they  have 
pointed  out,  in  their  joint  reply,  a  number  of  defects  in 
the  proceedings  and  judgment  in  the  suit  of  John  Walker 
against  William  Rowley,  some  of  which  might,  perliaps,  have 
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been  available  on  appeal  for  the  reversal  of  such  judgment^ 
yet,  they  have  wholly  failed,  we  think,  to  show  by  any  aver- 
raent  that  such  adjudication  was  for  any  cause  absolutely 
void.  In  the  absence  of  such  a  showing,  it  must  be  held,  in 
conformity  with  all  our  decisions,  that  such  joint  reply  was- 
clearly  bad  on  appellees'  demurrer  thereto.  Of  course,  the- 
Jennings  Circuit  Court  had  jurisdiction  of  the  subject-mat- 
ter of  the  suit  of  John  Walker  against  William  Rowley,  and 
the  court's  jurisdiction  of  the  persons  of  the  parties  to  such 
suit  is  clear  and  unquestioned.  In  such  case,  the  adjudica- 
tion of  the  court,  however  erroneous  it  may  be,  is  absolutely 
impervious  to  collateral  attack.  Reid  v.  Mitclielly  93  Ind. 
469 ;  Dowell  v.  Lahr^  97  Ind.  146 ;  Exchange  Bank  v.  Atilt^ 
102  Ind.  322;  Indiana,  etc.,  Co.  v.  Louisville,  etc.,  R.  W  Cb.^ 
107  Ind.  301. 

What  we  have  said,  in  considering  the  eleventh  alleged 
error,  applies  with  equal  force  to  the  twelfth  error  assigned  by 
the  appellants,  namely :  The  sustaining  of  appellees'  joint  de- 
murrer to  appellants'  joint  reply  to  the  fourth  paragraph  of 
appellees'  joint  answer.  Like  the  eleventh  alleged  error, 
this  twelfth  error  calls  in  question  the  sufSciency  of  the  facts 
stated  by  appellants  in  their  joint  reply  to  avoid  the  fourtb 
paragraph  of  appellees'  joint  answer.  Upon  full  considera- 
tion of  this  question,  as  presented  by  the  eleventh  alleged 
error,  we  held  that  the  facts  stated  by  appellants  in  their 
joint  reply  were  not  suiBcient  to  avoid  the  fourth  paragraph 
of  appellees'  joint  answer,  and  to  this  decision  we  adhere. 

The  last  error  of  which  appellants  complain  is  that  the 
court  below  erred  in  its  conclusion  of  law  upon  its  special 
finding  of  facts. 

The  facts  found  specially  by  the  court  were,  substantially^ 
as  follows: 

William  R.  Walker  died  in  June,  1847,  intestate.  He  left 
as  his  heirs  at  law  his  sons,  John  and  Thomas  Walker,  and 
his  daughter,  Eleanor  Baxter,  nee  Walker,  the  last  two  being 
the   plaintiffs   in  this  action.     He  left  a  widow,  Penelope: 
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Walker,  who  was  the  mother  of  the  three  children  named. 
John  Walker  was  born  August  6th,  1835 ;  Thomas  T.  Walker 
was  born  September  17th,  1837,  and  Eleanor  Baxter  Feb- 
ruary 23d,  1842.  Penelope  Walker  intermarried  with  Ed- 
ward M.  Sharp  in  May,  1849,  and  continued  his  wife  until 
her  death,  on  December  6th,  1879.  Eleanor  Baxter,  in  No- 
vember, 1858,  became  and  has  been  since  the  wife  of  Joseph 
E.  Baxter.  John  Walker  died  intestate  in  Mississippi,  August 
27th,  1858,  never  having  married,  and  leaving  as  his  heirs 
his  mother,  brother  and  sister  above  named.  When  Penel- 
ope Sharp  died  she  left  as  her  heirs  the  plaintiffs  herein,  her 
husband,  Edward  M.  Sharp,  and  five  children  by  Sharp. 
William  R.  Walker,  at  his  death,  was  the  owner  in  fee  simple 
of  the  real  estate  in  controversy. 

On  November  12th,  1850,  John  S.  Torbit  was  appointed 
and  qualified  as  guardian  of  John  and  Thomas  T.  Walker, 
and,  on  the  same  day,  Edward  M.  Sharp  was  appointed  and 
qualified  as  guardian  of  Eleanor  Baxter,  then  Walker.  On 
May  16th,  1851,  the  two  guardians  aforesaid  filed  in  the  pro- 
bate court  of  Jennings  county  (where  such  real  estate  was 
situate  and  said  guardians  were  appointed)  their  joint  peti- 
tion for  the  sale  of  the  real  estate  in  controversy,  and,  also, 
their  additional  bond  for  such  sale,  as  required  by  the  statute, 
in  the  penalty  of  $2,040,  which  bond  was  accepted  and  ap- 
proved by  such  court.  On  the  same  day  the  appraisers,  then 
appointed,  made  and  reported  their  appraisement  of  such  real 
estate  at  the  value  of  $705,  which  appraisement  was  accepted 
and  approved  by  such  court.  Thereafter,  on  the  same  day, 
such  two  guardians  were  ordered  by  the  court  to  sell  such 
real  estate,  at  public  or  private  sale,  for  the  best  price  to  be 
obtained  therefor,  one-fourth  of  the  purchase-money  to  be 
paid  in  cash,  and  the  residue  in  two  equal  annual  payments, 
with  six  per  cent,  interest  from  the  date  of  sale ;  and  such 
order  of  the  court  was  duly  entered  of  record  therein. 

On  May  2l8t,  1852,  such  real  estate  was  sold  to  the  Peru 
and  Indianapolis  Railroad  Company,  at  private   sale,  for 
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$2,525,  payable  in  the  capital  stock  of  said  company.     The 
sale  of  said  real  estate  was  a  joint  sale,  made  by  said  two 
guardians.     On  August  14th,  1852,  the  sale  of  such  real  es- 
tate to  said  railroad  company,  for  the  amount,  and  payable  as 
aforesaid,  was  duly  reported  to  such  probate  court.     At  the 
time  of  such  sale,  and  for  at  least  two  years  afterwards,  the 
stock  of  such  railroad  company,  received  in  payment  for  such 
real  estate,  was  worth  and  could  have  been  sold  for  from  50 
to  75  cents  on  the  dollar.     The  report  of  such  sale  was  ac- 
cepted and  approved,  and  the  sale,  as  made,  was  confirmed  by 
such  court,  and  a  commissioner  was  then  and  there  appointed 
to  execute  a  conveyance  of  such  real  estate  to  the  purchaser 
thereof.     On  the  same  day,  the  commissioner  so  appointed 
executed  and  acknowledged  a  conveyance  of  such  real  estate 
to  the  Peru  and  Indianapolis  Railroad  Company,  and  reported 
such  deed  to  such  court,  and  the  deed  was  approved  by  the 
court  and  delivered  to  such  purchaser.     The  stock  of  such 
railroad  company,  for  which  such  real  estate  was  sold,  was 
delivered  to  said  guardians  at  the  time  of  such  sale,  issued  in 
the  names  of  their  said  wards.     Immediately  after  the  exe- 
cution of  such  deed  to  said  railroad  company,  it  went  into 
possession  of  such  real  estate,  claiming  title  and  the  right  of 
possession  under  such  sale  and  conveyance,  and  continued  in 
possession  until  March  1st,  1855,  when  it  sold  and  conveyed 
such  real  estate,  by  its  warranty  deed,  to  William  Rowley 
and  put  him  in  possession  thereof. 

The  court  then  finds  that,  through  a  series  of  mesne  con- 
veyances, particularly  described,  the  same  title  acquired  by 
William  Rowley  from  said  railroad  company  in  and  to  such 
roal  estate,  became  vested  in  one  James  M.  Hill  on  Novem- 
ber 27th,  1872,  who  took  and  continued  in  the  possession 
thereof  until  he  died,  testate,  in  June,  1875.  On  June  18th, 
1875,  the  last  will  of  James  M.  Hill,  deceased,  was  duly  pro- 
bated, and  under  such  will  appellee  Joanna  Hill  became  the 
owner  of  such  real  estate  upon  the  death  of  such  testator, 
and  had  been  in  possession  thereof  ever  since.     On  February 
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25th,  1868,  John  Walker  commenced  an  action  in  the  court 
below  to  recover  his  interest  in  said  real  estate.  Such  action 
-was  brought  against  William  Rowley,  the  immediate  grantee 
of  the  Peru  and  Indianapolis  Railroad  Company,  he  being 
iD  possession  of  such  real  estate  under  his  conveyance  as 
grantee  of  such  railroad  company.  At  that  time,  John 
Rowley  was  in  possession  of  the  undivided  one-third  part  of 
such  real  estate,  under  a  conveyance  from  William  Rowley 
and  his  wife.  William  Rowley  was  the  only  defendant.  He 
appeared  to  such  action  and  recovered  judgment  against  John 
Walker,  the  plaintiff  therein,  quieting  his,  Rowley's,  title  to 
such  real  estate.     Such  judgment  is  still  in  force. 

As  a  conclusion  of  law  upon  the  foregoing  facts,  the  court 
found  the  law  to  be  with  the  defendants. 

In  discussing  the  alleged  error  of  the  trial  court,  in  its 
conclusion  of  law  upon  its  special  finding  of  facts,  appel- 
lants' counsel  very  earnestly  insist  that  the  entire  proceed- 
ings and  orders  of  the  probate  court  of  Jennings  county,  as 
set  forth  in  such  special  finding,  in  relation  to  the  sale  and 
conveyance  of  appellants'  real  estate  upon  the  joint  petition 
of  their  respective  guardians,  were  and  are  wholly  void.  We 
do  not  think  that  this  position  of  counsel  can  be  sustained. 
It  may  be  conceded  that  there  were  imperfections,  irregular- 
ities and  even  errors,  perhaps,  in  such  proceedings  and  orders 
of  such  probate  court,  which  might  have  afforded  sufficient 
cause  for  the  reversal  thereof  on  an  appeal  therefrom  to  this 
court,  at  the  proper  time  and  in  the  proper  manner ;  but, 
under  the  law  of  this  State  in  force  at  the  time,  the  probate 
court  of  Jennings  county  was  a  court  of  general  jurisdiction, 
and  specially  vested  with  jurisdiction  of  the  petitions  of  the 
guardians  of  minors  for  the  sale  of  the  real  estate  of  their 
wards.  However  irregular  and  erroneous  the  proceedings 
and  orders  of  that  court  may  have  been,  in  relation  to  the  sale 
and  conveyance  of  the  real  estate  of  the  appellants,  upon  the 
petition  of  their  respective  guardians,  such  pioceedings  and 
orders  were  not  void,  but  must  be  held  valid  and  conclusive 
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against  appellants  when  questioned  collaterally  as  in  this  case. 
This  is  settled  by  many  of  our  decisions.  Deqtiindre  v.  Will- 
iamsy  31  Ind.  444;  Oavin  v.  Oraydon,  41  Ind.  559;  Porter 
V.  Stouty  73  Ind.  3;  Davidson  v.  Koehler,76  Ind.  398;  Mil- 
lion  V.  Board,  etc^  89  Ind.  5,  and  cases  cited,  p.  14;  Dowell 
V.  Lahr,  97  Ind.  146 ;  Anderson  v.  Wilson,  100  Ind.  402  ; 
Indiana,  etc.,  Co.  v.  Louisville,  etc.,  i2.  W.  Co.,  107  Ind.  301. 

In  another  view  of  the  facts  found  by  the  trial  court,  and 
for  another  reason,  we  are  of  opinion  that  the  court  did  not 
err  in  finding  that  the  law  of  the  case  was  with  the  defend- 
ants as  its  conclusion  of  law.  Upon  the  confirmation  of  the 
guardian^s  sale  of  the  real  estate  in  controversy,  on  August 
14th,  1852,  a  deed  therefor  was  duly  executed,  under  the 
order  of  the  probate  court  of  Jennings  county,  to  the  pur- 
chaser thereof,  and  was  approved  by  such  court  and  deliv- 
ered to  such  purchaser  on  the  same  day.  Immediately  after 
the  execution  of  said  deed  to  suc&  purchaser,  the  Peru  and 
Indianapolis  Railroad  Company,  it  went  into  possession  of 
such  real  estate,  claiming  title  and  the  right  of  possession 
under  such  sale  and  conveyance.  This  title  and  possession 
were,  of  course,  adverse  to  any  claim  qf  appellants,  and  such 
adverse  possession  was  continuous  in  the  successive  grantees 
of  such  real  estate,  down  to  and  including  the  appellees 
herein.  From  the  facts  found  by  the  trial  court,  it  is  mani- 
fest that  appellants'  causes  of  action  for  the  recovery  of  the 
real  estate  in  controversy,  and  for  quieting  their  title  thereto, 
accrued  in  August,  1852,  and  were  severally  barred  by  our 
statute  of  limitations  long  before  the  commencement  of  this 
suit.  This  is  so,  even  if  it  be  conceded  that  the  guardians' 
sale  of  such  real  estate  and  the  commissioner's  conveyance 
thereof  were  absolutely  void.  Sections  293,  294,  R.  S.  1881 ; 
Hatfield  v.  Jackson,  50  Ind.  507 ;  Brown  v.  Maker,  68  Ind. 
14;  -Bay  V.  Detchon,  79  Ind.  56;  Second  NaPl  Bank,  etc.,  v. 
Ckyrey,  94  Ind.  457 ;    Wright  v.  Wright,  97  Ind.  444. 

It  is  true,  the  trial  court  found  that  the  appellants,  at  the 
time  their  causes  of  action  herein  accrued,  were  both  under 
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the  disability  of  infancy ;  but  it  is  also  true  that,  as  to  each 
oi  them,  the  disability  of  infancy  was  removed  much  more 
than  two  years  before  they  commenced  this  action.  Under 
oar  law  the  statute  of  limitations  began  to  run  against  the 
appellants,  notwithstanding  their  infancy,  when  their  causes 
of  action  herein  accrued,  and  the  only  effect  of  such  disa- 
bility was  to  give  each  of  them,  if  the  full  limitation  had 
run  daring  his  or  her  infancy,  two  years  after  the  disability 
was  removed  within  which  he  or  she  might  sue.  Section 
296,  R,  S.  1881 ;  WHgkt  v.  Kleyla,  104  Ind.  223. 

It  is  true,  also,  the  court   further  found   that  appellant 
Eleanor  Baxter,  after  her  causes  of  action  herein  had  ac- 
crued and  before  she  was  of  lawful  age,  had  intermarried 
with  Joseph  K.  Baxter,  and  had  been  since  and  still  was  his 
wife.     But  the  statute  of  limitations  had  already  commenced 
to  run  against  her  before  her  marriage,  and  her  disability  of 
coverture  could  not  be  tacked  to  her  disability  of  infancy  to 
stay  the  operation  of  the  statute.     The  rule  in  such  case  is, 
that  where  it  is  incumbent  on  the  plaintiff  to  show  that  he 
or  she  labored  under  any.  disability,  it  must  be  shown  to  be 
a  continuing  disability  from  the  first,  and  that  when  the  stat- 
ute has  once  begun  to  run  no  subsequent  disability  will 
impede  it,     KMer  v.  Hereihy  75  Ind.  177;   White  v.  Qaw- 
«m,  79  Ind.  188;  Knippenberg  v.  Morris,  80  Ind.  640;  Sims 
V.  Gay,  109  Ind.  501. 

Upon  the  facts  found  by  the  court,  there  is  no  error,  we 
think^  in  its  conclusion  of  law. 
The  judgment  is  afiSrmed,  with  costs. 
Filed  June  14, 1887. 
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144     14       GoNTRACT. — Conveyance. —  Married  WoTnan. —  Beleaae  of  Inchoate  InteretL — 

fff^;^  Oontideration. — Statute  of  Frauds. — The  complaint  in  this  case  alleged  that 

148  648  the  plaintiff's  husband  sold  a  tract  of  land  belonging  to  him  to  the  de- 

IRA  ^  fendant,  the  plaintiff  joining  in  the  conveyance;  that  the  consideration 

156  074  for  the  land  and  the  conrejance  was  the  promise  of  the  defendant  to 

pay  her  five  hundred  dollars,  it  being  agreed  that  he  should  sell  the  land 
as  soon  as  he  could  procure  a  purchaser  and  pay  said  sum  to  plaintiff; 
that  he  had  had  frequent  opportunities  to  sell  the  land  for  its  full  Talae, 
but  had  neglected  and  refused  to  do  so ;  that  he  had  refused  to  pay 
plaintiff  the  agreed  sum ;  that  he  denied  making  the  promise,  and 
claimed  that  he  was  under  no  obligation  to  pay  her  any  amount  what- 
ever. 
Heldf  that  the  contract  is  supported  by  a  sufficient  consideration,  is  not 
within  the  statute  of  frauds,  and  that  the  complaint  is  good  on  demarrer. 

From  the  Delaware  Circuit  Court. 

R.  S.  Gregory,  A,  C.  Silverburg  and  C  W.  Moore,  for  ap^l- 
lant. 

W.  W.  Orr  and  J.  E.  Mellette,  for  appellee. 

ZoLLARS,  C.  J. — Appellee  alleged  in  her  complaint,  in  sab- 
stance,  that  in  1879  her  husband  was  the  owner  of  a  tract  of 
land  which  he  sold  to  appellant ;  that  the  consideration  for 
the  land,  and  the  conveyance  by  her  and  her  husband,  was  a 
promise  on  the  part  of  appellant  to  pay  to  her  the  sum  of 
five  hundred  dollars ;  that  it  was  agreed  that  appellant  should 
sell  the  land  after  it  should  be  conveyed  to  him,  as  soon  as 
he  co«ld  procure  a  purchaser  therefor,  and  pay  to  appellee 
the  agreed  sum  of  five  hundred  dollars ;  that  appellant  had 
had  frequent  opportunities  to  sell  the  land  for  its  full  value, 
but  had  neglected  and  refused  to  sell  it ;  that  he  had  refused 
to  pay  to  her  the  five  hundred  dollars,  denied  ever  having 
promised  to  pay  the  same,  and  claimed  that  he  was  not  under 
any  obligations  to  pay  her  that,  or  any  other  amount. 

The  court  below  overruled  a  demurrer  to  the  complaint. 
That  ruling  appellant  has  assigned  as  error. 

His  contention,  as  we  understand  the  argument  of  his 
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oounsely  is :  First  That  the  complaint  shows  that  the  amount 
is  not  due.  In  other  words,  that,  according  to  the  averments 
in  the  complaint,  the  amount  was  not  to  be  paid  until  appel- 
lant should  sell  the  land,  and  that  it  was  a  matter  purely 
optional  with  him  as  to  when  he  should  sell  it.  Second,  That 
as  the  agreement  to  pay  to  appellee  the  five  hundred  dollars 
was  not  in  writing,  it  was  within  the  statute  of  frauds,  and 
can  not  be  enforced ;  first,  because  it  was  a  contract  for  the 
sale  of  land,  and  second,  because  it  was  a  contract  not  to  be 
performed  within  one  year.     R.  S.  1881,  section  4904. 

That  there  was  a  sufficient  consideration  for  the  promise 
is  clear.  The  release  of  appellee's  inchoate  interest  in  the 
land  was  a  sufficient  consideration.  Jarboe  v.  Severiuy  85  Ind. 
496;  Hollowell  v.  SimonsoUy  21  Ind.  398;  Brovm  v.  Raw- 
lings,  72  Ind.  505. 

Here,  however,  it  appears,  from  the  averments  in  the  com- 
plaint, that  the  consideration  for  the  agreement  on  appel- 
lant's part  was  not  only  the  relinquishment  by  appellee  of 
her  inchoate  Interest,  in  the  land,  but,  also,  the  sale  and  con- 
veyance of  the  land  by  the  husband. 

The  contract  which  appellee  is  seeking  to  enforce  is  clearly 
not  a  contract  for  the  sale  of  land.  The  sale  of  the  land  was 
perfected  and  fully  executed  by  the  execution  of  the  deed  and 
the  possession  given  to,  and  accepted  by,  appellant.  Noth- 
ing remained  but  the  payment  of  the  purchase-money ;  that 
may  be  recovered,  notwithstanding  the  statute.  Sands  v. 
ITumpsoUy  43  Ind.  18  (22) ;  Huston  v.  Stewart,  64  Ind.  388 
(395)  ;  Reyman  v.  Moshery  71  Ind.  596 ;  Arnold  v.  Stephen- 
son,  79  Ind.  126. 

Nor  was  the  contract  for  payment  set  up  in  the  complaint 
within  that  clause  of  the  statute  which  provides  that  no  ac- 
tion shall  be  brought  upon. any  agreement  not  to  be  per- 
formed within  one  year,  unless  the  agreement  is  in  writing. 
Hill  V.  JamiesoUf  16  Ind.  125 ;  Fall  v.  Hazelrigg,  45  Ind.  576 ; 
Baynes  v.  Ghastain,  68  Ind.  376  (380) ;  Cole  v.  Wright,  70 
Ind.  179  (197). 
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The  demurrer  admits  as  trae  the  averments  of  the  com- 
plaint, that  appellant  agreed  to  sell  the  land  and  pay  to  ap- 
pellee the  five  hundred  dollars  as  soon  as  he  could  find  a 
purchaser;  that  he  had  had  frequent  opportunities  to  sell  it 
for  its  full  value,  but  neglected  and  refused  to  sell,  and  finally 
denied  the  existence  of  any  agreement  or  any  liability. 

Whatever  might  otherwise  be  said  of  the  agreement  to  pay, 
and  the  duty  of  appellant  to  sell  the  land  within  a  reasonable 
time,  it  is  certain  that  he  can  not  deny  the  existence  of  the 
agreement,  and  at  the  same  time  insist  upon  its  terms  to  show 
that  the  amount  is  not  due.  Having  denied  the  existence 
of  the  agreement,  and  having  refu&ed  to  pay  u{)on  that 
ground,  he  is  no  longer  in  a  position  to  insist  that  the  amount 
can  not  become  due  until  the  sale  of  the  land,  and  that  he 
may  consult  his  own  convenience  as  to  when  he  shall  sell  it. 
Durland  v.  Piicairn,  51  Ind.  426,  and  cases  there  cited  ;  Fry 
v.  Louisville,  etc.,  R.  W.  Co,,  103  Ind.  265. 

The  demurrer  to  the  complaint  was  properly  overruled. 

There  is  evidence  tending  to  sustain  the  verdict  and  judg- 
ment in  favor  of  appellee;  this  court  can  not,  therefore, 
reverse  the  judgment  upon  the  weight  of  the  evidence. 

Judgment  affirmed,  with  costs. 

Filed  June  14, 1887. 


No.  12,469. 

The  City  op  Indianapolis  v.  Vajen. 

TAXVL^AsBeBBnterU  </  Naivmal  Bank  Stock — lUghi  of  Owner  to  Deduei  IndAl- 

111  2401  «dn«M. — The  owner  of  national  bank  stock  is  entitled  to  deduct  from  its 

158  577!  Talue,  if  ho  have  no  other  credits  from  which  the  deduction  can  be 

made,  the  amount  of  the  bona  fide  debts  owing  by  him. 

BAMB.~jR6fi4sa/  to  Allow  Deduelion.'^ErroneouB  At&emmetU. — Oiijf. — B^uRd- 

ing  Taxes  Erroneously  OoUeeted, — Where  a  taxpayer,  in  making  his  aaeess- 

ment  list  for  city  taxation,  gives  notice  of  his  indebtedness,  but  does 
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not  enter  it  npon  his  list,  and  demands  of  the  assessor  the  right  to 
deduct  from  the  value  of  hb  national  bank  stock  the  amount  of  his 
bona  fide  indebtedness,  which  that  officer  refuses  to  allow  on  the  ground 
that  such  deduction  is  not  authorized  by  law,  and  afterwards  makes  a 
'  like  demand  of  the  citj  treasurer  before  paying  his  taxes,  which  is  also 
refused,  the  assessment,  to  the  extent  of  the  deduction  improperly 
denied,  is  erroneous,  and  the  taxpayer  is  entitled  to  have  the  excess  of 
taxes  collected  refunded,  whether  paid  voluntarily  or  not,  and  without 
appearing  before  the  board  of  equalization  aud  there  attempting  to  have 
the  assessment  corrected. 

From  the  Marion  Superior  Court. 

C.  S.  Dennj/jfoT  appellant. 

/.  S,  Duneatiy  C.  W.  Smith  and  J.  R,  TFi'&on,  for  appellee. 

Mitchell.,  J. — ^Vajen  recovered  a  judgment  against  the 
city  of  Indianapolis  in  the  court  helow  for  the  amount  of 
taxes  alleged  to  have  been  erroneously  assessed  against  and 
collected  from  him,  by  the  city,  through  its  olBcers,  on  ac- 
count of  certain  shares  of  stock  in  a  banking  association^ 
organized  under  the  laws  of  the  United  States. 

"^he  facts  material  to  be  stated,  as  specially  found  by  the 
-court,  are,  briefly, as  follows:  On  the  1st  day  of  April,  1880, 
Vajen  was  the  owner  of  336  shares  of  the  stock  of  the  Citi- 
zens National  Bank  of  Indianapolis,  which  stock  was  of  the 
face  value  of  JlOO  per  share.  He  was  at  the  same  time  in- 
debted to  an  amount  largely  in  excess  of  the  value  of  his 
stock.  In  assessing  national  bank  stock,  it  was  the  uniform 
habit  of  the  city  assessor  to  refuse  permission  to  the  plaintiff, 
^nd  all  other  owners  of  national  bank  stock,  to  deduct  the 
amount  of  their  indebtedness  from  the  value  of  their  shares. 
Substantially,  the  only  credits  due  the  plaintiff  at  that  time 
from  which  his  indebtedness  could  have  been  deducted  were 
his  bank  stock.  The  cashier  of  the  bank  made  out  duplicate 
statements,  showing  the  number  of  shares  comprising  the 
capital  stock  of  the  bank  and  the  residence  of  each  stock- 
holder, and  the  number  of  shares  owned  by  each,  according 
.to  the  provisions  of  section  64,  vol.  1,  R.  S,  1876, 89  (section 
Vol.  111.— 16 
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6345^  R.  S.  1881).  After  the  duplicate  statements  had  beea 
delivered,  as  provided  by  law,  the  assessor  proceeded  to  assess 
the  shares  against  the  several  owners  thereof,  assessing  against 
the  plaintiff  on  account  of  the  shares  Owned  by  him  the  sum* 
$21,935.67.  This  amount  was  duly  extended  on  the  tax 
duplicate,  and  a  tax  amounting  to  $186.45  levied  and  extended 
against  the  latter  on  his  stock  for  the  year  1880.  When  the 
plaintiff  made  up  his  assessment  list  for  that  year  he  gave 
notice  of  his  indebtedness,  and  demanded  of  the  assessor  the 
right  to  deduct  from  the  value  of  his  bank  stock  the  amount 
oi  bona  fide  debts  owing*by  him.  This  the  assessor  refused 
to  allow,  on  the  ground,  as  he  claimed,  that  such  deductions 
were  not  authorized  by  law.  The  plaintiff  thereupon  made 
return  of  his  personal  property  upon  the  ordinary  blank, 
without  any  statement  thereon  of  his  stock  or  indebtedness. 
At  the  proper  time  the  tax  duplicate,  with  the  tax  thereon 
extended,  was  delivered  to  the  city  treasurer  for  collectiou. 
Vajen  at  first  refused  to  pay  the  tax  against  his  bank  stock. 
Subsequently,  on  the  28th  day  of  September,  1881,  after  the 
treasurer  had  made  demand,  the  plaintiff  paid  the  tax,  pro- 
testing that,  for  the  reasons  above  mentioned,  the  taxes  against 
his  bank  stock  were  illegally  and  erroneously  assessed. 

Similar  proceedings,  substantially,  were  had  with  reference 
to  the  assessment  of  1881,  the  amount  assessed  for  that  year 
being  $273.37.  The  taxes  for  1881  were  paid  after  the  du- 
plicate was  delivered  to  the  city  treasurer,  before  any  demand 
by  the  officer,  the  plaintiff  derpanding  from  the  treasurer  a 
deduction  on  account  of  his  indebtedness,  which  demand  wa» 
refused.  In  each  case  proper  demand  was  made  from  the 
city  by  petition  praying  far  the  refunding  of  the  taxes. 

Upon  the  foregoing  facts  the  court  stated  as  its  conclusions 
of  law,  that  the  payments  were  voluntarily  made,  but  that,  un- 
der the  ruling  in  City  of  IndianapoliB  v.  McAvoy,  86  Ind. 
687,  the  plaintiff  below  was,  nevertheless,  entitled  to  recover 
from  the  city  the  several  amounts  thus  paid. 

The  plaintiff  below  excepted  to  the  first  conclusion  of  law 
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stated  by  the  court,  and  the  city  excepted  to  the  second. 

Error  and  cross  error  are  assigned  by  the  parties  respec- 
tively. There  is  no  controversy  but  that,  under  the  ruling  in 
Wasson  v.  First  Nat'l  Bank,  etc.,  107  Ind.  206,  the  plaintiflF 
was  entitled  to  deduct  his  bona  fide  indebtedness  from  the 
value  of  his  bank  stock,  if  proper  steps  to  that  end  had  been 
taken  before  payment  of  the  tax. 

The  questions  discussed  are,  were  the  payments  to  the  city 
treasurer, underthecircumstancesas disclosed,  voluntary?  and 
was  the  plaintiff  entitled  to  recover  the  amounts  paid,  in  any 
event,  as  the  &cts  appear,  whether  the  payments  were  volun- 
tary or  involuntary  ? 

On  behalf  of  the  city,  it  is  contended  that  the  plaintiff 
had  the  right,  and  that  it  was  his  duty,  to  make  out  and  re- 
turn to  the  assessor  under  oath  a  list  of  his  personal  prop- 
erty, exhibiting  on  such  list  the  amount  of  his  credits,  and 
showing  the  amount  of  his  indebtedness,  which  he  claimed 
the  right  to  deduct.  Having  failed  so  to  make  and  return  his 
list,  the  argument  is,  that  the  demand  made  upon  the  assessor 
and  treasurer  to  be  allowed  to  make  the  deduction  goes  for 
nothing.  This  argument  is  predicated  upon  sections  6330  to 
6334,  R.  S.  1881,  inclusive.  These  sections  provide  for  the 
listing  and  return  of  personal  property  by  the  owner  for  pur- 
poses of  taxation.  Provision  is  made  for  a  statement  by  the 
lister  of  the  credits  due  and  owing  him,  and  also  that  he  shall 
be  entitled  to  deduct  from  the  gross  amount  of  his  credits  the 
amount  of  all  bona  fide  debts  owing  by  him.  The  latter 
section  provides  that  the  assessor  shall  require  that  all  de- 
ductions claimed  shall  be  verified  by  the  oath  of  the  person 
claiming  the  deduction,  and  that  the  oath  shall  form  part  of 
the  statement  of  the  person  listed.  Whatever  force  then^ 
might  be  in  the  position  contended  for,  under  other  circum- 
stances, it  is  entitled  to  no  consideration  as  applied  to  the 
&ct8  in  the  case  before  us.  The  manner  of  listing  and  as- 
seasing  bank  and  other  corporate  stocks  is  peculiar,  as  com- 
pared with  the  listing  of  other  personal  property.    In  respect 
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to  shares  in  a  banking  corporation,  section  6345,  R.  S.  1881, 
makes  it  the  duty  of  the  president,  cashier,  or  other  account- 
ing officer  of  each  bank  located  within  this  State  to  make 
^upliciUe  statements,  under  oath,  showing  the  number  of 
shares  comprising  the  capital  stock  of  the  bank,  and  the 
name  and  residence  of  each  stockholder,  with  the  number 
of  shares  owned  by  each,  and  what  he  deems  the  fair  cash 
value  of  each  share,  and  the  fair  cash  value  of  the  entire 
oapital  stock  of  the  bank.  One  of  these  statements  is  to  be 
delivered  to  the  township  assessor,  and  the  other  to  the 
county  auditor.  It  is  then  made  the  duty  of  the  assessor  to 
list,  assess  and  return  the  capital  stock,  in  all  respects  the 
same  as  similar  property  belonging  to  other  corporations  and 
individuals.  An  examination  of  the  list  or  schedule  which 
the  assessor  is  required  to  furnish  each  owner  of  personal 
property,  as  well  as  a  consideration  of  the  several  statutes, 
will  make  it  apparent  that  it  was  not  contemplated  that 
owners  of  bank  shares,  or,  indeed,  shares  in  any  domestic 
corporation  doing  business  within  this  State,*should  list  their 
shares  of  stock  with  their  other  personal  property.  It  would 
:seem,  therefore,  that  the  statement  of  credits  and  the  deduc- 
ition  of  indebtedness  for  which  specific  provision  is  made,  and 
•which  is  required  to  be  verified  by  the  oath  of  each  owner 
of  personal  property,  and  returned  with  his  assessment,  is 
not  applicable  to  bank  shares  and  such  deductions  therefrom 
as  the  owner  may  be  entitled  to  make. 

The  right  of  owners  of  national  bank  stock  to  deduct  from 
its  value  the  amount  of  their  bona  fide  indebtedness  results 
rather  from  the  construction  which  the  Supreme  Court  of  the 
United  States  has  given  the  law  under  which  national  bank- 
ing associations  are  organized,  and  the  revenue  laws  of  the 
States  as  applied  to  such  associations,  than  from  any  specific 
provision  to  that  effect  in  the  revenue  law  of  this  State. 
While  we  may  a?sume  that  the  Legislature  of  the  State,  act- 
ing in  subordination  to  the  law  of  Congress,  contemplated 
that  such  deductions  might  be  made,  we  are  compelled  to 
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admit  that  no  special  provision  is  found  in  the  statute  point- 
ing oat  the  precise  method  by  which  tliat  end  is  to  be  ac- 
complished. Since,  therefore,  one  whose  moneyed  capital  is 
invested  in  shares  in  a  national  banking  association  can  not 
pat  such  capital  down  on  his  assessment  list  as  credits  due 
and  owing  him,  and  deduct  therefrom  his  bona  fide  indebt- 
edness^ it  follows  that  the  only  practical  method  by  which 
he  can  obtain  the  benefit  of  the  law  is  to  notify  the  assessor^ 
at  the  proper  time,  of  the  amount  of  his  indebtedness  not 
already  deducted  ft*om  other  credits  on  his  tax  list,  and  de- 
mand that  the  proper  reduction  be  made  on  the  list  which 
the  assessor  is  required  to  make  and  return  under  section 
6346.  McMahon,  In  re,  v.  Palmer,  102  N.  Y.  176  (55  Am. 
R.  796).  When  such  a  deduction  is  claimed,  it  would 
doubtless  be  the  duty  of  the  assessor  to  require  that  the 
amount  thereof  should  be  verified  by  the  oath  of  the  per- 
son claiming  the  deduction,  as  provided  in  section  6334. 
A  failure  to  require  the  oath  would,  however,  not  be  the 
default  of  the  person  making  the  claim. 

The  special  findings  show  that  the  demand  was  duly  made 
of  the  assessor,  and  that  the  latter  refused  to  make  any  de- 
duction, not  because  the  claim  was  not  properly  made  by  the^ 
plaintiff  on  his  assessment  list,  nor  because  of  his  failure  to- 
comply  with  any  requirement  of  the  assessor,  but  because  the 
latter  denied  his  right,  under  the  law,  to  be  allowed  any  de- 
duction of  indebtedness  from  the  value  of  his  stock.  The 
facts  found  make  it  very  clear  that  whatever  the  plaintiff 
might  have  done  by  way  of  making  statements,  or  in  what- 
ever form  he  might  have  presented  his  claim  for  deductions, 
it  would,  in  any  event,  have  been  unavailing.  According  to 
the  rule,  where  the  tender  of  performance  is  a  prerequi- 
site to  the  establishment  of  a  right  against  another,  the  offer 
to  perform  becomes  unnecessary  when  the  conduct  of  the 
other  party  is  such  as  to  make  it  reasonably  certain  before- 
hand that  the  offer  will  be  refused.     Hills  v.  Exchange  Banh^ 
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106  U.  S.  319 ;  People  v.  Olmated,  45  Barb.  644 ;  Ford  v. 
ITolden,  39  N.  H.  143. 

The  city  assessor  having  refused  to  allow  deductions,  upon 
notice  and  demand,  ou  the  ground  that  no  such  deductions 
would  be  allowed  in  any  case,  because  the  law  did  not  author- 
ize them  to  be  made,  the  city  will  not  now  be  allowed  to 
shift  its  position,  and  put  its  defence  on  the  ground  that  the 
demand  was  not  made  in  proper  form. 

The  court  having  first  reached  the  conclusion  that,  upon 
the  facts  found,  the  taxes  were  voluntarily  paid,  and  having 
as  its  second  conclusion  stated  that  the  city  was,  nevertheless, 
liable  under  the  ruling  in  Ckty  of  Indianapolis  v.  McAwtfj 
supra,  it  becomes  proper  first  to  examine  the  propriety  of  the 
conclusion  last  stated.  If  it  be  true  that,  whether  the  pay- 
ment was  voluntary  or  involuntary,  the  city  is  in  either  event 
liable  to  refund,  it  is,  obviously,  immaterial  and  unnecessary 
to  consider  the  propriety  of  the  first  conclusion,  which  is 
called  in  question  by  the  appellee's  cross  error. 

It  is  a  well  established  doctrine  of  the  common  law  that  a 
party  who,  without  fraud  or  imposition,  pays  an  illegal  de- 
mand, having  at  the  time  knowledge  of  all  the  facts  which 
render  the  demand  illegal,  unless  payment  be  made  upon 
some  immediate  or  urgent  necessity,  or  to  release  his  person 
or  property  from  detention,  or  to  prevent  the  immediate 
seizure  of  his  person  or  property,  such  payment  will  be 
deemed  to  have  been  voluntarily  made.  To  a  party  who 
thus  pays  an  illegal  demand  the  common  law  affords  no  right 
of  recovery.  Jenks  v.  Lima  Tp.^  1 7  Ind.  326 ;  Linia  JJ).  v. 
JenlcSy  20  Ind.  301 ;  Town  of  Ligonier  v.  Ackerman,  46  Ind. 
552  (15  Am.  R.  323) ;  Board,  etc.,  v.  Armstrong,  91  Ind. 
528;  Board,  etc.,  v.  Ruckman,  57  Ind.  96;  Lamborn  v. 
County  ComWs,  97  U.  S.  181 ;  Railroad  Oo.  v.  Commission- 
ers, 98  U.  S.  541;  Union  Ins.  Co.  v.  City  of  Allegheny,  101 
Pa.  St.  250. 

It  should  be  observed,  however,  that  the  rule  of  the  com- 
iion  law  does  not  control  in  cases  where  a  positive  statute 
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makes  it  the  duty  of  a  municipal  corporation  to  refund  to 
the  taxpayer  money  collected  for  taxes  wrongfully  or  erro- 
neously assessed.  In  case  it  is  so  directed  by  statute,  it  be- 
comes the  duty  of  the  corporation  to  refund  money  received 
by  it  for  taxes  assessed  upon  property  which,  according  to 
law,  was  not  justly  subject  to  the  assessment,  and  it  is  no  de- 
fence in  such  a  case  that  the  taxes  were  voluntarily  paid.  In 
such  a  case  the  question  will  be  whether  or  not,  according  to 
the  facts  of  which  the  assessing  officer  had  notice,  or  with 
which  the  law  charged  him  with  knowledge,  the  property 
was  justly  subject  to  the  tax  assessed  against  it.  Mere  irreg- 
ularity will  not  make  the  assessment  wrongful  or  erroneous 
in  such  sense  as  to  make  the  corporation  liable  to  refund. 
Where,  however,  the  property  was  not  subject  to  the  tax,  and 
the  corporation  has,  hence,  no  equitable  right  to  the  money 
it  has  received,  it  may  be  compelled  to  refund,  when  that 
duty  is  enjoined  by  statute.  City  of  Indianapolis  v.  McAvoj/y 
supra ;  Boards  etc,  v.  Oraham,  98  Ind.  279 ;  Newaom  v. 
Boardj  etc.,  92  Ind.  229 ;  Board,  etc.,  v.  Ruckman,  57  Ind. 
96 ;  Durham  v.  Board,  etc.,  96  Ind.  1 82 ;  Board,  etc.,  v. 
Murphy,  100  Ind.  570;  Board,  eto.,  v.  Armstrong^  91  Ind. 
628 ;  People,  ex  reL,  v.  Supervisors,  etc.,  51  N.  Y.  401. 

Section  3157,  R.  S.  1881,  being  a  part  of  the  general  law 
for  the  incorporation  and  government  of  cities,  provides, 
among  other  things,  that  the  common  council  may  at  any 
time  order  the  amount  of  taxes  erroneously  assessed  against 
and  collected  from  any  taxpayer  to  be  refunded  to  him.  In 
respect  to  the  refunding  of  taxes,  this  provision  has  been  held 
mandatory.     (My  of  Indianapolis  v.  McAvoy,  supra. 

As  has  already  been  seen,  the  taxes  against  the  appellee^s 
bank  stock  were  erroneously  assessed,  in  that  the  assessor  re- 
fused, after  proper  notice  and  demand,  to  allow  any  deduc- 
tion from  the  value  of  the  stock  on  account  of  the  bona  fide 
indebtedness  of  the  owner.  It  was  the  assessor's  duty  to 
assess  and  return  the  bank  stock,  from  the  duplicate  schedule 
furnished  him,  according  to  the  provisions  of  the  statute,  and 
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if  the  owner  had  permitted  the  assessment  and  return  to  be 
completed,  without  notifying  the  assessing  officer  that  he? 
claimed  and  was  entitled  to  a  deduction  from  the' value  of 
his  stock  on  account  of  bona  fide  debts  owing  by  him,  it 
might  be  a  question  whether  he  could  have  thereafter  chal- 
lenged it  as  erroneous.  The  assessment  would  have  been 
within  the  authority  of  the  assessor,  and  not  erroneous. 
Where,  however,  the  officer  receives  proper  notice,  while  the 
assessment  is  in  fieri,  that  the  shareholder  owes  bona  fide 
debts,  which  he  is  entitled  to  have  deducted  from  the  value 
of  his  stock,  it  then  becomes  the  duty  of  the  assessor  to  allow 
such  deductions  in  the  same  manner  and  under  the  same  regu- 
lations as  deductions  are  allowed  in  respect  to  other  credits 
belonging  to  individuals.  If  the  assessing  officer  afterwards 
proceeds  in  disregard  of  such  notice  and  demand,  the  assess- 
ment will  be  erroneous  to  the  extent  that  deductions  to  which 
the  taxpayer  is  justly  entitled  are  denied.  Supervisors  v. 
Stanley,  105  U.  S.  305. 

It  appears  from  the  special  finding,  that  the  appellee  no- 
tified the  assessor  on  each  occasion,  when  he  returned  his 
list,  that  his  indebtedness  was  largely  in  excess  of  his  other 
credits,  and  demanded  that  it  should  be  deducted  from  the 
value  of  his  bank  shares.  The  notice  and  demand  were  dis- 
regarded, on  the  ground  that  the  law  did  not  allow  such  de- 
ductions to  be  made,  and  not  because  of  any  informality  in 
giving  notice.  The  appellee  was  accordingly  assessed  for 
the  full  value  of  his  stock  without  any  deduction.  This  was 
an  erroneous  assessment.  Taxes  were  paid  to  the  city  col- 
lector which  were  not  justly  due  to  the  city,  and  the  case, 
therefore,  comes  within  the  very  terms  of  the  statute  which 
requires  taxes  so  assessed  and  collected  to  be  refunded. 
The  city  was  not  exonerated  from  the  duty  of  refunding  be- 
cause the  appellee  did  not  appear  before  the  board  of  equal- 
ization and  there  attempt  to  have  the  erroneous  assessment 
corrected.  The  taxes  were  erroneously  assessed.  An  erro- 
neous assessment  and  collection  are  the  conditions  which 
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require  the  city  to  refund.     The  existence  of  these  condi- 
tions was  found,  and  the  city  is  liable. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  14, 1887. 


No.  12,628. 

Harvey  et  al.  v.  Fink. 

New  TriaIm— ^  <^  Right.— Motum  to  VaeaU  Order  Orcmting.—Praetiee,'^ 
Where  a  party  is  in  court,  hj  his  attorneys,  when  an  order  is  made 
granting  the  opposite  party  a  new  trial  as  of  right,  and  does  not  object 
thereto,  he  can  not  afterwards  move  to  vacate  the  order  upon  the  ground 
that  It  was  made  without  his  knowledge  or  consent. 

Same. —  When  Motion  to  Vacate  Must  be  Made. — A  motion  to  vacate  and  set 
aside  an  order  granting  a  new  trial  as  of  right  must  be  made  at  the 
earliest  practicable  moment  to  be  available. 

Same. — Motion  for  New  Trial  After  Term. — Where  a  Terdict  is  returned  on 
Thursday  of  the  last  week  of  a  term  of  court,  a  motion  for  a  new  trial 
made  on  the  fourth  day  of  the  next  term  comes  too  late,  under  section 
561,  B.  8.  1881,  and  can  not  be  entertained. 

AfpeaIi. — (hmplaintfor  New  Trial — Separate  Action. — The  proceedings  upon 
a  complaint  for  a  new  trial  after  the  close  of  the  term  at  which  a  cause 
has  been  disposed  of  constitute  a  separate  and  distinct  action,  and  from 
the  judgment  rendered  therein  an  appeal  may  be  taken  to  the  Supreme 
Court.  An  appeal  from  the  judgment  in  the  original  cause  does  not 
present  for  review  the  judgment  rendered  upon  the  complaint  for  a  new 
trial. 

8AKK. — Bevieio  of  Judgment. —  Waiver. — Where  a  party  files  a  complaint  for 
review  for  alleged  errors  of  law  only,  and  prosecutes  the  proceeding  to 
final  judgment,  he  can  not  afterwards  appeal  from  the  judgment  sought 
to  be  reviewed,  as  the  adoption  of  one  remedy  waives  the  other. 

From  the  Hancock  Circuit  Court. 

J*.  B,  Julian,  J.  F.  Julian  and  8.  Griffin,  for  appellants. 
D.  8.  Gooding,  J.  A,  New,  J.  W.  Jones  and  M.  B,  Gooding,. 
for  appellee. 

NiBLACK,  J. — On  the  27th  day  of  April,  1882,  Lucinda 
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J.  Harvey  and  eight  others,  claiming  that  they  were  owners 
in  fee  simple  of  an  undivided  one-half  of  a  sixty-acre  tract 
of  land  in  Hancock  county,  and  that  Henry  Fink  was,  in 
like  manner,  the  owner  of  the  other  half,  filed  their  com- 
plaint for  partition,  making  Fink  a  defendant  in  the  pro- 
ceeding. 

The  defendant  answered  in  denial  as  well  as  special  matters 
in  the  nature  of  an  estoppel  in  defence.  He  also,  by  way  of 
cross-KK)mplaint,  set  up  a  claim  for  improvements  made  and 
taxes  paid  on  the  land. 

Issues  being  formed  both  upon  the  complaint  and  cross- 
complaint,  the  plaintiffs  obtained  a  verdict  for  one  undivided 
half  of  the  land  and  a  judgment  in  partition  on  the  verdict. 

The  record  informs  us  that  afterwards,  at  the  October  term, 
1883,  of  the  court  below,  the  plaintiffs  came  by  their  attor- 
neys, naming  them,  and  that  the  defendant,  also,  came  by 
his  attorneys,  likewise  naming  them;  that  the  defendant 
thereupon  filed  his  motion  for  a  new  trial ;  that  the  court, 
after  being  fully  advised  in  the  premises,  granted  a  new  trial 
to  the  defendant  as  of  right ;  that,  by  agreement  of  parties 
then  entered  into,  the  issues  in  the  cause  were  opened  and 
the  defendant  was  given  leave  to  file  an  amended  answer  to 
the  complaint,  within  a  time  limited,  during  the  term.  Be- 
fore the  close  of  the  term  the  plaintiffs  filed  an  amended 
complaint,  and  various  proceedings  were,  from  time  to  time, 
thereafter  had  in  the  formation  of  issues  on  the  pleadings 
and  in  other  matters  looking  to  the  preparation  of  the  cause 
for  another  trial,  when,  on  the  5th  day  of  April,  1884,  the 
plaintiffs  entered  a  motion  to  vacate  and  set  aside  the  order 
granting  a  new  trial  as  of  right,  and  all  proceedings  subse- 
quent thereto,  upon  the  ground  that  such  order  was  made 
without  their  knowledge  or  consent,  which  motion  was  over- 
ruled by  the  court. 

The    defendant    had,   in    the    meantime,   answered    the 
amended  complaint  of  the  plaintiffs,  in  three  paragraphs,  to 


MAY  TERM,  1887.  251 

Harvey  et  oL  v.  Fink. 

the  third  of  which  a  demurrer  was  interposed,  and  overruled 
before  issue  was  joined  upon  it. 

At  the  June  term,  1884,  the  cause  was,  by  agreement, 
again  submitted  to  a  jury  for  trial,  and  the  jury,  after  hear- 
ing the  evidence,  returned  a  general  verdict  for  the  defend- 
ant, with  answers  to  numerous  interrogatories  submitted  to 
them  touching  particular  questions  of  iact.  The  plaintiffs 
thereupon  moved  the  court  to  set  aside  the  verdict  and  to 
grant  a  venire  de  novo,  because  the  jury  had  not  found  on  all 
the  points  or  answered  fully  several  of  the  interrogatories 
submitted  to  them,  and  because  their  findings  were  incon- 
sistent, irreconcilable  and  incapable  of  enforcement.  But, 
without  further  proceedings,  the  cause  was  permitted  to  stand 
continued  until  the  ensuing  October  term,  when,  on  the 
first  day  of  that  term,  the  motion  for  a  venire  de  tiovo  was 
overruled.  The  plaintiffs  then  moved  for  judgment  in  their 
favor  upon  the  answers  to  the  interrogatories,  notwithstand- 
ing the  general  verdict,  and  that  motion  was  likewise  over- 
ruled. 

On  the  fourth  judicial  day  of  said  October  term,  the  plain- 
tiffs filed  a  motion  for  a  new  trial,  assigning  various  and 
elaborately  presented  causes,  to  the  filing  and  entry  of  which 
the  defendant  objected,  and,  at  his  suggestion,  the  motion 
was  ordered  to  be  struck  from  the  files  of  the  court,  which 
was  done  accordingly,  and  a  judgment  on  the  verdict  was 
entered  in  favor  of  the  defendant. 

Later  in  the  term  the  plaintiffs  asked  leave  to  file  a  motion 
for  a  new  trial,  and  affidavits  in  support  thereof,  and  to  have 
the  motion  then  heard ;  but  the  desired  leave  was  not  granted, 
and  the  court  declined  to  hear  the  motion. 

On  the  9th  day  of  December,  1884,  which  was  afler  the 
doee  of  the  October  term  of  that  year,  the  plaintiffs  filed  a 
new  complaint  against  the  defendant,  in  three  paragraphs. 
The  first  paragraph  was  simply  a  complaint  for  a  new  trial, 
assigning  some  of  the  statutory  causes  and  other  special  mat- 
ters in  support  of  the  application,  as  in  ordinary  motions 
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for  a  new  trial.  The  second  was,  in  its  essential  qualities, 
only  a  complaint  for  a  review  of  the  proceedings  in  the 
original  cause.  The  third  was  an  application. for  a  new  trials 
seemingly  addressed  to  the  discretion  of  the  court  for  relief 
against  mistake,  inadvertence^  surprise  and  excusable  neg- 
lect on  the  part  of  the  plaintiffs,  under  section  396,  R.  S.  1881. 
Demurrers  were  sustained  to  all  the  paragraphs  of  thi?  com- 
plaint, and  the  defendant  had  final  judgment  upon  demurrer. 

The  plaintiffs  below  assign  error  here : 

First.  Upon  the  order  granting  the  defendant  a  new  trial 
as  of  right. 

Second.  Upon  the  refusal  of  the  circuit  court  to  vacate  and 
set  aside  that  order  at  a  subsequent  term. 

Third.  Upon  the  overruling  of  the  demurrer  to  the  third 
paragraph  of  the  defendant's  answer. 

Fourth.  Upon  the  striking  out  of  their  interlocutory  mo- 
tion for  a  new  trial. 

Fifth.  Upon  the  refusal  of  the  circuit  court  to  enter  judg- 
ment in  their  favor  upon  the  facts  as  specially  found,  notwith- 
standing the  general  verdict. 

Sixth.  Upon  the  refusal  of  the  circuit  court  to  permit  their 
second  interlocutory  motion  for  a  new  trial  to  be  filed  and 
heard. 

Seventh.  Upon  the  sustaining  of  the  demurrers  to  the 
several  paragraphs  of  the  complaint  for  a  reviewof  the  judg- 
ment and  for  a  new  trial. 

As  has  been  seen,  the  record  shows  that  the  plaintiffs  were 
present,  by  their  attorneys,  when  the  order  was  made  grant- 
ing a  new  trial  as  of  right,  and  neither  interposed  an  objec- 
tion nor  reserved  an  exception.  In  contemplation  of  law^ 
therefore,  the  order  was  made  within  their  knowledge  and, 
impliedly,  with  their  consent.  If  the  record  does  not  speak 
the  truth  in  reference  to  what  occurred  at  that  time  it  ought 
to  have  been  corrected  by  proper  proceedings  in  the  court 
below.  No  question  was,  consequently,  reserved  on  the  order 
granting  the  new  trial,  and  the  circuit  court  did  not  err  in 
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afterwards  refusing  to  vacate  and  set  aside  that  order,  upon 
the  ground, that  it  was  made  without  the  knowledge  or  con- 
sent of  the  plaintifiPs,  or  upon  any  other  ground  disclosed  by 
the  record.  The  motion  to  vacate  and  set  aside  the  order,  at 
all  events,  came  too  late,  as  it  belonged  to  a  class  of  motions 
which  must  be  entered  at  the  earliest  practicable  moment  to 
be  made  available.     Hutchinson  v.  Lemcke,  107  Ind.  121. 

No  formal  argumr^nt  has  been  submitted  against  the  suffi- 
ciency of  the  third  paragraph  of  the  defendant's  answer,  and, 
hence,  the  third  specification  of  error  presents  uo  question 
which  we  are  required  to  decide. 

Under  the  civil  code  of  1852  a  motion  for  a  new  trial  was 
permitted  only  during  the  term  at  which  the  verdict  or  de- 
cision objected  to  was  rendered ;  but  the  severity  of  that  rule 
has  been  somewhat  relaxed  by  the  code  of  1881,  which  pro- 
vides as  follows :  "  The  application  for  a  new  trial  may  be 
made  at  any  time  during  the  term  at  which  the  verdict  or 
decision  is  rendered,  and  if  the  verdict  or  decision  be  ren- 
dered on  the  last  day  of  the  session  of  any  court,  or  on  the 
last  day  of  any  term,  then,  on  the  first  day  of  the  next  terra 
of  such  court,  whether  general,  special,  or  adjourned."  R. 
S.  1881,  section  561. 

It  is  conceded  that  the  verdict  complained  of  in  this  case 
was  returned  on  Thursday  of  the  last  week  of  the  June  terra, 
1884,  and,  as  has  been  already  stated,  the  motion  for  a  new 
trial,  which  it  is  alleged  the  circuit  court  erroneously  refused 
to  entertain,  was  neither  presented  nor  assumed  to  be  filed 
until  the  fourth  judicial  day  of  the  ensuing  October  terra. 
This  was  beyond  the  time  limited  by  the  statute,  and  as  the 
defendant  objected  to  the  filing  of  the  motion  at  the  time  it 
was  presented,  the  circuit  court  could  not  have  then  right- 
fully done  otherwise  than  to  refuse  to  entertain  such  a  mo- 
tion.    The  precise  phraseology  used  in  the  expression  of  such 
a  refusal  was  immaterial.     We  are,  consequently,  led  to  the 
conclusion  that  neither  the  fourth  nor  sixth  specification  of 
error  is  well  assigned. 
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We  have  no  specific  argument  in  support  of  the  motion 
of  the  plaintiff  for  judgment  on  the  facts  as  fouad,  notwith- 
standing the  general  verdict,  and,  hence,  no  enumeration  of 
the  facts  relied  upon  as  sufficient  to  have  sustained  that  mo-^ 
tion.  In  their  motion  for  a  venire  de  novo  the  plainti& 
claimed  that  the  facts  as  found  by  the  answers  to  the  inter- 
rogatories were  *'  inconsistent,  irreconcilable  and  incapable 
of  enforcement."  But  no  specifications  were  at  the  time 
furnished  in  support  of  that  criticism,  and  none  of  an  op- 
posing character  have  since  been  supplied  in  argument  here. 
There  has,  consequently,  been  nothing  brought  to  our  atten- 
tion affirmatively  showing  that  the  circuit  court  erred  in  over- 
ruiing  the  motion  for  judgment  notwithstanding  the  general 
verdict. 

A  complaint  for  a  new  trial,  after  the  close  of  the  term  at 
which  a  cause  has  been  finally  disposed  of,  can  only  be  filed 
where  some  sufficient  cause  or  causes  have  been  discovered 
since  the  term  closed.  R.  S.  1881,  section  563.  The  pro- 
ceedings upon  such  a  complaint  become  a  separate  and  disr- 
tinct  action,  and  the  ultimate  result  reached  through  such 
proceedings  constitutes  a  final  judgment  from  which  an  ap- 
peal may  be  prosecuted  to  this  court.  Hines  v.  Driver,  S9 
Ind.  339.  Therefore,  this  appeal,  which  is  primarily  based 
upon  the  proceedings  and  judgment  in  the  partition  suit^ 
does  not  properly  bring  before  us  for  review  the  judgment 
rendered  upon  the  complaint  for  a  new  trial.  In  that  respect 
the  case  presented  is  one  of  a  misjoinder  of  appeals.  The 
same  may  be  said,  in  general  terms,  of  the  paragraph  consti- 
tuting the  complaint  for  a  review  of  the  proceedings  and 
judgment  in  the  original  cause.  But  even  more  serious  com- 
plications arise  out  of  the  joinder  of  that  paragraph  with  the 
others  demanding  a  new  trial.  That  paragraph  concluded 
with  a  prayer  for  a  review  of  the  proceedings  set  out  by  it, 
for  errors  of  law  committed  during  the  progress  of  the  cause 
in  refusing  to  permit  the  plaintiff  to  file  and  present  their 
second  application  for  a  new  trial  and  accompanying  affida- 
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vitSy  and  in  other  respects  particularly  indicated  and  com- 
plained of.  It  was,  therefore,  a  complaint  for  a  review  for 
alleged  errors  of  law  only. 

For  error  of  law  apparent  upon  the  record,  a  party  may 
appeal  to  this  court  from  the  circuit  court,  or  he  may  file  a 
complaint  for  a  review  in  the  circuit  court  in  which  the 
record  remains,  but  the  adoption  of  one  of  these  remedies 
waives  the  other.  Traders  Ins.  Co.  v.  Carpenter,  85  Ind. 
350,  and  authorities  cited.  When,  therefore,  the  plaintifls 
filed  in  the  circuit  court  their  complaint  for  a  review,  and 
prosecuted  the  proceeding  thus  instituted  to  final  judgment, 
they  precluded  themselves  from  afterwards  appealing  to  this 
court  from  the  judgment  sought  to  be  reviewed.  Their  only 
remedy  remaining  was  to  appeal  to  this  court  from  the  judg- 
ment rendered  against  them  upon  their  complaint  for  a  re- 
view. A  different  rule  prevails  where  a  review  is  asked 
upon  the  ground  of  new  matter  discovered  since  the  rendi- 
tion of  the  judgment.     Hill  v.  Roach,  72  Ind.  57. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  16, 1887. 


No.  12,898. 

Alderman  v.  Nelson  et  al. 

ilTlOBHXT's  LnsN. — NoUce  of  Iniention  to  Hold,— When  Must  be  Entered.— 
Amgnment  qf  Judgment — Under  section  5276,  B.  8.  1881,  an  attorney 
does  not  acquire  a  lien  npon  a  judgment  obtained  for  a  client,  even  as 
against  subsequent  assignees,  unless  notice  of  his  intention  to  hold  a 
lien  IB  entered  at  the  time  the  judgment  of  the  trial  court  is  rendered. 

From  the  Allen  Circuit  Court. 

Jl  Morris,  J.  M.  Barrett  and  (7.  -ET.  Aldrich,  for  appellant. 
R.  8*  Robertson  and  J.  B.  Harper,  for  appellees. 

EJlliott,  J. — The  appellant  alleges  in  his  complaint  that. 
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in  September,  1881,  Hiram  Cobb  recovered  a  judgment 
against  him  before  a  justice  of  the  peace ;  that  from  this  judg- 
ment the  appellant  appealed  to  the  circuit  court,  where  judg- 
ment again  went  against  him  ;  that  this  judgment  was  ren- 
ilered  on  the  10th  day  of  June,  1882  ;  that  an  appeal  was 
taken  to  the  Supreme  Court,  and  the  judgment  affirmed  on  the 
19th  day  of  April,  1884 ;  that  Messrs,  Robertson  and  Harper 
were  the  attorneys  for  Cobb  throughout  the  entire  litigation, 
and  on  the  14th  day  of  April,  1884,  entered  a  notice  of  rec- 
ord that  they  held  a  lien  on  the  judgment  recovered  by  him; 
that,  in  November,  1883,  "  Cobb  became  indebted  to  Charles 
S*.  Jennings  in  a  large  sum,  and  to  secure  the  indebtedness 
as  far  as  possible  Jennings  took  in  payment,  to  the  amount 
of  the  judgment,  the  judgment  against  Alderman,  but  did 
not  cause  any  formal  transfer  of  record  to  be  made  to  him ; " 
that,  finding  that  a  transfer  was  required,  he  procured  one,  on 
the  1 1th  day  of  June,  1885,  and  that  plaintiff  settled  the  judg- 
ment with  Jennings.  It  also  appears  from  the  statements 
of  the  complaint  that  Jennings  knew,  before  he  received 
any  formal  assignment  of  the  judgment,  of  the  claim  and 
notice  of  Messrs.  Robertson  and  Harper. 

We  have  given  a  sufficiently  full  synopsis  of  the  complaint 
to  present  the  controlling  question  in  the  case,  which  is,  was 
the  lien  of  Messrs.  Robertson  and  Harper,  for  their  services 
as  attorneys,  taken  in  time  to  make  it  valid?  This  is  the 
ruling  question,  for,  if  the  lien  is  effectual,  then,  the  assign- 
ment to  Jennings  of  the  judgment  would  not  impair  it. 
Adams  v.  Zee,  82  Ind.  587 ;  Puett  v.  Beard,  86  Ind.  172 
(44  Am.  R.  280).  On  the  other  hand,  if  there  was  no  valid 
lien,  then  the  assignment  to  Jennings  would  be  valid, 
although  made  after  notice  filed  by  Messrs.  Robertson  and 
Harper  of  their  intention  to  hold  a  lien  upon  the  judgment. 
It  is  obvious  that  if  those  gentlemen  have  no  lien  on  the 
judgment,  they  can  not  disturb  the  settlement  made  between 
Cobb's  assignee  and  the  appellant,  even  though  no  consider- 
ation was  paid  for  the  assignment,  and  even  though  notice 
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of  the  claim  for  services  had  reached  them  before  any  assign- 
ment, legal  or  equitable,  had  been  executed  or  agreed  upon. 
The  judgment  in  the  circuit  court  was  not  vacated  or  an- 
nulled by  the  appeal,  but  remained  in  full  force,  except  so  far 
as  proceedings  were  stayed  by  a  writ  of  supersedeas.  Central 
Union  Tel.  Co.  v.  J^ate,  ex  rel.,  110  Ind.  203.  This  was  the 
judgment  which  gave  Cobb  a  right  to  make  his  claim  out. of 
the  property  of  Alderman,  and  this  was  the  judgment  upon 
which  the  lien  must  attach,  if  it  attaches  to  any  judgment  at 
all,  for  the  judgment  of  the  Supreme  Court  simply  affirmed 
that  of  the  circuit  court.  The  noticed  should  be  taken  at  the 
time  the  judgment  it  is  intended  to  bind  is  rendered,  and 
that  is  the  judgment  of  the  trial  court.  This  is  so  held  in 
Day  V.  Botomany  109  Ind.  383,  and  is,  we  have  no  doubt,  the 
correct  j^ule.  It  can  not  have  been  the  intention  of  the 
framers  of  our  statute  to  leave  the  right  to  take  a  lien  open 
pending  the  time  allowed  for  appeal,  or  to  leave  it  open  dur- 
ing the  time  the  case  is  in  the  Supreme  Court  on  appeal ;  but^ 
on  the  contrary,  the  evident  intention  was  to  require  prompir 
ness  in  giving  notice. 

The  statute  gives  the  lien,  and,  to  secure  it,  the  statutory 
provisions  must  be  pursued  with  reasonable  strictness  and 
accuracy.     It  may  not  be  necessary  to  keep  to  the  very  let- 
ter of  the  statute,  but  it  is  necessary  to  keep  within  its  spirit. 
We  are  constrained  to  hold  in  this  instance,  that  the  attor- 
neys who  claim  the  lien  have  not  obeyed  the  letter  or  the 
«pirit  of  the  statute.     It  is  there  written :   "  That  such  attor- 
ney shall,  at  the  time  such  judgment  shall  have  been  ren- 
dered, enter,  in  writing,  upon  the  docket  or  record  wherein 
the  same  is  recorded,  his  intention  to  hold  a  lien  thereon." 
R.  S.  1881,  section  5276.     While  it  may  be  true  that  some 
latitude  as  to  the  time  of  filing  the  notice  may  be  allowed, 
since  it  is  apparent  that  the  notice  could  not  well  be  entered  at 
the  same  instant  the  judgment  is  recorded,  still,  we  think  that 
.the  period  intervening  between  June  10th,  1882,  and  April 
Vol.  111.— 17 
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14th,  1884,  is  far  longer  than  the  statute  allows.  To  permit 
such  a  long  delay  would  defeat  one  of  the  chief  purposes  of 
the  statute,  and  no  reasonable  construction  of  its  words  will 
permit  the  conclusion  that  a  delay  of  many  months  will  not 
impair  the  lien,  unless  rights  have  been  acquired  in  the  mean- 
time. Our  decisions,  as  we  think,  give  the  statute  a  very 
different  construction  from  that  which  the  theory  of  the  ap- 
pellees requires.  Day  v.  Bowman^  supra;  Puelt  v.  Beardy 
supra. 

It  is  argued  with  much  ability,  and  some  plausibility,  that 
the  omission  to  enter  the  notice  at  the  time  the  judgment  is 
rendered  only  defeats  the  lien  as  to  those  who  acquired  rights 
prior  to  the  time  the  notice  was  given ;  and  it  is  said  that 
the  case  falls  within  the  rule  that  a  conveyance  not  recorded 
within  the  time  prescribed  by  law  is  nevertheless  good  as  to 
those  who  acquire  rights  after  it  is  recorded.  The  fallacy  in 
this  position  is  in  assuming  that  the  two  classes  of  cases  are 
the  same  in  principle.  They  are  not  the  same,  for  the  con- 
veyance is  valid  between  the  parties  without  recording,  and 
the  purpose  of  recording  is  to  give  notice,  not  to  validate 
the  deed;  while  in  the  case  of  a  lien,  notice  is  essential  to  the 
existence  of  the  lien  itself,  as  it  is  only  by  virtue  of  the 
statute  that  a  lien  can  exist.  Hill  v.  BrinMey,  10  Ind.  102. 
Notice  is  an  indispensable  element  of  the  lien,  for  without 
notice  there  can  be  no  lien. 

This  case  is  much  more  closely  analogous  to  the  case  of 
a  mechanic's  lien  than  it  is  to  the  case  of  a  mortgage.  The 
lien  of  a  mortgage  grows  out  of  a  contract.,  while  the  lien  of 
a  mechanic,  like  that  of  an  attorney,  is  of  purely  statutory 
creation.  It  would  hardly  be  contended  that  a  mechanic 
could  enforce  a  lien  against  any  one  unless  he  had  given  the 
notice  required  by  law ;  and  the  same  principle  that  governs 
the  case  of  a  mechanic's  lien  must  govern  the  case  of  an 
attorney's  lien. 

It  is  not  necessary  to  inquire  whether  an  attorney  had  a 
lien  on  his  client's  judgment  at  common  law,  for  the  statute 
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covers  the  entire  subject  and  creates  the  lien^  and  that  is  the 
only  one  that  can  be  enforced.  It  was  undoubtedly  within 
the  power  of  the  Legislature  to  abrogate  a  rule  of  the  com- 
mon law,  so  that,  if  it  were  conceded  that  the  Hen  existed  at 
common  law,  it  would  not  avail  the  appellees.  The  statute 
is  now  the  source  from  which  the  lien  is  derived,  and  it  can 
only  exist  as  the  statute  creates  it. 

The  case  is  before  us  on  the  complaint,  and  we  can  not 
presume  that  there  was  bad  faith  on  the  part  of  the  appel- 
lant.    That,  if  available  at  all,  must  be  pleaded  as  a  defence. 

Judgment  reversed. 

FUed  Jun«  16, 18S7.  iii"«S 
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The  CfiNCiNNATi,  Hamilton  and  Indianapolis  Rail- 
road Company  v.  Jones. 

Railroad. — Bridge  AbtUHng  on  Highoay.—Fence, — SUtek, — While  8  railroad 
company  is  not  required  to  fence  its  track,  or  to  maintain  cattle-pits,  at 
points  where  to  do  so  would  interfere  with  the  safety  of  its  employees  in 
operating  trains,  or  where  fences  or  cattle-pits  woald  interfere  with  its 
rights  or  with  the  rights  of  the  pablic  in  travelling  or  doing  business 
with  the  company,  yet  the  burden  is  upon  the  company  to  show  that, 
in  constructing  and  maintaining  a  bridge  abutting  upon  a  highway,  it 
had  adopted  all  reasonable  and  practicable  precautions  to  keep  ani- 
mals from  entering  upon  the  bridge  from  the  highway;  and  it  does  not 
alter  the  case  that  the  bridge  may  have  been  partially  in  the  highway, 
or  that  the  animal  may  have  been  struck  while  upon  that  part  of  the 

» 

bridge  extending  into  the  highway,  on  ground  appropriated  by  the  com- 
pany. 

Samb. — Seeurety  Ferieed. — ^Where,  in  the  absence  of  a  showing  that  it  is 
reasonably  impracticable  to  do  otherwise,  a  railroad  company  maintains 
a  bridge  in  such  a  condition  that  animals  may  enter  upon  it  from  a  pub- 
lic highway,  thus  patting  in  jeopardy  the  safety  of  trains  as  well  as  the 
lives  of  the  animals,  the  railroad  is  not  securely  fenced. 

Same. — Evidenee. — Hgpoiheiieal  Question, — In  an  action  against  a  railroad 
company  for  killing  a  mare,  it  is  not  error  to  permit  the  following  ques- 
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tion  to  be  answered :  "  Suppose  '  Little  Miss '  (the  mare)  was  in  as  good 
condition,  soand  in  wind  and  limb,  at  the  time  she  was  killed  in  Octo- 
ber, 1884,  if  she  was  killed  then,  as  she  was  when  you  knew  her  last, 
then  I  will  ask  you  to  state  what  was  her  fair  market  value ; "  especially 
so  where  counsel  apprise  the  court  that  if  they  do  not  maintain  the 
hypothesis  upon  which  the  question  is  put,  the  evidence  shall  be 
struck  out. 

Same. — Race- Hone. — General  Reputatum. — In  such  case,  evidence  of  thegt^n- 
eral  reputation  of  the  mare  among  horsemen  and  turfmen,  with  reference 
to  her  being  rattle-headed  or  disposed  to  break  when  racing,  is  not  ad- 
missible. 

Same. — I^uetiee. —  Witneae, — Where  it  does  not  appear  from  any  statement 
in  the  record  what  a  witness  would  have  testified  to  in  answer  to  an  in- 
terrogatory, the  sustaining  of  an  objection  presents  no  question  on 
appeal. 

From  the  Rush  Circuit  Court. 

JR.  D,  Marshall  and  J.  W.  Study,  for  appellant. 
B.  L.  Smithy  W.  J.  Henley,  C.  Cambem  and  T.  J.  Newkirk, 
for  appellee. 

Mitchell,  J. — This  was  a  suit  to  recover  the  value  of  a 
mare  alleged  to  have  been  struck  and  killed  by  the  appel- 
lant's engine  and  train  of  cars,  on  the  18th  day  of  October, 
1884.  The  complaint  charged  that  the  railroad  was  not 
securely  fenced  at  the  place  where  the  animal  went  upon  the 
track.  The  issue  was  made  by  a  general  denial.  There  was 
a  trial,  verdict  and  judgment  for  $3,500. 

It  is  urged  on  behalf  of  the  appellant,  that  the  verdict  is 
not  sustained  by  the  evidence. 

The  railroad  company  rested  its  defence  mainly  upon  the 
proposition  that  it  was  under  no  legal  obligation  to  maintain 
a  fence  at  the  place  where  the  animal  entered  upon  its  track. 

It  appears  from  the  evidence,  that  the  appellant's  line 
passes  east  and  west  through  the  city  of  Rushville.  A  short 
distance  east  of  the  east  boundary  of  the  city  limits  the  rail- 
road intersects  a  highway,  known  as  the  Michigan  road,  which 
runs  north  and  south.  At  the  point  of  intersection,  and  for 
some  distance  either  way,  the  highway  runs  parallel  with 
and  along   the  west   bank  of  a  race  or  watercourse,  over 
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which  the  railway  track  is  laid  upon  a  wooden  bridge^  some 
sixty  feet  in  length.     The  west  end  of  the  bridge  is  on  a 
level  with  the  highway^  and  within  the  highway  limits^  not 
more  than  seven  feet  distant  from  the  travelled  track.     The 
width  of  the  highway  at  the  point  of  intersection^  counting 
from  the  west  end  of  the  bridge,  is  but  twenty-seven  feet. 
The  railway  bridge  was  covered  with  plank  or  cross-ties, 
three  inches  thick,  and  about  nine  inches  wide,  laid  from  two 
to  two  and  a  half  inches  apart.    Guard-rails  designed  to  afford 
protection  to  engines  and  cars,  in  case  of  derailment,  were 
placed  at  suitable  distances  from  the  mils  of  the  main  track, 
and  the  evidence  tended  to  show  that  the  security  of  trains, 
in  case  of  derailment  on  the  bridge,  rendered  it  necessary  to 
plaoe  the  cross-ties  close  together.     As  a  means  of  deterring 
animals  from  going  upon  the  bridge,  two  cross-ties  had  been 
omitted  or  taken  out,  one  about  three  and  the  other  about 
five  feet  from  the  west  end.     Whether  any  more  effective 
means  for  that  purpose  could  have  been  employed,  with  a  due 
regard  for  the  safety  of  trains  and  employees,  does  not  seem 
to  have  been  the  subject  of  any  testimony  one  way  or  the 
other.     The  railroad  company  relies  upon  what  it  claims  to 
have  established  as  the  fact,  that  the  west  end  of  the  bridge 
extends  necessarily  into  the  highway  limits,  and  that  the  ani- 
mal when  struck,  although  upon  the  west  end  of  the  bridge, 
was,  nevertheless,  within  the  bounds  of  the  highway.     The 
company  claims  further,  that  a  cattle-guard  could  not  have 
been  constructed  to  the  westward  of  the  bridge  without  en- 
cumbering the  highway  and  rendering  travel  thereon  dan- 
gerous.    It  appears  that  the  plaintiff's  mare  escaped  from  a 
pasture-field,  and,  passing  along  the  highway,  entered  upon 
the  west  end  of  the  bridge,  where  she  was  struck  by  an  en- 
gine about  five  o'clock  in  the  morning.     There  was  evidence 
from  which  the  jury  may  have  believed  that  the  animal  had 
passed  over  the  openings  in  the  west  end  of  the  bridge,  and 
that  she  had  turned  westward,  and  was  trying  to  escape  to 
the  highway,  when  struck  by  the  engine.     Other  evidence 
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tended  to  show  that  she  had  fallen  into  the  openings  and  was 
struggling  to  extricate  herself  when  the  engine  came  npon 
her.  Since  there  seems  to  have  been  no  dispute  but  that  the 
.west  end  of  the  bridge  was  substantially  in  the  highway,  it 
is  made  reasonably  clear  that  the  railroad  company  could  not 
lawfully  have  placed  a  cattle-pit  to  the  westward  of  the 
bridge.  The  highway  ran  parallel  with  and  along  the  mar- 
gin of  the  race.  A  fence  could  have  served  no  useful  pur- 
pose^ and  as  there  was  only  seven  feet  between  the  west  end 
of  the  bridge,  which  was  in  the  highway,  and  the  travelled 
track,  to  have  placed  a  cattle-pit  there  would  have  been  mani- 
festly an  unlawful  and  dangerous  obstruction  in  the  highway. 

It  is  abundantly  settled  that  a  railroad  company  is  not  re- 
quired to  fence  its  track  nor  to  maintain  cattle-pits  at  points 
where  to  do  so  would  interfere  with  the  safety  of  its  employees 
in  operating  trains  upon  the  road,  or  where  fences  or  cattle- 
pits  would  interfere  with  its  rights  in  the  transaction  of  busi- 
ness with  the  public,  nor  where  the  rights  of  the  public  in 
travelling  or  doing  business  with  the  company  would  be  in- 
terfered with.  When  animals  enter  upon  railroad  tracks  at 
such  places  and  are  killed  within  limits  that  can  not  and  are 
not  required  to  be  fenced,  the  company  is  not  liable  under  the 
statute.  Indiana,  etc.,  R.  W.  Co.  v".  Quick,  109  Ind.  295 ;  In- 
diana, etc.,  B.  W.  Co.  v.  Sawyer,  109  Ind.  342 ;  F(yri  Wayne, 
etc.,  R.  R.  Co.  V.  Herbold,  99  Ind.  91. 

The  company  did  not,  however,  make  its  defence  complete, 
by  showing  that  it  could  not  maintain  a  fence  or  cattle-pit 
in  the  highway.  The  location  of  its  bridge  was  such  that  it 
was  necessary  that  it  should  have  been  so  constructed  as  to 
prevent  animals  from  entering  upon  it ;  or,  if  this  was  im- 
practicable, the  fact  should  have  been  made  to  appear. 

While  courts  may  say  as  matter  of  law  that  railroad  com- 
panies can  not  be  required  to  erect  fences  or  construct  cattle- 
pits  in  public  highways,  courts  can  not  judicially  know  that 
a  railroad  bridge  abutting  upon  a  highway  may  not  reason- 
ably be  so  constructed  as  to  deter  animals  from  entering 
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thereon,  and  yet  be  secure  for  the  passage  of  engines  and 
trains.     If,  with  reasonable  skill  and  care,  a  railroad  bridge 
so  situate  can  be  so  constructed  and  maintained  as  to  prevent 
animals  from  entering  upon  it,  and  yet  be  safe  for  the  busi- 
ness of  the  company,  a  due  regard  for  the  safety  of  trains  and 
those  travelling  upon  them,  as  well  as  for  the  safety  of  ani- 
mals, imposes  the  duty  upon  the  company  of  exercising  the 
degree  of  care  and  skill  required  to  construct  and  maintain 
such  a  bridge.     As  has  been  observed  before,  we  find  no  evi- 
dence upon  this  subject.    The  burden  was  upon  the  company 
to  show  that  it  had  adopted  all  reasonable  and  practicable  pre- 
cautions to  keep  animals  from  entering  upon  the  bridge  from 
the  adjacent  highway.     Gndnnati,  etc.,  R.  W.  Co.  v.  Parker, 
109  Ind.  236 ;    Ixmimlle,  etc.,  B.  W.  Oo.  v.  Clark,  94  Ind. 
Ill ;  LauisviUe,  etc.,  R.  W.  Co.  v.  ShanUin,  94  Ind.  297. 

Until  it  appears  that  it  is  reasonably  impracticable  to  con- 
struct bridges  with  cattle-guards,  we  are  constrained  to  hold 
that  where  a  railroad  company  maintains  a  bridge  in  such  a 
<Jondition  that  animals  may  enter  upon  it  from  a  public  high- 
way, thus  putting  in  jeopardy  the  safety  of  trains,  as  well  as 
the  lives  of  the  animals,  the  railroad  is  not  securely  fenced. 
Louisville,  etc.,  R.  W.  Co.  v.  PoHer,  97  Ind.  267 ;  Evan^ville, 
etc.,  R.  R.  Co.  V.  Barbee,  74  Ind.  1 69. 

It  does  not  alter  the  case  that  the  bridge  may  have  been 
partially  -in  the  highway,  or  that  the  animal  may  have  been 
struck  while  upon  that  part  of  the  bridge  which  extended 
into  the  highway  limits.  If  the  railway  company  appropriated 
part  of  the  highway  to  the  purpose  of  maintaining  its  bridge, 
and  left  its  structure  in  such  a  condition  that  animals  could 
enter  upon  it,  the  company  will  not  be  heard  to  say  that  ani- 
mals killed  upon  the  bridge  were  killed  within  the  limits  of 
the  highw^ay.      After  the  railway  company  converted  part  of 
the  high w^ay  to  the  support  of  its  railway  bridge,  that  part  of 
it  which  was  occupied  by  the  bridge,  and  the  tracks  thereon, 
<X)uId  not  be  regarded  as  part  of  the  highway. 
At  the  trial  the  plaintiff  was  permitted,  over  the  objection 
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of  the  appellant,  to  ask  the  following  question  :  '^  Suppose 
'Little  Miss'  was  in  as  good  condition,  sound  in  wind  and 
limb,  at  the  time  she  was  killed  in  October,  1884,  if  she  was 
killed  then,  as  she  was  when  you  knew  her  last,  then  I  will 
ask  you  to  state  what  was  her  fair  market  value." 

It  was  not  error  to  permit  the  question  to  be  answered,  es- 
pecially as  the  record  in  that  connection  indicates  that  coun- 
sel for  plaintiff  apprised  the  court  that  if  they  did  not  main- 
tain the  hypothesis  upon  which  the  question  was  put  the 
evidence  should  be  stricken  out.  (My  of  Indianapolis  v» 
Scoiiy  72  Ind.  196 ;  Pennsylvania  Co.  v.  Marion^  104  Ind. 
239 ;  Nave  v.  Taekery  70  Ind.  15. 

Until  the  contrary  appears,  we  must  assume  that  other  evi- 
dence was  given  in  support  of  the  hypothesis  upon  which  the 
question  rested,  or  that  it  was  withdrawn  from  the  jury. 

Rulings'  made  by  the  court  in  respect  to  admitting 
and  excluding  evidence  upon  various  subjects  connected 
with  the  condition  of  the  animal  at  the  time  she  was 
killed,  in  respect  to  her  market  value  at  Rushville,  if  with- 
drawn from  the  race-course,  whether  or  not  she  had  beei> 
the  loser  in  races,  and  as  to  her  comparative  value  with  an- 
other animal  named,  are  the  subjects  of  comment  by  coun- 
sel. Without  going  into  details  upon  these  subjects,  it  is  suffi- 
cient to  say  that  we  have  considered  the  questions  presented 
and  have  found  no  error  in  the  rulings  of  the  court. 

The  value  of  the  animal  as  a  broodmare  came  in  question 
at  the  trial,  and  the  appellant  asked  a  witness  what  one  of 
her  colts,  which  had  been  sold  some  years  before,  brought  at 
a  public  sale  at  or  near  the  city  of  Rushville.  The  court 
sustained  an  objection  to  the  question.  It  does  not  appear 
from  any  statement  in  the  record  what  the  witness  would  have 
testified  to  in  answer  to  the  question  put.  No  question  is, 
therefore,  presented  for  consideration.  Higham  v.  Vanosdoly 
101  Ind.  160. 

Questions  were  asked  by  the  appellant  in  reference  to  the 
general  reputation  of  the  mare  among  horsemen  and  turfmen 
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"  with  reference  to  her  being  '  rattle-headed '  or  disposed  to 
break  "  when  racing.  These  were  questions  of  fact,  to  be 
proved  by  persons  acquainted  with  the  performances  of  the 
animal  upon  the  track.  We  are  not  directed  to  any  authority, 
and  we  know  of  none,  which  sustains  the  claim  that  the  gen- 
eral reputation  of  the  animal  was  admissible  in  evidence. 

Numerous  other  questions  relating  to  rulings  upon  the 
evidence  are  discussed.  We  have  examined  them,  and  find 
no  error. 

The  questions  growing  out  of  the  refusal  to  give  certain 
charges  asked  by  the  appellant  have  been  considered  aud  dis- 
posed of  by  what  has  already  been  said  upon  the  subject  of 
the  duty  of  the  railroad  to  maintain  its  bridge  in  such  a  con- 
dition as  to  prevent  animals  from  going  upon  it. 

The  instructions  asked  and  refused  proceeded  upon  the 
assumption  that  if  the  animal  entered  upon  the  railroad  track 
at  a  public  crossing,  or  if  the  west  end  of  the  bridge  extended 
into  the  highway,  so  that  no  cattle-pit  could  have  been  main- 
tained therein,  or  if  the  animal  was  killed  on  the  bridge 
within  the  limits  of  the  highway,  then  in  either  case  no  re- 
covery could  be  had  by  the  plaintiff.  As  has  already  been 
seen,  neither  of  the  foregoing  theories,  without  more,  is  main- 
tainable. There  is  evidence  which  sustains  the  amount  as- 
sessed by  the  jury. 

Under  the  welj  settled  rule  we  can  not  disturb  a  verdict 
upon  what  we  might  suppose  to  be  the  weight  or  preponder- 
ance of  evidence.  The  instructions  of  the  court  put  the  case 
fiurly  to  the  jury.     There  was  no  error. 

Judgment  affirmed,  with  costs. 

Filed  May  23, 1887;  petition  for  a  rehearing  overraled  June  16, 1887. 
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No.  12,798. 

The  Continkntal  Life  Insurance  C!ompany  v.  Houbeb. 

LiFB  Insurance. —  When  JVentiums  can  not  be  Beeovend. — Where  a  risk 
once  attaches,  under  a  valid  policy,  premiums  paid  upon  it  during  its 
continuance  can  not  be  recoyered  back  as  for  money  had  and  received. 

Law  of  Case. — Dteinon  of  Supreme  Court, — The  decbion  of  the  Supreme 
Court  in  a  cause  remains  the  law  of  the  case  in  all  subsequent  pro- 
ceedings. 

From  the  Vigo  Circuit  Court. 

J.  BuchanaUy  for  appellant. 

W,  Eggleston  and  E.  Reed,  for  appellee. 

HowK,  J. — This  cause  is  now  before  this  court  for  the 
second  time.  On  the  former  appeal,  the  opinion  and  judg- 
ment of  this  court  are  reported  under  the  title  of  OarUinefnUji 
Life  Ins.  Co.  v.  Houser,  89  Ind.  258. 

When  the  cause  was  returned  to  the  court  below,  appellee 
filed  an  amended  complaint,  in  four  paragraphs.  Of  these, 
appellant's  demurrer  was  sustained  to  the  second  paragraph, 
and  appellee  voluntarily  withdrew  the  third  paragraph  of 
her  complaint.  Issues  were  joined  on  the  first  and  fourth 
paragraphs  of  complaint  by  appellant's  answer  in  general 
denial  thereof.  These  issues  were  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  appellee  assessing  her  damages  in  the 
sum  of  $593.75;  and,  over  appellant's  molj^on  for  a  new  trial, 
the  court  rendered  judgment  on  the  verdict. 

Errors  are  assigned  here  by  appellant,  which  call  in  ques- 
tion (1)  the  sufficiency  of  the  first  paragraph  of  complaint 
when  challenged,  for  the  first  time,  in  this  court;  (2) the 
overruling  of  its  demurrer  to  the  fourth  paragraph  of  com- 
plaint, and  (3)  the  overruling  of  its  motion  for  a  new  trial. 

1.  It  is  conceded  by  appellant's  counsel,  in  his  brief  of 
this  cause,  that  the  first  paragraph  of  appellee's  complaint, 
now  before  this  court,  is  the  same  substantially  as  her  third 
paragraph  of  complaint  on  the  former  appeal  herein.     We 
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then  held  that  such  third  paragraph,  "  although  badly  drawn 
and  lacking  in  certainty,"  was  sufl&cient  on  demurrer  as  an 
"ordinary  count  for  money  had  and  received."  If  the  par- 
agraph is  sufficient  on  demurrer,  and  our  former  holding  is 
conclusive  that  it  is,  surely  it  is  sufficient  when,  as  here,  it  is 
called  in  question  for  the  first  time  by  an  assignment  of  error 
in  this  court. 

2.  Appellant's  counsel  vigorously  assails,  in  argument,  the 
overruling  of  the  demurrer  to  the  fourth  paragraph  of  ap- 
jpellee's  complaint.  Appellee's  counsel  claim,  however,  that 
if  this  ruling  be  erroneous,  it  is  a  harmless  error  for  the  rea- 
son that  the  court  below  "excluded  all  evidence  offered 
under  the  fourth  paragraph  of  complaint."  This  is  equiva- 
lent, we  think,  to  an  admission  on  the  part  of  appellee  that 
the  verdict  and  judgment  below  herein  rest,  and  must  be 
rested,  upon  the  first  paragraph  of  appellee's  complaint, 
^ides,  the  fourth  paragraph  of  complaint,  now  before  us, 
states  substantially  the  same  facts  as  were  stated  in  the  fourth 
paragraph  of  complaint  on  the  former  appeal  herein,  the 
substance  of  which  facts  we  have  given  in  our  former  opin- 
^^^\  .  ^^  ^^^^  l^eW,  and  we  see  no  cause  for  changing  our 
decision,  that  the  facts  so  stated  were  not  sufficient  to  with- 
stand a  demurrer,  and  that  the  paragraph  of  complaint  was 
»^t  '« good  for  any  purpose  or  upon  any  theory."  In  the 
^  under  consideration,  the  court  clearly  erred,  we  think, 
m  overruling  appellant's  demurrer  to  the  fourth  paragraph 
^f  appellee's  complaint. 

**.  In  our  opinion,  on  the  former  appeal  herein,  we  said : 
"The  policy  was  valid  in  ite  inception,  and  there  was  for  a 
time  a  risk,  and  the  general  rule  is  that  where  the  nsk  at- 
^achea  premiums  can  not  be  recovered  from  the  company. 

filiss  Life  Ins.  750 ;  May  Ins.,  section  567.     If  there  was  a 
^soutinuing  valid  risk  up  to  the  time  the  last  premium  was 

^ndered  and  refused,  then  the  premiums  previously  paid  cau 

^ot  be  leoovered.    May  Ins.,  sections  568  and  569."     ^^ 
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think  this  is  a  correct  statement  of  the  law^  and  certaihly  it 
is  the  law  of  this  case.  For  the  rule  of  law  applied  by  thi» 
court  in  the  decision  of  a  cause  remains  the  law  of  that 
case  in  all  subsequent  proceedings  therein.  Kre&8  v.  Stale, 
ex  rd.,  65  Ind.  106 ;  PiUsburghy  etc.,  R,  W.  Co.  v.  Hixon, 
110  Ind.  225^  and  cases  there  cited. 

Applying  the  rules  of  law  declared  in  our  opinion  on  the 
former  appeal  herein  to  the  case  as  now  presented,  we  are  of 
opinion  that  the  verdict  and  judgment  below  can  not  possi- 
bly be  sustained.  There  is  no  evidence  in  the  record  of  this 
cause,  as  now  presented,  which  proves,  or  tends  to  prove, 
that  appellant  ever  had  and  received  any  money,  for  the  use 
and  benefit  of  appellee,  upon  any  account  other  than  premi- 
ums paid  upon  a  valid  risk  assumed  by  appellant  upon  the 
life  of  Louise  Hesse.  Under  the  law  of  this  case,  as  de- 
clared by  this  court  on  the  former  appeal  herein,  such  pre- 
miums so  paid  can  not  be  recovered  back  from  the  appellant 
as  and  for  money  had  and  received.  It  follows,  therefore, 
that  the  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence  and  was  contrary  to  law ;  and,  for  these  causes,  it 
was  error  in  the  court  below  to  overrule  appellant's  motion 
for  a  new  trial.  This  is  not  a  case  of  conflicting  evidence. 
But  it  is  a  case  where  the  evidence  wholly  fails  to  establish 
a  valid  and  legal  claim  against  the  defendant. 

Appellant's  counsel  also  complain,  in  argument,  of  certain 
alleged  errors  of  law  occurring  at  the  trial  and  excepted  to, 
and  assigned  as  causes  for  a  new  trial  in  the  motion  therefor; 
but,  as  these  errors  of  law  are  not  likely  to  occur  again,  we 
do  not  now  consider  them.  In  conclusion,  we  commend  to 
the  consideration  of  appellee  and  her  counsel  the  suggestions 
contained  in  the  closing  sentences  of  our  opinion  on  the 
former  appeal  herein,  and  the  authority  cited  in  support 
thereof.  Day  v.  Connecticut,  etc.,  Ins.  Cb.,  45  Conn.  480; 
Continental  Life  Ins.  Co.  v.  Houser,  supra. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded with  instructions  to  sustain  the  demurrer  to  the 
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fourth  paragraph  of  complaint,  and  for  farther  proceedings 
not  inconsistent  with  this  opinion. 
FUed  June  17, 1887. 


No.  12,887. 

« 

Renneb  et  al.  v.  Ross,  Admikistbatob. 

TABrraa^-^IVaeliee, — Supreme  OourL  —  Waiver. — Where  one  is  made  a  party 
defendant  to  an  action,  who  is  neither  a  necessary  nor  a  proper  party 
thereto,  the  plaintiff  can  not  be  heard  to  object  to  his  right  to  assail 
the  complaint  or  petition  by  assignment  of  error  in  the  Supreme  Court 
on  appeal. 

Decedest's  Estatb.— iicimiAuerafor.— iSSaie  ofBeal  EnUOe,^  PetUum.^Kn 
administrator  is  allowed  to  sell  land  for  the  purpose  of  making  assets 
only  in  case  of  necessity,  and  in  his  petition  for  an  order  of  sale  he 
must  state  facts  clearly  showing  that  such  necessity  exists. 

Same,—  WUL— Widows  SUUutory  AUcwanee,—Electi(m  by  Widow.-- A  petition 
by  an  administrator  for  an  order  to  sell  the  real  estate  of  the  decedent 
to  make  assets  for  the  payment  of  the  widow's  statutory  allowance,  which 
shows  that  there  is  a  will,  but  does  not  show  whether  or  not  the  widow 
has  elected  to  take  under  its  proyisious,  is  iusufficient. 

From  the  Fayette  Circuit  Court. 

C  A.  Murray,  J".  M,  Mcintosh  and  0.  Roehly  for  appellants. 
iJ.  Qyiiner  and  H.  L.  Frost,  for  appellee. 

Elliott,  J. — The  appellee  filed  the  petition  on  which  the 
proceedings  set  forth  in  this  record  are  founded,  asking  that 
the  land  of  which  his  decedent  died  the  owner  be  sold  for 
the  pa3rmeDt  of  debts  due  from  his  estate. 

David  J.  Renner  was  made  a  party  to  the  petition  by  the 
appellee,  and  joins  in  the  assignment  of  errors  with  his  wife, 
Mary  A.  Renner,  one  of  the  heirs  of  the  decedent,  and   it  ia 
argued  by  the  appellee's  counsel,  that,  as  he  was  neither  a 
proper  nor  a  necessary  party  to  the  proceeding,  he  had    n^ 
right  to  join  in  an  attack  upon  the  petition.     The  appell^e'a 
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position  is  not  tenable.  By  his  voluntary  act  he  made  David 
J.  Benner  a  party^  and  he  can  not  now  be  heard  to  allege 
that  he  was  not  a  proper  party.  Having  brought  Renner 
into  court  as  a  party^  the  appellee  has  no  right  to  complain 
because  Renner  defends  as  a  party.  The  appellee  can  not  be 
allowed  to  occupy  inconsistent  positions. 

There  was  no  errot*  in  overruling  the  motion  to  make  the 
petition  more  specific.  This  motion  asked  that  the  petition 
•be  made  to  show  "  what  portion  of  the  rea*/  estate  is  liable  to 
be  made  assets/'  and  as  the  petition  stated  the  facts  that  was 
a  question  of  law.  It  was  not  necessary  for  the  petitioner  to 
make  his  petition  more  specific  than  the  statute  requires,  and 
that  only  requires  a  concise  statement  of  the  facts.  Counsel 
argue  the  question  as  if  the  motion  required  the  court  to  com- 
pel the  petitioner  to  show  whether  the  widow  had  elected  to 
take  under  the  law  or  under  the  will,  but  this  is  not  the 
question  presented  by  the  motion. 

The  petition  shows  that  the  only  claim  for  which  it  is  neces* 
sary  to  sell  the  real  estate  is  that  of  the  widow.  On  that 
point  the  allegations  of  the  petition  are  these :  '*  That  there 
are  no  debts  of  said  estate  except  the  costs  of  this  adminis- 
tration and  the  $500  given  the  widow  by  statute,  unless  Mary 
A.  Renner  files  claims  against  said  estate  for  the  expenses  of 
the  last  sickness,  and  funeral  expenses,  which  were  paid  by 
her ;  that  if  the  widow  elects  to  take  under  the  provisions 
of  the  will,  all  of  said  real  estate,  except  the  life-estate  of 
said  widow,  is  liable  to  be  made  into  assets  for  the  payment 
of  said  debts,  and  the  part  thus  liable  is  of  the  probable 
value  of  $1,500 ;  that  if  said  widow  does  not  elect  to  take 
under  the  provisions  of  said  will,  then  the  undivided  two- 
thirds  of  said  real  estate  is  liable  to  be  made  into  assets.'' 

It  is  insisted  that  the  petition  does  not  state  facts  saffioient 
to  entitle  the  appellee  to  an  order  for  the  sale  of  the  prop- 
erty, because,  for  aught  that  appears,  the  widow  may  have 
elected  to  take  under  the  will,  and  thus  have  relinquished 
her  right  to  the  statutory  allowance. 


MAY  TERM,  1887.  271 


Benner  et  oL  v.  Boss,  Administrator. 


In  Langley  v.  Mayhewy  107  Ind.  198  (6  N.  E.  R.  317,  and 
note),  it  was  held  that  the  allowance  will  be  released  by  the 
widoVs  election  to  take  under  an  inconsistent  provision  of 
her  husband's  will,  and  if  there  was  such  a  provision  in  the 
will  of  the  husband  of  Ann  Victor  there  was  no  necessity 
for  selling  the  real  estate.  It  is  a  settled  doctrine  of  the  law 
that  resort  can  only  be  made  to  the  real  property  in  a  case  of 
necessity.  Cole  v.  La/ontainej  84  Ind.  446,  and  cases  cited  ; 
Jackson  v.  Weaver,  98  Ind.  307  ;  Scherer  v.  Ingerman,  110 
Ind.  428.  We  think  it  the  duty  of  the  administrator  who 
seeks  to  compel  the  sale  of  real  estate  to  state  facts  showing 
the  necessity  for  resorting  to  it. 

If  the  petition  before  us  can  be  regarded  as  showing  a 
necessity  for  resorting  to  the  real  estate,  it  should  be  upheld ; 
otherwise  it  should  be  condemned.     It  seems  to  us  that  the 
petition  does  not  show  the  existence  of  this  necessity.     It  is 
not  averred  that  the  widow  made  an  election,  nor  that  she 
has  not,  but  it  is  left  in  doubt  as  to  what  course  she  may 
pursue,  so  that  it  can  not  be  said  that  there  is  any  necessity 
for  resorting  to  the  land  to  pay  her  claim.     It  is  true  that  in 
Bttany  cases  the  presumption,  in  the  absence  of  countervail- 
ing fects,  is,  that  the  widow  took  under  the  law.     WetheriU 
V.  Harris,  67  Ind.  452.     But  we  do  not  think  this  presump- 
tion can  prevail  where  the  administrator  seeks  to  take  the 
land  from  the  heir  and  sell  it  to  pay  the  widow's  allowance,  un- 
der section  2491  of  the  Revised  Statutes,     In  such  a  case  the 
dnty  of  affirmatively  showing  that  it  is  necessary  to  take  the 
land  devolves  upon  the  administrator.     He  has  no  right  to. 
invoke  the  benefit  of  this  presumption. 

In  this  case  the  petition  can  only  be  sustained  by  making 
one  of  two  important  presumptions  against  the  heir,  and  that, 
we  are  clear,  the  law  will  not  warrant  us  in  doing. 

The  general  statement  that  if  the  widow  elects  to  take 
under  the  wiU,  then,  all  of  the  land  subject  to  her  life-estate 
18  liable,  is  but  the  pleader's  conclusion.  Whether  the  land 
18  liable  depends  upon  the  provisions  of  the  will  and  the 
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course  pursued  by  the  widow.  If  she  elected  to  take  under 
the  will,  theu  it  may  be  that  she  released  her  right  to  the 
statutory  allowance.    Langley  v.  Mayhew,  supra. 

Whether  she  did  release  her  right  to  the  allowanQe  de- 
pends upon  the  facts,  and  is  a  conclusion  of  law  to  be  drawn 
by  the  court.  It  was  the  duty  of  the  pleader  to  state  the 
facts,  and  not  the  conclusions  of  law.  Looking  to  the  facts, 
it  can  not  be  said  that  any  necessity  is  shown  for  resorting  to 
the  land. 

Judgment  reversed. 

Filed  Jttoe  21, 1887. 


Ill  879 

183  63 

188  MQ 

111  978 

188  84 

188  886 

111  278 

181  886 

183  38 

186  177 

111  2Ti 

146  93 

111  272 

166  168 

160  440 


No.  12,570. 

Thompson  v.  Lowe. 

Pabtnebshif. — AdjnibnerU  of  PoLrinenhip  AccowUa, —  When  One  I^artner 
May  Maintain  Action. — As  a  general  rule,  no  action  can  be  maintained 
by  one  partner  against  the  other  respecting  particular  items  of  account 
pertaining  to  the  partnership  business  until  the  accounts  of  the  part- 
nership are  finally  adjusted,  or  until  the  afiairs  of  the  firm  are  so  far 
settled  as  that  nothing  remains  except  to  ascertain  the  final  state  of  the 
account  between  the  partners. 

Same. — Sale  of  Partner's  Interest.^ Promissory  Note.-^SetrOff.— Where  one 
partner  transfers  his  interest  in  the  assets,  including  the  books  and 
accounts  of  the  partnership,  to  a  continuing  member  of  the  firm,  or  to 
another,  and  receives  in  payment  for  such  interest  the  note  of  the  pur- 
chaser, the  maker  of  the  note  can  not  set  oflf  an  account  apparently  due 
the  firm  from  the  member  whose  interest  was  transferred. 

Same. — A  sale  by  a  partner  of  his  interest  in  the  assets  of  a  firm  does 
not,  in  the  absence  of  a  special  agreement  to  that  effect,  imply  that  the 
purchaser  becomes  entitled  to  collect  from  the  seller  what  may  appear 
to  be  due  from  him  on  the  firm  books. 

Same. — The  effect  of  such  a  sale  is  to  transfer  to  the  purchaser  whatever 
interest  the  seller  has  in  the  assets  of  the  partnership  after  the  payment 
of  all  the  partnership  liabilities,  and,  in  the  absence  of  anything  to 
show  to  the  contrary,  it  will  be  presumed  that  the  account  of  the  TetiT- 
ing  member  was  adjusted  in  ascertaining  the  value  of  his  interest,  and 
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that  the  Talne  was  increased  or  diminished  in  proportion  as  he  was 
found  the  debtor  or  creditor  of  the  firm, 

Samz.— iVorowaory  Note  Executed  by  Firm  to  Member. — A  note  governed  by 
the  law  merchant,  payable  by  a  firm  to  one  of  its  own  members,  may 
be  enforced  against  the  firm,  if  endorsed  to  an  innocent  holder  before 
maturity,  regardless  of  the  state  of  the  account  of  the  member  to  whom 
it  was  made  payable.  But  such  note  in  the  hands  of  one  who  stands  in 
the  place  of  the  original  payee  can  not  be  made  the  basis  of  an  action  at 
iaw  against  the  firm,  or  the  remaining  partners,  it  being  nothing  more 
than  an  acknowledgment  that  the  partner  named  therein  had  paid  into 
the  firm  either  in  property  or  money  the  amount  specified  in  the  note. 

Practics.— ^jopecU.— i2euer8i6fe  Error.— Ovemding  Demurrer  to  Bad  Atuwer. 
— The  overruling  of  a  demurrer  to  a  bad  answer  is  a  reversible  error, 
even  though  there  be  other  good  answers  under  which  the  same  evidence 
is  admissible. 

From  the  Shelby  Civcuit  Court. 

T.  B.  Adams,  L.  T.  Michenery  B.  F.  Love,  A.  Major  and  If. 
■C-  Morrison,  for  appellant. 
J»  S.  Scobey,  E.  K.  Adams  and  L.  J.  HoGhney,  for  appellee. 

MrroHELL,  J. — ^Tbis  suit  was  to  recover  the  amount  of  a 
promissory  note,  bearing  date  May  11th,  1874,  calling  for 
'eight  hundred  dollars,  and  interest,  executed  by  W.  W.  Lc^we 
*  Co.,  and  payable  to  O.  M.  Thompson.    At  the  time  the  note 
^as  executed  the  firm  of  W.  W.  Lowe  &  Co.  was  composed 
of  William  W.  Lowe,  Oliver  M.  Thompson  and  Daniel  M. 
Lovett.     The  payee  of  the  note  was  one  of  the  partners. 
After  the  execution  of  the  note,  Lovett  transferred  his  in- 
terest in  the  partnership  assets  to  Lowe  &  Thompson,  the 
latter  assuming  all  the  partnership  debts.     Subsequently, 
Lowe  &  Thompson  dissolved  partnership,  Lowe  agreeing  to 
take  all  the  books  and  accounts  of  the  firm,  and  to  assume 
*na  pay  all  the  partnership  debts.     Thompson  was  to  receive 
certain  property  in  lieu  of  his  interest.     Thompson  assigned 
the  note  in  suit  to  the  plaintiff,  Alfred  Thompson. 

The  complaint  sets  out  the  foregoing,  among  other  facts, 
and  allies  that  the  note,  which  is  payable  at  a  bank  in  this 
^State,  was  assigned  by  endorsement  to  the  plaintiff  befoie 
Voi*  111.— 18 
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maturity,  and  that  Lowe,  by  reason  of  his  agreement  to  pay 
all  the  partnership  debts,  is  primarily  liable  for  the  payment 
of  the  note. 

In  his  seventh  paragraph  of  answer,  Lowe  set  up  that  the 
note  sued  on  was  assigned  to  the  plaintiff  after  maturity,  and 
that  prior  to  the  execution  and  assignment  of  the  note, 
Thompson,  the  payee,  was  indebted  to  the  firm  of  W.  W. 
Lowe  &  Co.  to  the  amount  of  fourteen  hundred  dollars,  for 
the  balance  due  for  his  share  of  the  capital  of  the  firm, 
which  amount,  it  was  alleged,  remained  due  and  unpaid.  The 
answer  alleged  further,  that  Thompson  had  become  indebted 
to  the  firm  of  Lowe  &  Thompson  to  the  amount  of  eight 
hundred  and  ninety-eight  dollars,  for  money  paid  by  the 
firm  to  one  King,  on  account  of  a  debt  due  the  latter  from 
Thompson.  These  several  sums,  it  is  alleged,  remained  due 
and  unpaid  to  the  several  firms  at  the  time  the  latter*  trans- 
ferred  his  interest  in  the  partnership  property  and  books 
and  accounts  to  Lowe.  It  is  averred  that  Lowe  became  the 
owner  of  these  debts,  owing  by  Thompson,  by  the  transfer 
of  the  books  and  accounts  by  the  latter  to  the  former  under 
the  terms  of  the  articles  of  dissolution. 

This  answer  is  assailed  on  the  ground  that  it  does  not  ap- 
pear therefrom  that  the  partnership  affairs  had  been  settled 
up  and  adjusted.  The  argument  is,  that  the  indebtedness  of 
Thompson  can  not  be  set  off  against  the  note  in  suit,  until 
it  does  so  appear. 

It  is  undoubtedly  true  as  a  general  rule,  that  until  the  ac- 
counts of  the  partners  are  finally  adjusted,  or  until  the  affairs 
of  the  firm  are  so  far  settled  as  that  nothing  remains  except 
to  ascertain  the  final  state  of  the  account  between  the  part- 
ners, no  action  can  be  maintained  by  one  partner  against  the 
other  in  respect  to  particular  items  of  account  pertaining  to 
the  partnership  business.  Courts  will  not  ordinarily  enter- 
tain matters  relating  to  partnership  accounts  between  part- 
ners, until  by  its  judgment  or  decree  a  final  adjustment  of 
the  partnership  business  can  be  effected.     Lavig  v.  Qppen- 


MAY  TERM,  1887.  275 

Thompson  v.  Lowe. 

heim,  96  Ind.  47 ;  Warring  v.  Hill,  89  Ind.  497 ;  Meredith 
V.  JEwing,  85  Ind,  410 ;  Coleman  v.  Co/ernan,  78  Ind,  344 ; 
Orossley  v.  Taylor,  83  Ind,  337 ;  Pa^e  v.  Thompson,  33  Ind, 
137;  -Brtpgr«  v.  Daugherty,  48  Ind,  247. 

It  may  be  taken  as  settled,  too^  that  where  one  partner 
transfers  his  interest  in  the  assets,  including  the  books  and 
accounts  of  the  partnership^  to  a  continuing  member  of  the 
firm,  or  to  another,  and  receives  in  payment  for  such  interest 
the  note  of  the  purchaser,  the  maker  of  the  note  can  not  set  ofiT 
an  account  apparently  due  the  firm  from  the  member  whose 
interest  was  transferred.  A  sale  by  a  partner  of  his  interest  in 
the  assets  of  a  firm,  does  not,  in  the  absence  of  a  special  agree- 
ment to  that  efiect,  imply  that  the  purchaser  becomes  entitled 
to  collect  from  the  seller  what  may  appear  to  be  due  from  him 
on  the  firm  books.  Over  v.  Hetherington,  66  Ind.  365 ;  Hassd-- 
man  v.  Dovgla88y.52  Ind.  252.  The  effect  of  such  a  sale  is, 
to  transfer  to  the  purchaser  whatever  interest  the  seller  has 
in  the  assets  of  the  partnership  after  the  payment  of  all  the 
partnership  liabilities.  In  the  absence  of  anything  to  show 
the  contrary,  it  will  be  presumed  that  the  account  of  the  re- 
tiring member  was  adjusted  in  ascertaining  the  value  of  his 
interest,  and  that  the  value  was  increased  or  diminished  in 
proportion  as  he  was  found  the  debtor  or  creditor  of  the 
firm.  Where  the  purchaser  agrees  to  pay  the  partnership 
liabilities,  and  also  to  pay  the  retiring  partner  a  specified 
sum  for  his  interest,  the  presumption  will  be,  until  the  con- 
trary appears,  that  the  debts  were  ascertained,  and  that  the 
sum  agreed  to  be  paid  was  the  value  of  the  retiring  partner's 
interest,  and  that  this  included  the  adjustment  of  his  own 
account  with  the  firm,  whether  by  such  account  he  appeared 
to  be  debtor  or  creditor,     Roberta  v,  Ripley,  14  Conn,  543. 

The  feature  of  this  case,  which  distinguishes  it  from  the 
cases  cited,  and  from  those  which  fall  within  the  general  rule, 
is  that  the  note  sued  on  was  executed  by  the  firm  of  W.  W. 
Lowe  &  Co.  to  one  of  its  own  members.  The  complaint 
avers  that  the  note  was  endorsed  to  the  plaintiff  before  ma- 
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turity.  The  answer  under  consideration^  however,  alleges 
that  the  transfer  and  endorsement  of  the  note  were  not  made 
until  long  after  it  had  matured.  This  being  conceded  by  the 
demurrer,  it  follows  that  any  defence  which  would  have  been 
available  as  against  the  payee,  is  equally  available  against 
the  plaintiff.  A  note  governed  by  the  law  merchant,  pay- 
able by  a  firm  to  one  of  its  own  members,  may  be  enforced 
against  the  firm  if  endorsed  to  an  innocent  holder  before  it 
is  dishonored.  Union  Nat'l  Bank  v.  Bank  of  Commercey  94 
111.  271 ;  Kipp  V.  McChemey,  66  111.  460;  Davts  v.  Briggiy 
39  Maine,  304  ;  Roberta  v.  Ripley y  14  Conn.  543 ;  Walker  v. 
Waity  50  Vt.  668;  Beaeannon  v.  Liebe,  11  Or.  443;  Pitcher 
Y.  BarrowBy  17  Pick.  361 ;    Thayer  v.  Buffuniy  11  Met.  398. 

A  note  so  issued  and  endorsed  will  be  deemed  to  be  a  debt 
or  liability  of  the  firm,  and  will  be  enforceable  in  the  hands 
of  a  bona  fide  holder  and  owner,  regardless  of  the  state  of 
the  account  of  the  member  to  whom  it  was  made  payable. 

Such  a  note,  however,  in  the  hands  of  one  who  stands  in 
the  shoes  of  the  original  payee,  can  not  be  made  the  basis  of 
an  action  at  law  against  the  firm  or  the  remaining  partners. 
As  was  said  by  Shaw,  C.  J.,  in  Stoddard  v.  Wood,  9  Gray, 
90,  "  The  difficulty  of  maintaining  an  action  by  a  partnership 
against  one  partner  is  not  merely  a  matter  of  parties,  arising 
out  of  the  difficulty  of  bringing  suit;  it  lies  much  deeper. 
A  promise  by  a  partner  to  the  partnership  is  a  promise  to 
pay  himself  with  otlifer  persons ;  and  it  can  not  be  said  that 
anything  is  due  until  the  whole  is  settled,  until  all  the  assets 
ai*e  collected,  and  all  debts  paid.  Until  then,  it  can  not  be 
known  whether  there  is  any  balance  due ;  still  less,  what  that 
balance  is.'' 

The  case  cited  is  in  no  respect  different  in  principle  from 
that  under  consideration.  In  that  case  one  partner  had  given 
his  note  to  the  firm  as  evidence  of  sums  of  money  drawn  out 
by  him.  Afterwards  he  sold  and  assigned  his  interest  in  the 
assets  of  the  firm,  including  notes,  accounts  and  other  rights 
and  credits.     It  was  held  that  the  assignment  did  not  include 
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the  note  given  by  himself,  that  not  being  a  debt  dae  the  part- 
nership on  which  an  action  would  lie,  but,  in  effect,  a  mere 
certificate  that  the  maker  owed  the  firm  so  much  money. 
The  application  of  the  principle  which  ruled  in  the  case  cited 
to  the  facts  before  us»  leads  to  the  conclusion  that  the  agree- 
ment of  Lowe  to  pay  the  partnership  debts,  did  not  include 
the  note  given  by  the  firm  to  one  of  the  partners,  unless  that 
note  was  then  held  by  one  in  favor  of  whom  it  was  enforce- 
able against  the  firm. 

As  between  the  partners,  the  note  was  in  effect  nothing  more 
than  an  acknowledgment  that  the  partner  named  therein  had 
paid  into  the  firm,  either  in  property  or  money,  the  amount 
specified  in  the  note.  The  giving  of  the  note  in  the  name 
of  the  firm,  did  not  isolate  the  transaction  to  which  it  re- 
lated so  as  to  take  it  out  of  the  dealings  or  accounts  of  the 
firm.  The  transaction  pertained  to  the  partnership  account, 
to  be  adjusted  with  other  matters  relating  to  the  firm  busi- 
ness in  all  respects  as  if  no  note  had  been  given.  The  payee 
could  have  maintained  no  suit  at  law  upon  the  note.  Davis 
V.  Merrill,  51  Mich.  480;  IHpton  v.  Nance,  4  Ala.  194; 
Gouilliard  v.  Eaion,  139  Mass.  105;  Decreet  v.  Burt,  7  Cush. 
551 ;  Houston  v.  Brovm,  23  Ark.  333. 

Since  the  payee  could  not  have  maintained  a  suit  at  law 
upon  the  note,  neither  can  his  assignee  who  stands  on  no 
better  ground.  Section  5503,  R.  S.  1881 ;  Oreeii  v.  Louthain, 
49  Ind.  139 ;  Learned  v.  Ayres,  41  Mich.  677 ;  Hill  v.  Mc 
Fheraon,  15  Mo.  204. 

The  controversy  seems  to  involve  but  a  single  question, 
and  that  is,  whether  or  not  the  note  was  assigned  before  ma- 
turity to  an  innocent  holder  for  value.  If  it  was  so  endorsed, 
the  matters  pleaded  as  a  set-off  are  not  available.  If  it  was 
not,  no  action  at  law  can  be  maintained  upon  the  note. 

The  answer  under  consideration  proceeds  upon  the  theory 
that  the  note  was  endorsed  after  maturity,  and  that  hence 
certain  matters  of  account  apparently  due  from  Thompson 
to  the  firm  of  Lowe  &  Thompson  were  available  as  a  set-off. 
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Upon  the  theory  that  the  matters  pleaded  were  a  proper  set- 
-offy  the  answer  is  not  well  pleaded.  If  the  note  had  been 
•of  a  character  to  be  enforceable  against  the  firm,  and  hence 
-one  of  the  liabilities  included  in  the  agreement  of  Lowe,  the 
items  of  account  of  Thompson  were  not  subject  to  be  set  off 
against  it.  If  the  note  was  not  assigned  until  after  it  was 
dishonored,  the  facts  showing  how  it  was  given  having  been 
stated  in  the  complaint,  it  was  only  necessary  to  answer  that 
it  was  so  assigned  in  order  to  defeat  the  plaintiff's  right  to 
maintain  the  action. 

The  answer  alleged  that  the  note  was  not  assigned  until 
after  maturity.  If  it  had  been  pleaded  upon  the  theory  of 
making  that  defence,  it  would  have  been  a  sufficient  answer. 
The  judgment  must,  however,  be  reversed. 

There  were  other  answers  to  which  demurrers  were  over- 
ruled,  which  proceeded  upon  the  theory  that  certain  other 
items  of  account  due  from  Thompson  to  the  firm  of  Lowe  & 
Thompson  were  proper  matters  of  set-off.  These  answers  did 
not  allege  that  the  note  in  suit  was  transferred  after  maturity. 
They  were,  therefore,  clearly  insufficient  upon  any  theory. 
The  overruling  of  a  demurrer  to  a  bad  answer  is  reversible 
error,  even  though  there  be  other  good  answers  under  which 
the  same  evidence  is  admissible.  Epperson  v.  Hoatetter,  95 
Ind.  583,  587 ;  Over  v.  Shannon,  75  Ind.  352 ;  Sims  v.  Gty 
•of  Frankfort,  79  Ind.  446 ;  Abdil  v.  Abdil,  33  Ind.  460. 

As  has  already  been  seen,  when  Lowe  purchased  the  in- 
terest of  Thompson  in  the  firm  of  Lowe  &  Thompson,  and 
agreed  to  pay  the  firm  debts,  and  transferred  to  Thompson 
certain  property  in  lieu  of  his  interest  in  the  firm,  it  must 
be  presumed,  until  the  contrary  appears,  that  all  matters  re- 
lating to  the  state  of  the  latter's  partnership  account,  both 
in  respect  to  any  indebtedness  of  his  to  the  firm  and  to 
any  liability  of  the  firm  to  him,  were  adjusted  in  fixing 
the  value  of  his  interest.  The  note  in  Thompson's  hands, 
or  in  the  hands  of  any  one  who  took  it  afi^r  maturity, 
constituted  nothing  more  than  a  matter  pertaining  to  the 
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partnership  account.  The  account,  including  the  note,  must 
be  deemed  to  have  been  so  far  adjusted  as  that,  except  in 
some  equitable  proceeding  looking  to  a  readjustment  of  the 
whole  partnership  account  upon  some  sufficient  ground,  the 
note  can  not  now  form  the  basis  of  an  action  at  law,  unless 
it  be  in  the  hands  of  an  innocent  holder.  If  it  is  so  held,  the 
state  of  the  partnership  account  can  not  be  made  a  matter 
of  defence. 

What  has  preceded  renders  it  unnecessary  that  we  should- 
consider  other  questions  discussed. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  sustain  the  demurrers  to  the  amended 
sixth,  and  to  the  seventh,  eighth  and  ninth  paragraphs  of 
answer  and  to  give  leave  to  the  parties  to  reform  the  issues, 
and  for  further  proceedings  not  inconsistent  with  this  opinion* 

Filed  June  16, 1887. 


No.  13,827. 

Taylor  v.  The  State. 

CitZMnf  Ai«  Law. — Rape. — PendnUion, — Under  the  statute,  section  1806,  B. 

S.  1881,  the  slightest  penetration,  the  other  elements  of  the  crime  being 

present,  is  sufficient  to  constitute  rape. 
Samb. — Circumstantial  Evidence, — Penetration,  like  any  other  element  of 

crioiey  naay  be  established  by  circumstantial  evidence. 

From  the  Knox  Circuit  Court. 

W.  A,  OuHop  and  O.  W,  ShaWy  for  appellant. 
i.  T.  JUichenery  Attorney  General,  J.  0.  Adams,  Prosecut- 
ing Attorney,  and  /.  H.  Oillett,  for  the  State. 

Elliott,  J. — The  appellant  was  convicted  of  the  crime  of 
rape  upon  the  person  of  Jane  Taylor,  a  child  nine  years  of 
age.  It  is  contended  by  his  counsel  that  the  verdict  is  not 
^npported  because  there  is  no  evidence  of  penetration. 
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Our  statute  provides  that  "  In  prosecutions  for  the  offence 
of  rape,  proof  of  penetration  shall  be  sufficient  evidence  of 
the  commission  of  the  offence/'  R.  S.  1881,  section  1806. 
Under  this  statute,  however  it  may  have  been  at  common 
law,  the  slightest  penetration  of  the  genital  organ  of  the 
male  into  that  of  the  female  is  sufficient,  the  other  elements 
of  the  crime  being  present,  to  establish  guilt.  Brauer  v. 
State,  25  Wis.  413;  State  v.  Tarr,  28  Iowa,  397;  Bishop 
Statutory  Crimes,  section  488. 

The  rule  prescribed  by  our  statute  is  a  sound  one,  and  its 
efficiency  should  not  be  impaired  by  limiting  its  scope  and 
effect.  There  was  much  reason  for  the  censure  so  often 
passed  upon  the  rule  declared  by  some  of  the  common  law 
judges.  In  commenting  upon  some  of  the  later  cases  the 
authors  of  a  recent  work  on  medical  jurisprudence  justly 
say  :  ^'  In  our  opinion  this  is  not  only  good  law,  but  com- 
mon sense.  That  a  scoundrel  who  attempts  the  chastity  of 
a  child  or  a  young  girl  should  escape  punishment  merely  be- 
cause  her  youth,  or  the  imperfect  development  or  narrow- 
ness of  the  parts  prevent  his  fuUy  consummating  the  crime, 
appears  to  us  as  undesirable  as  it  would  be  unjust.'^  Wood- 
man &  Tidy  Forensic  Medicine  and  Toxicology,  640. 

"  The  jury,"  says  Mr.  Bishop,  "  may  infer  the  penetration 
from  circumstances,  without  direct  proof."  Bishop  Statutory 
Crimes,  section  488.  Discussing  the  same  question,  the  Su- 
preme Court  of  Iowa  said :  ^'  Nor  is  the  prosecution  bound 
to  show  the  fact  of  actual  penetration  by  the  prosecutrix 
herself     State  v.  Tarty  supra. 

But  it  is  unnecessary  to  multiply  authorities,  for  it  is  clear, 
upon  principle,  that  penetration,  like  any  other  element  of 
crime,  may  be  established  by  circumstantial  evidence.  la 
this  case  the  circumstances  prove  the  fact  beyond  doubt. 
The  intent  of  the  accused  is  fully  proved,  and  his  acts  show 
that  he  did  all  in  his  power  to  accomplish  his  wicked  design. 
That  the  act  was  not  fully  consummated  was,  it  is  clearly 
inferable,  owing  to  the  tender  age  of  the  victim  of  his  lust. 
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She  was  in  his  power,  he  was  in  a  situation  to  do  all  that  the 
stracture  of  the  organs  of  the  child  would  permit  him  to  do, 
and  he  did  injure  her  genital  organs.  There  is  no  reason  to 
doubt  that  this  injury  was  done  by  his  attempt  to  force  his 
virile  member  into  her  person,  and  if  it  penetrated  to  the 
slightest  depth  he  is  guilty,  and  was  justly  condemned.  Reg. 
V.  Hughes,  9  Carr.  &  P.  752. 

We  do  not  deem  it  either  necessary  or  proper  to  rehearse 
the  evidence,  for  it  is  of  a  character  not  to  be  repeated  ex- 
cept upon  the  demand  of  an  imperious  necessity,  and  no 
such  necessity  exists  in  this  instance. 

Judgment  affirmed. 

FUed  June  17, 1837. 


No.  12,729. 

The  Insurance  Company  op  Nokth  America  v.  Brim. 

Ibsubahce. — PoUey. — Alteratvm, — Burden  of  Proof, — In  an  action  on  a 
policy  of  insnrance  on  the  face  of  which  no  alteration  is  apparent,  the 
harden  Is  npon  the  insarer,  if  an  alteration  after  delivery  is  claimed, 
to  establish  the  fact  of  sach  change. 

Sams. — Premivm, — Rale, — Evidence. — Where  the  premium  paid  by  the 
assured  upon  a  policy  purporting  to  be  for  five  years,  is  more  than  the 
minimum  rate  for  three  years  as  established  by  the  insurance  compa- 
nies doing  business  in  the  locality  where  the  risk  is  taken,  and  less 
than  such  rate  for  five  years,  the  exclusion  of  evidence  showing  the 
minimum  rate  so  established,  as  bearing  upon  the  question  of  an  altera- 
tion in  the  policy  of  from  three  years  to  five  years,  is  at  most  a  harm- 
less ruling. 

Same. — ContraeL — Deeeaaed  Plarty  to, —  When  Agent  not  OompeUnt  Witneas, — 
In  an  action  upon  a  policy  of  insurance  by  one  who  succeeded  to  the 
properly  therein  described  as  heir  and  to  the  policy  by  assignment, 
testimony  of  an  agent  of  the  insurance  company,  who  is  called  as  a 
witness  for  the  latter  concerning  matters  occurring  in  the  lifetime  of 
the  assared,  is  not  competent  under  section  500,  B.  S.  1881. 

Same. — Notice  of  Loee, — Reasonable  DiUgenee. — Invalid  Condition. — A  condi- 
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tion  in  a  policy  iasued  by  a  foreign  insurance  company  doing  business 
in  this  State^  requiring  immediate  notice  of  any  claim  thereunder,  is 
not  valid  under  section  3770,  B.  S.  1881,  and  such  condition  will  be 
held  to  mean  that  the  assured  shall  use  reasonable  diligence  in  giving 
notice  of  loss. 

8ame. — BeoMonable  NoHee, — InatruetUm  to  Jury. — What  constitutes  reason- 
able notice  must  depend  upon  the  circumstances  of  each  case ;  but  it  is 
not  for  the  jury  to  determine  what  facts  in  law  constitute  reasonable 
notice,  this  being  the  function  of  the  court,  to  be  discharged  by  instruct- 
ing the  jury  as  to  the  legal  value  of  the  facts  in  evidence. 

8amb. — IneompUU  Instrudion, — An  instruction  that  a  condition  requiring 
immediate  notice  was  void,  that  if  the  plaintiff,  taking  into  considera- 
tion all  the  circumstances,  gave  notice  within  a  reasonable  time  the 
condition  was  complied  with,  and  that  it  was  a  question  of  fact  for  the 
jury  to  determine,  under  all  the  circumstances,  what  was  a  reasonable 
time,  is  not  erroneous,  although  incomplete. 

SAMEL-^Tin^  cf  Bringing  SuU. —  Void  Condition.— A.  condition  in  a  policy  of 
insurance  that  suit  must  be  brought  within  one  year  from  the  date  of 
loss,  is  in  contravention  of  section  3770,  B.  S.  1881,  which  provides 
that  any  condition  not  to  sue  for  a  period  of  less  than  three  years  shall 
be  void,  and  a  suit  brought  after  a  year  is  not  barred. 

From  the  Decatur  Circuit  Court. 

(7.  Shane,  "W.  A.  Moore,  J.  0,  MdrahaU,  A.  C.  Harris  and 
W.  H,  Calkins,  for  appellant. 
/.  D.  Miller  and  F.  E.  Gavin,  for  appellee. 

Mitchell,  J. — This  was  a  suit  by  Mary  Brim  against  the 
Insurance  Company  of  North  America,  to  recover  upon  a 
policy  of  insumnce.  The  complaint  alleges  that  on  the  26th 
day  of  June,  1879,  the  company  issued  a  policy  of  insurance, 
-whereby  it  insured  certain  farm  property,  therein  described, 
owned  by  Philip  Brim,  to  the  amount  of  $2,500  against  loss 
or  damage  by  fire,  from  the  26th  day  of  June,  1879,  to  the 
26th  day  of  June,  1884.  The  death  of  Philip  Brim,  and 
the  succession  of  the  plaintiff  to  the  rights  of  the  decedent 
in  the  property  and  policy,  the  destruction  of  certain  parts 
of  the  property  by  fire,  and  the  performance  by  the  assured 
of  the  conditions  of  the  policy  are  alleged. 

The  company  answered  by  a  general  denial  and  a  plea  of 
non  est  factum,  denying  the  execution  of  the  policy. 
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The  question  chiefly  contested  at  the  trial  was,  whether  the 
IwUcy  expired  on  the  29th  day  of  June,  1882,  or  on  the  29th 
<lay  of  June,  1884.  The  contention  of  the  insurance  com- 
pany was,  that  the  date  of  the  expiration  of  the  policy,  as 
written  in  the  face,  and  endorsed  upon  the  back  thereof,  had 
been  changed  from  1882  to  1884  by  the  addition  of  a  per- 
pendicular stroke  to  the  figure  2  at  each  place,  so  as  to  make 
it  appear  thus  "  1884."  Evidence  was  heard  in  support  of 
the  respective  theories  of  the  parties.    ■ 

Pertinent  to  this  feature  of  the  case  the  court  gave  the 
jury  the  following  charge : 

"  If  the  evidence,  by  a  fair  preponderance,  shows  that  the 
policy  sued  on  was  signed  and  delivered  by  the  defendant  to 
the  plaintiff,  and  the  defendant  claims  an  alteration  thereof, 
the  burden  is  upon  the  defendant  to  show  such  alteration, 
and  if  an  alteration  appears  upon  it,  that  it  was  made  after 
delivery/' 

The  jury  found  in  answer  to  an  interrogatory  submitted 
to  them^  that  there  was  no  altemtion  apparent  upon  the  face 
of  the  policy. 

The  law  upon  the  subject  involved  in  the  instruction  was 
given  to  the  jury  correctly.     It  was  for  the  court  and  jury 
to  judge,  from  an  inspection  of  the  policy,  concerning  the 
character  of  the  alleged  alteration.     If  there  was  nothing 
suspicious  upon  the  lace  of  the  instrument,  tending  to  raise 
a  presumption  that  it  had  been  altered  after  its  execution,  it 
was  not  necessary  for  the  plaintiff,  after  proving  its  execu- 
tion, to  oflfer  any  proof,  in  the  first  instance,  upon  the  subject 
of  an    alleged    alteration.     Within   all  the  authorities,  the 
burden  of  proof  in  such  a  case  is  upon  the  party  alleging 
the  alteration.      Meikel  v.  State  Samnga  Institution,  36  Ind. 
355;    Stoner  v.  JEllis,  6  Ind.  152;    Cochran  v.  NebekeVy  48 
Ind.  459  ;   Fitzgerald  v.  Goff,  99  Ind.  28 ;  Sirrine  v.  Briggs^ 
31  Mich.  443. 

The  jury  having  found  that  the  policy  presented  no  indv- 
<^tion  of  having  been  altered,  we  are  not  required  to  examine 
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the  vexed  question,  coDcerning  which  the  books  abound  in 
diverse  decisions,  as  to  what  presumptions  will  be  indulged 
in  case  the  face  of  the  instrument  itself  presents  a  suspicions 
appearance.     Neil  v.  CasCy  25  Kan.  510  (37  Am.  R.  259). 

Since  there  was  no  alteration  apparent  upon  the  &ce  of  the 
policy,  whether  the  instruction  of  the  court  upon  that  sub- 
ject was  technically  accurate  or  not,  it  was  not  influential  in 
producing  the  verdict.  Cleveland,  etc.,  R.  R.  Co.  v.  NeaeU, 
104  Ind.  264,  273  (54  Am.  R.  312). 

During  the  progress  of  the  trial  the  appellant  produced  a 
witness,  and,  in  answer  to  suitable  questions  for  that  purpose, 
proposed  to  prove  that  the  uniform  minimum  rate  established 
and  existing  between  the  different  insurance  companies  rep* 
resented  in  Greensburg  at  the  time  of  the  issuance  of  the 
policy  in  suit  was  one  per  cent,  for  three  years,  and  one  and 
one-half  per  cent,  for  five  years,  on  detached  farm  property, 
such  as  that  covered  by  the  policy  in  question.     The  evidence 
was  excluded.     Without  determining  the  abstract  question 
concerning  the  admissibility  of  evidence  of  the  character  of 
that  offered,  it  is  manifest  that  the  exclusion  of  the  evidence 
proposed  was  harmless  in  this  case.     The  policy  recited  that 
the  premium  paid,  as  a  consideration  for  twenty-five  hundred 
dollars  insurance,  was  thirty  dollars.     There  was  no  evidence 
controverting  this.     It .  is,  therefore,  apparent,  whether  the 
established  rate  of  insurance  in  the  city  of  Greensburg  was, 
or  was  not,  in  accord  with  the  proposed  evidence,  the  appel- 
lant's agent  did  not,  in  this  instance,  conform  to  the  rate  es- 
tablished.    If  the  policy  was  for  three  years,  as  the  appellant 
contended,  the  premium  charged  was  five  dollars  more  than 
the  rate.     If  it  was  for  five  years,  the  premium  was  less  than 
the  rate  by  seven  dollars  and  a  half.     The  evidence  would 
have  proved  nothing  to  the  appellant's  advantage  if  it  had 
been  admitted.     There  was  no  error,  therefore,  in  excluding 
the  testimony. 

The  appellant  proposed  to  prove  by  its  agent,  who  issned 
the  policy,  certain  matters  in  respect  to  the  policy  which 
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most  have  occurred,  if  at  all,  in  the  lifetime  of  Philip  Brim, 
deceased,  with  whom  the  contract  of  insurance  was  negotiated. 
Mrs.  Brim  succeeded  to  the  property  insured  as  heir,  and  to 
the  policy  of  insurance  by  assignment.  The  agent  was  per- 
mitted to  testify  in  respect  to  certain  matters  testified  to  by 
Mrs.  Brim  which  occurred  in  the  lifetime  of  her  deceased 
husband.  Concerning  other  matters  so  occurring,  the  pro- 
posed testimony  was  excluded.  There  was  no  error  in  this. 
Section  500,  R.  S.  1881 ;  Peacock  v.  Albin,  39  Ind.  25 ;  Rey- 
nolds V.  lAnard,  95  Ind.  48. 

The  fire  occurred  on  the  10th  day  of  August,  1883.  The 
evidence  tended  to  show  that  notice  of  the  loss  was  commu- 
nicated to  the  company^s  agent  on  the  thirteenth  day  there- 
after. 

There  was  a  condition  in  the  policy  requiring  that  imme- 
diate notice  should  be  given  of  any  claim  to  be  made  there- 
under. Some  circumstances  appeared  in  the  evidence  tending 
to  show  an  excuse  for  not  notifying  the  agent  at  an  earlier 
period. 

Relevant  to  this  feature  of  the  case  the  court  instructed 
the  jury,  in  substance,  that  the  condition  requiring  immediate 
notice  was  void;  that  if  the  plaintiff,  taking  into  consider- 
ation all  the  circumstances,  gave  notice  within  a  reasonable 
time,  the  provisions  of  the  policy  in  that  regard  were  com- 
plied with,  and  that  it  was  a  question  of  fact  for  the  jury  to 
determine,  under  all  the  circumstances,  what  was  a  reasonable 
time. 

Section  3770,  R.  S.  1881,  relating  to  foreign  insurance  com- 
panies doing  business  within  this  State,  prohibits  any  such 
<x>mpany  from  inserting  certain  conditions  in  its  policy. 
Among  others,  conditions  requiring  notice  of  loss  to  be  given 
forthwith,  or  within  a  period  of  less  than  five  days,  are  pro- 
hibited. The  statute  provides,  that  any  condition  inserted 
in  a  policy  contrary  to  its  provisions  shall  be  void.  The 
eflbct  of  the  statute  is  to  invalidate  any  provision  in  a  policy 
issued  by  a  foreign  insurance  company  which  requires  notioe 
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of  a  loss  to  be  given  within  less  than  five  days.  The  law 
makes  such  a  condition  in  a  policy  conclusively  unreasonable. 
Construed  in  connection  with  the  law,  the  condition  requir- 
ing immediate  notice  must  be  held  to  mean  that  the  assured 
shall  use  reasonable  diligence  in  giving  notice  of  the  loss. 
What  constitutes  reasonable  diligence  or  reasonable  notice 
must  depend  upon  all  the  circumstances  of  each  particular 
case.  Railway,  etc..  Assurance  Co.  v.  Bunoell,  44  Ind.  460; 
Wood  Fire  Ins.,  section  414. 

The  purpose  of  the  notice  is  to  enable  the  company  to  take 
proper  precautions  for  its  own  protection.  The  notice  must 
be  reasonable  under  all  the  circumstances.  Where  the  facts 
are  not  in  dispute,  or  when  they  have  been  ascertained  by  the 
proper  tribunal  for  that  purpose,  it  becomes  a  question  of 
law  for  the  court  to  determine  whether,  under  the  facts  and 
circumstances  of  a  given  case,  the  notice  was  reasonable. 
Where  the  facts  tending  to  show  an  excuse  for  the  delay  are 
in  dispute,  or  where  it  is  a  disputed  question  whether  the 
delay  was  occasioned  by  certain  facts,  it  is  for  the  jury  to  as- 
certain the  facts,  and  the  cau^  and  effect  of  the  delay,  and, 
under  proper  instructions  from  the  courts  as  to  the  force  and 
effect  of  the  facts  found,  determine  whether  or  not,  under  all 
the  circumstances,  reasonable  notice  of  the  loss  was  given. 
Wood  Fire  Ins.,  section  412. 

This  rule  properly  applied  does  not,  in  any  event,  leave  it 
to  the  jury  to  determine  what  facts  in  law  constitute  a  rea- 
sonable notice.  This  is  the  function  of  the  court,  to  be  dis- 
charged by  properly  instructing  the  jury  as  to  the  legal  value 
of  the  facts,  as  they  may  be  found  from  the  evidence.  In 
view  of  the  last  clause  of  the  instruction  complained  of,  it 
was  eminently  proper  that  the  court,  either  of  its  own  mo- 
tion, or  at  the  request  of  the  appellant,  should  have  in- 
structed the  jury  further,  as  to  the  facts  and  circumstances 
necessary  to  constitute  a  legal  excuse  for  the  delay,  and  un- 
der what  circumstances,  within  the  proof,  the  notice  might 
have  been  deemed  sufficient.     The  instruction  in  and  of 
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itself  was  not^  however,  erroneous.  The  appellant^  so  far 
as  we  are  advised,  made  no  request  for  further  instructions. 
The  case  is,  therefore,  within  the  rule  which  denies  a  reversal 
in  case  an  instruction  is  subsiantially  accurate,  but  which 
might,  with  great  propriety,  have  been  supplemented  with 
farther  instructions,  in  order  to  render  it  more  intelligible 
andjcomplete.  Wilson  v.  Trctfalgar,  etc.,  O.  R.  Go,,  93  Ind. 
287;  Board,  etc.,  v.  Legg,  110  Ind.  479. 

Without  detailing  the  circumstances  which  appeared  in 
evidence,  it  is  sufficient  to  say,  since  it  does  not  appear  that 
the  company  made  any  objection  to  the  claim  on  account  of 
the  insufficiency  of  the  notice,  or  that  any  detriment  re- 
sulted to  it  on  account  of  the  delay,  the  notice  was,  under  all 
the  circumstances,  reasonably  in  time.  Wood  Fire  Ins.,  sec- 
tion 414.  Of  course,  if  the  policy  had  required  notice  to  be 
given  within  a  definite  time,  not  within  the  period  pro- 
hibited by  statute,  or  if  the  notice  had  been  unreasonably 
delayed  without  any  circumstances  of  excuse,  a  failure  to 
object  to  a  notice  given  after  the  right  of  action  on  the 
policy  had  expired  would  not  revive  the  right.  Trask  v.  StaJte, 
etc.,  Ins.  Co.,  29  Pa.  St.  198.  This  case  is  not  within  that 
rule.  The  policy  contained  a  provision  to  the  effect  that  if 
a  suit  or  action  should  be  commenced  thereon,  after  the  ex- 
piration of  one  year  from  the  date  of  the  loss,  the  lapse  of 
time  should  be  deemed  conclusive  against  the  validity  of  the 
claim.  This  suit  was  not  brought  until  after  the  expiration 
of  one  year,  and  it  is  now  contended  that  the  above  men- 
tioned stipulation  defeated  the  plaintiff's  right  to  recover  on 
the  policy. 

The  statute  already  referred  to  enacts  that  any  condition 
or  agreement  in  a  policy  of  foreign  insurance,  ''  not  to  sue 
for  a  period  of  less  than  three  years,"  shall  be  void,  and  it 
also  provides  that  any  condition  inserted  in  a  policy  to  avoid 
the  provisions  of  that  section  shall  be  void.  It  is  at  once 
obvious  that  the  condition  in  the  policy  and  the  provisions 
of  the  statute  can  not  stand  together.     It  is  said  the  pro- 
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vision  in  the  policy^  the  practical  effect  of  which  was  to  bar 
a  right  of  action  after  one  year,  was  such  a  contract  as  the 
parties  had  the  right  to  make,  and  that  such  right  was  not 
subject  to  legislative  control. 

While  the  general  proposition  may  be  conceded,  that  in- 
surance companies  have  the  right  to  contract  that  parties 
shall  assert  their  claims  against  them  within  a  reasonable 
time  {Riddlesbarger  v.  Hartford  Lis.  Co.,  7  Wall.  386),  yet 
the  constitutional  right  of  the  Legislature  to  prescribe  the 
terms  upon  which  foreign  corporations  may  transact  business 
within  the  State  is  also  abundantly  established.  FarmerBf 
£tc.y  Ins.  Co.  V.  Harrahy  47  Ind.  236;  Bank  of  AugvMa  v. 
Earle,  13  Pet.  519;  Paul  v.  Virginia,  8  Wall.  168;  Ducai 
V.  Chicago^  10  Wall.  410;  Cooper  Manf^g  Go.  v.  Ferguson^ 
113  U.  S.  727;  Oineinnaii  Mutaal,  etc.,  Go.  v.  ItosenthcU,  55 
111.  85;  Thome  v.  Travellers  Ins.  Co.,  80  Pa.  St.  15. 

The  statute  must  be  regarded  as  a  legislative  declaration, 
that  less  than  three  years  is  an  unreasonable  limit  within 
which  to  require  parties  holding  claims  under  a  policy  of 
foreign  insurance  to  assert  their  claims  or  be  forever  barred. 
This  statute  was  in  force  when  the  contract  of  insurance  was 
consummated,  and  it  must  be  conclusively  presumed  that 
the  contract  was  made  with  a  due  regard  for  the  law.  In 
so  far  as  the  statute  and  the  condition  in  the  policy  are  in 
conflict,  the  statute  must  prevail.  It  is  said  the  statute  is 
unconstitutional.  Counsel  have  not  called  our  attention  to 
any  provision  of  the  Constitution  which  is  supposed  to  be 
infringed,  and  we  know  of  none. 

The  judgment  is  affirmed,  with  costs. 

FUed  June  15, 1S87. 
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No.  1 3,832. 
HOLLINGSWORTH  V.  ThE  StATB. 

■Ofpicb  and  Officer.— Aeio  BaruL—Fbwer  of  CireuU  Judge  to  JBegutrc.— i>c- 
daring  Vacancy  — The  act  of  1852,  conferring  certain  powers  upon  the 
judge  of  the  court  of  common  pleas  relative  to  requiring  new  bonds 
irom  public  officers,  declaring  vacancies,  etc.,  since  such  court  has  been 
abolished,  is  applicable  to  the  circuit  court.  Section  5638,  et  sej.,  R.  8. 
1881. 

8amb.— Omnty  Treasurer.— Sureiies,—  ReleuM  from  Bond,— Failure  to  Qivc 
New  Bond,  — Vacancy,— Vf\\%Te  the  sureties  in  the  bond  of  a  county  treas- 
urer petition  the  judge  of  the  circuit  court  to  be  released  therefrom,  such 
judge  mav,  after  proper  notice  to  the  treasurer,  and  a  failure  on  his 
part  to  furniMh  an  additional  bond,  as  required  by  the  statute,  declare 
the  office  vacant. 

'VKIMINAL.  ljKW,—E'mbe2zlement.— County  Treasurer, —  IndietjnaU,— DeBcrip- 
tion  o//?Vtiidg.— Under  the  act  of  1883  (Acts  of  1883,  p.  106)  it  is  not 
necessary  to  the  sufficiency  of  an  indictment  charging  a  county  treas- 
urer with  embezzlement  that  it  should  contain  a  particular  description 
of  the  different  funds  embezzled,  u  c,  whether  county  funds,  school 
funds,  etc. 

^^^tL— Proceedings  Declaring  Vacancy,^ AdmiasihaUy  in  Evidence.— Defective 
oummoiis. — Upon  the  trial  of  a  county  treasurer,  chai^ged  with  embezzle- 
ment, proceedings  before  the  circuit  judge,  upon  petition  of  his  sureties, 
wherein  the  office  is  decl&red  vacant,  are  admissible  in  evidence,  not- 
withstanding the  summons  in  that  proceeding  did  not  state  where  the 
petition  would  be  heard.  If  such  a  statement  is  required  under  sections 
oo^  and  5545,  R.  S.  1881,  its  omission  is  a  mere  irregularity,  not  avail- 
able collaterally. 

OAMa  —Afit-mative  Showing  of  Error.— An  objection  to  the  admission  in  evi- 
dence of  the  order  of  the  judge  declaring  the  office  of  treasurer  vacant, 
on  the  gronnd  that  no  record  of  the  proceedings  appears  to  have  been 
made,  is  not  available  unless  it  affirmatively  appears  that  such  record 
Was  not  made. 

^^^^—Insif^ions.— BUI  <^  Ezceplions.— Supreme  Court.— The  mere  act  of 
the  clerk  in  copying  into  the  transcript  what  purport  to  be  instructions 
given  by  the  con rt,  but  which  are  not  made  part  of  the  record  by  a  bill 
of  exceptions  or  otherwise,  does  not  present  them  in  a  manner  authoris- 
ing consideration  by  the  Supreme  Court. 

A^^^— Excluding  Dueumeaiary  Evidence.— Showing  of  Error.— The  Supreme 
Court  can  not  determine  that  there  was  error  in  ruling  out  offered  doc- 
umentary evidence  if  the  instruments  excluded  are  not  in  the  record. 
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8ake. — Embegtlement  by  County  Trecuurer. — Demand  hfd  Neeeatary  to  EatabHak. 
— A  demand  upon  a  retiring  county  treasurer  bj  his  successor  for  the 
funds  remaining  in  his  hands  is  not  necessafy  in  order  to  establish  a  con- 
version and  embezzlement  of  such  funds. 

Same. — Evidence, —  Voluminous  Records. — Expert  Aeeountants. — In  a  prosecu- 
tion for  embezzlement,  or  other  crime,  where  the  books,  records,  papers 
and  entries  are  voluminous,  and  of  such  a  character  as  to  render  it  diffi- 
cult for  the  jury  to  arrive  at  a  correct  conclusion  as  to  amounts,  ex- 
pert accountants  may  be  allowed  to  examine  such  books,  etc,  and 
testify  to  the  result 

From  the  Knox  Circuit  Court. 

J.  S.  PritcheUy  W.  H.  De  Wolf,  S.  N.  Chambers  and  E.  H. 
De  Wolfy  for  appellant. 

X.  T,  Miehener,  Attorney  General,  J.  C.  Adams,  Prosecut- 
ing Attorney,  J.  H.  Grilldt  and  W.  F,  Tovmsend,  for  the  State. 

ZoLLARS,  C.  J. — It  is  charged  in  the  indictment  that  ap- 
pellant  was  elected  treasurer  of  Knox  county  in  1884,  for 
the  term  of  two  years,  ending  on  the  13th  day  of  November^ 
1886;  that  he  gave  bond,  qualified  and  served  as  such  treas- 
urer  until  the   8th    day  of  May,  1886 ;  that,  on  the   27th 
day  of  April,  1886,  the  sureties  on  his  official  bond  peti- 
tioned the  judge  of  the  Knox  Circuit  Court,  in  writing,  to 
be  released  therefrom ;  that  the  judge,  on  that  day,  caased  a 
summons  to  be  served  on  appellant  commanding  him  to  ap- 
pear ten  days  thereafter,  and   give  additional  bond   with 
sureties ;  that  the  summons  having  been  served  and  returned, 
and  appellant  having  fitiled  to  execute  a  new  bond   with 
sureties  at  the  time  set  for  the  hearing,  the  judge  declared 
the  office  of  treasurer  vacant,  and  notified  the  Governor; 
that,  on  the  19th  day  of  May,  1886,  Charles  S.  Mathesie 
entered  upon  the  discharge  of  the  duties  of  treasurer  for  the 
unexpired  term,  having  been  appointed  as  such  treasurer  by 
the  board  of  commissioners  of  Knox  county ;   that  at  the 
time  the  office  was  declared  vacant  by  the  judge,  appellant 
had  in  his  hands  $75,000  of  the  money  which  he  had  re- 
ceived by  virtue  of  the  office  of  treasurer  during  the  term 
he  served  as  such ;   that,  on  the  20th  day  of  May,   1886, 
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Mathesie,  treasurer  as  aforesaid,  demanded  of  appellant  the 
$75,000,  and  demanded  of  him  to  pay  over  or  account  for  all 
the  moneys  which  had  come  into  his  hands  by  virtue  of  the 
office;  that  appellant  fraudulently  failed  and  refused,  and 
has  ever  since  failed,  to  pay  over  or  account  for  the  $76,000, 
or  any  part  of  it,  etc. 

Appellant  questioned  the  sufficiency  of  the  indictment  for 
the  first  time  by  a  motion  in  arrest  of  judgment. 

It  is  contended,  in  the  first  place,  that  the  indictment  is 
bad  because  it  shows  upon  its  face  that  appellant's  term  of 
office  had  neither  expired  nor  been  terminated  at  the  time 
Matbesie  was  appointed,  nor  at  the  time  the  indictment 
was  found  and  returned.     This  contention  rests  upon  the 
further  contention  that  the  judge  of  the  circuit  court  had 
no  authority  to  hear  the  application  of  the  sureties,  nor 
to  declare  the  office  vacant.     The   act   authorizing  such 
a  procedure  was  passed  in  1852.     1  R.  S.  1876,  p.  190. 
The  first  Bection  provided,  that  when  the  sureties  in  an 
official  bond  of  any  officer  might  remove  from  the  State, 
or  become  insufficient,  the  clerk  of  the  court  of  common 
pleas,  on  his  own  motion,  or  upon  the  affidavit  of  a  person 
competent  to  vote  for  such  officer,  should  issue  a  writ  to  the 
aherifi^,  commanding  the  officer  to  appear  before  the  judge  of 
the  court  of  common  pleas,  ten  days  after  the  service  of  such 
process,  at  the  court-house  of  the  connty,  to  answer  such  com- 
plaint, etc. 

The  second  section  provided  that  such  clerk,  on  return 
of  the  process  served,  should  notify  such  judge  of  the  time 
and  place  of  hearing. 

Section  three  provided  that,  at  the  time  set  therefor,  such 
judge  should  hear  and  determine  such  complaint,  and,  if 
deemed  proper,  might  require  a  new  bond  with  sufficient 
additional  sureties  to  be  executed  and  filed  within  ten  days. 
Section  four  provided  that,  if  the  bond  should  not  be  filed 
ithin  the  required  time,  such  judge  might  declare  the  offio^ 
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Section  five  provided  that  either  party  might  appeal  from 
the  decision  of  such  judge  to  the  circuit  court  of  the  coanty. 

Section  six  provided  that,  upon  the  hearing,  the  circuit 
court  might  i*equire  a  new  bond  to  be  filed,  with  sureties  to 
the  acceptance  of  such  judge  of  the  court  of  common  pleas. 

Section  seven  provided  that,  if  the  order  of  the  court 
was  not  complied  with,  such  judge  should  declare  the  office 
vacant. 

Section  eight  provided,  that  whenever  any  sureties  in  an 
official  bond  should  petition  ^^such  judge''  in  writing  to  be 
released  therefrom,  he  should  cause  a  summons  to  be  per- 
sonally served  on  the  officer  complained  of,  by  the  sheriff, 
commanding  him  to  appear  before  such  judge  ten  days  after 
the  service  thereof,  and  give  additional  bond  and  sureties. 

Section  nine  provided  that  the  clerk,  upon  the  return  of 
the  summons,  should  notify  the  judge  of  the  court  of  com- 
mon pleas  as  in  section  two. 

Section  ten  provided  that,  if  the  officer  failed  to  give  such 
additional  bond  or  sureties  on  the  day  set  for  hearing  such 
complaint,  such  judge  should  declare  his  office  vacant. 

The  sections  following,  each  prescribed  duties  to  be  per- 
formed by  the  judge  of  the  court  of  conimon  pleas. 

It  will  be  noticed  that  the  proceeding  provided  for  was  to 
be  conducted  before,  and  by,  the  judge  of  the  common  pleas 
court,  except  where  an  appeal  was  taken  to  the  circuit  court. 
So  far  as  we  have  been  able  to  discover,  the  act  has  not  been 
amended,  nor  the  language  changed  by  any  direct  act  of  the 
Legislature.  The  revisers  inserted  the  act  in  the  revision  of 
1881.  R.  8.  1881,  section  5538,  d  seq.  They  seem  to  have 
substituted  judge  of  the  circuit  court,  and  clerk  of  the  cir- 
cuit court,  in  place  of  judge  of  the  court  of  common  pleas, 
and  clerk  of  the  court  of  common  pleas,  in  the  original  act. 
Their  substitution,  of  itself,  of  course,  did  not,  and  could 
not,  operate  as  an  amendment  or  change  of  the  act.  To  be 
made  available  now,  however,  the  act  m^ust  be  read  as  the 
revisers  have  made  it  read.     May  it,  under  any  act  of  the 
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Legislature,  be  so  read,  and  made  applicable  to  the  circuit 
court?  We  think  it  may.  In  1873  the  courts  of  common 
pleas  were  abolished,  and  the  circuit  courts  remodeled.  The 
act  provided,  amongst  other  things,  that  '^  Such  circuit  courts, 
in  addition  to  the  jurisdiction  heretofore  exercised  by  them, 
shall  also  have  the  same  jurisdiction  that  has  heretofore  been 
exercised  by  the  courts  of  common  pleas ;  and  all  laws  and 
parts  of  laws  concerning  said  courts  of  common  pleas  shall  be 
hereafter  construed  to  mean  and  apply  to  said  circuit  courts,  so 
far  as  the  same  may  be  applicable.^^  All  writs,  subpoenas, 
publications  and  process  of  whatever  kind  in  the  courts  of 
common  pleas  were  made  returnable  to  the  circuit  courts,  the 
same  as  if  they  had  issued  out  of  those  courts.  R.  S.  1881, 
sections  1335,  1336.  That  act,  we  think,  made  the  above 
act  of  1852  "to  mean  and  apply''  to  the  circuit  courts. 
While,  in  the  act  of  1852,  duties  and  powers  were  prescribed 
to  be  performed  and  exercised  by  the  judge  of  the  court  of 
common  pleas,  the  act  was  yet  an  act  concerning  courts  of 
common  pleas.  The  powers  and  duties  were  devolved  upon 
the  judge,  not  as  an  individual,  but  as  the  judge  of  the 
court.  If,  at  the  time  the  common  pleas  court  ceased  to 
exist,  a  writ  issued  upon  the  complaint  of  sureties  had  been 
in  the  hands  of  the  sheriff,  we  think  that,  without  doubt, 
it  should  have  been  returned  to  the  circuit  court.  It  has 
not  been  directly  adjudicated  that  the  above  act  of  1852  is 
applicable  to  the  circuit  courts,  but  we  have  a  case  which 
was  decided  upon  the  assumption  that  it  is  so  applicable. 
Harvey  v.  StatCy  ex  reL,  94  Ind.  159. 

It  is  apparent,  also,  aside  from  the  act  of  1873,  supra,  that 
the  Legislature  intended  that  the  above  act  of  1 852  should 
be  applicable  to  the  circuit  courts,  and  did  not  consider  it 
necessary  to  amend  the  act  by  inserting  }udge  and  clerk  of 
the  circuit  court,  instead  of  judge  and  clerk  of  the  court  of 
common  pleas.  The  act  abolishing  the  common  pleas  court 
was  approved  March  6th,  1873.  The  Legislature  that  passed 
that  act  also  passed  an  act,  approved  on  March  8th,  1873, 


294  SUPREME  COURT  OF  INDIANA, 

HoUiDgsworth  v.  The  Suie. 

amending  the  fifteenth  section  of  the  above  act  of  1852.  That 
amendment  was  enacted  upon  the  assumption  that  the  pro- 
ceeding provided  for  in  the  act  might  still  be  had,  notwith- 
standing the  abolition  of  the  common  pleas  court;  for,  as 
amended,  the  section  provides  that  the  county  board  may 
direct  the  clerk  of  the  circuit  court  to  institute  the  proceed- 
ing under  the  act  for  new  official  bonds  and  additional  sure- 
ties. 

It  is  further  insisted  that  the  funds  charged  to  have  been 
embezzled  should  have  been  particularly  specified,  whether 
county  funds,  school  funds,  etc.,  and  that  the  indictment  is 
bad  for  want  of  such  particular  description. 

The  act  of  1883  (Acts  1883,  p.  106)  provides  that  it  shall  be 
the  duty  of  the  treasurer  of  each  of  the  several  counties  receiv- 
ing money  in  his  official  capacity,  at  the  expiration  of  his  term 
of  office,  to  pay  over  to  his  successor  in  office  all  moneys  of 
every  description,  to  whomsoever  due,  remaining  in  his  hands 
at  the  expiration  of  such  term,  and  that  any  treasurer  so 
failing  to  pay  over  such  moneys  shall  be  deemed  guilty  of 
embezzlement.  The  contention  of  counsel  is  fully  met  and 
overthrown  by  the  cases  of  People  v.  MoKinney,  10  Mich.  63, 
State  V.  Smith,  13  Kan.  274,  and  i^ate  v.  Ghaham,  13  Kan. 
299. 

It  may  be  observed,  in  passing,  also,  that  the  assault  upon 
the  indictment  is  subsequent  to  the  verdict.  Trout  v.  Staie, 
107  Ind.  578. 

In  support  of  the  motion  for  a  new  trial  below,  it  is  in- 
sisted that  the  court  erred  in  admitting  in  evidence  the  pro- 
ceedings resulting  in  the  vacation  of  the  office  of  treasurer  by 
the  circuit  judge.  One  point  urged  is,  that  the  summons  in 
that  proceeding  did  not  fix  anyplace  where  the  complaint  or 
application  of  the  sureties  would  be  heard. 

Section  1  of  the  act  (section  5538,  R.  S.  1881),  under  which 
new  bonds  may  be  required  when  the  sureties  have  moved 
from  the  State  or  become  insufficient,  provides  that  a  writ 
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shall  be  issued,  commanding  the  officer  to  appear  before  the 
judge  of  the  court  at  the  court-house,  etc. 

Section  8  (section  5545,  R.  S.  1881),  under  which  sureties 
in  official  bonds  may  institute  the  proceeding  to  be  released 
therefrom,  provides  that  a  summons  shall  be  served  upon  the 
officer,  commanding  him  to  appear  before  the  judge  ten  days 
after  the  service  ;  but  it  does  not  require  that  the  summons 
shall  contain  a  statement  that  he  shall  appear  at  the  court- 
house. But,  conceding  that  the  summons  ought  to  contain 
such  a  statement,  its  omission  would  be,  at  most,  but  an  ir- 
regularity, which  would  not  affect  the  validity  of  the  pro- 
ceeding, coming  in  question  collaterally,  as  it  does  here.  Ross 
v.  Glass,  70  Ind.  391 ;  Dunkle  v.  Elston,71  Ind.  585;  Mor- 
gan v.  WoodSy  33  Ind.  23 ;  McMvilen  v.  StaJte^  ex  rel,j  105 
Ind.  334. 

The  service  of  the  summons  for  the  purposes  of  this  case, 
we  think,  was  sufficient.  The  return  of  the  sheriff  was: 
^' Came  to  hand  April  27th,  1886;  and,  as  commanded,  I 
served  this  summons  to,  and  in  the  hearing  of.  Spear  S.  Hol- 
lingsworth,  within  named  treasurer  of  Knox  county,  the  27th 
day  of  April,  1886.^'  For  the  word  "served"  the  word 
"  read  "  was  evidently  meant. 

It  is  contended  that  the  order  of  the  judge  declaring  the 
office  of  treasurer  vacant  should  not  have  been  admitted  in 
evidence,  because  no  record  appears  to  have  been  made  of 
the  proceedings.  In  answer  to  that  it  is  sufficient  to  say,  that 
it  does  not  appear  that  a  record  of  the  proceedings  was  not 
made.  The  State  offered  and  read  in  evidence  the  petition 
of  the  sureties,  the  summons,  the  return  thereon,  and  the 
final  order  of  the  court  declaring  the  office  vacant.  No  ob- 
jections were  made  on  the  ground  that  the  several  papers  and 
the  final  order  were  not  the  papers  and  final  order  in  the  pro- 
ceeding. 

For  aught  that  is  made  to  appear,  the  whole  proceeding 
may  have  been  made  a  matter  of  record  in  the  order-book 
of  the  court;  and  for  aught  that  is  made  to  appear,  the  final 
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of  a  loss  to  be  given  within  less  than  five  days.  The  law 
makes  such  a  condition  in  a  policy  conclusively  unreasonable. 
Construed  in  connection  with  the  law^  the  condition  requir- 
ing immediate  notice  must  be  held  to  mean  that  the  assured 
shall  use  reasonable  diligence  in  giving  notice  of  the  loss* 
What  constitutes  reasonable  diligence  or  reasonable  notice 
must  depend  upon  all  the  circumstances  of  each  particular 
case.  Railway,  etc,.  Assurance  Co.  v.  Burwdl,  44  Ind.  460; 
Wood  Fire  Ins.,  section  414. 

The  purpose  of  the  notice  is  to  enable  the  company  to  take 
proper  precautions  for  its  own  protection.  The  notice  must 
be  reasonable  under  all  the  circumstances.  Where  the  &cts 
are  not  in  dispute,  or  when  they  have  been  ascertained  by  the 
proper  tribunal  for  that  purpose,  it  becomes  a  question  of 
law  for  the  court  to  determine  whether,  under  the  facts  and 
circumstances  of  a  given  case,  the  notice  was  reasonable. 
Where  the  facts  tending  to  show  an  excuse  for  the  delay  are 
in  dispute,  or  where  it  is  a  disputed  question  whether  the 
delay  was  occasioned  by  certain  facts,  it  is  for  the  jury  to  as- 
certain the  facts,  and  the  cau^  and  effect  of  the  delay,  and, 
under  proper  instructions  from  the  court,  as  to  the  force  and 
effect  of  the  facts  found,  determine  whether  or  not,  under  all 
the  circumstances,  reasonable  notice  of  the  loss  was  given. 
Wood  Fire  Ins.,  section  412. 

This  rule  properly  applied  does  not,  in  any  event,  leave  it 
to  the  jury  to  determine  what  facts  in  law  constitute  a  rea- 
sonable notice.  This  is  the  function  of  the  court,  to  be  dis- 
charged by  properly  instructing  the  jury  as  to  the  legal  value 
of  the  facts,  as  they  may  be  found  from  the  evidence.  In 
view  of  the  last  clause  of  the  instruction  complained  of,  it 
was  eminently  proper  that  the  court,  either  of  its  own  mo- 
tion, or  at  the  request  of  the  appellant,  should  have  in- 
structed the  jury  further,  as  to  the  facts  and  circumstances 
necessary  to  constitute  a  legal  excuse  for  the  delay,  and  un- 
der what  circumstances,  within  the  proof,  the  notioe  might 
have  been  deemed  sufficient.     The  instruction  in  and  of 
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itself  was  not,  however,  erroneous.  The  appellant^  so  far 
as  we  are  advised,  made  no  request  for  further  instructions. 
The  case  is,  therefore,  within  the  rule  which  denies  a  reversal 
in  case  an  instruction  is  substantially  accurate,  but  which 
might,  with  great  propriety,  have  been  supplemented  with 
further  instructions,  in  order  to  render  it  more  intelligible 
andx^omplete.  Wilson  v.  Trafalgar,  etc.,  O.  R.  Oo.,  93  Ind. 
287;  Boardy  etc.,  v.  Legg,  110  Ind.  479. 

Without  detailing  the  circumstances  which  appeared  in 
evidence,  it  is  sufficient  to  say,  since  it  does  not  appear  that 
the  company  made  any  objection  to  the  claim  on  account  of 
the  insufficiency  of  the  notice,  or  that  any  detriment  re- 
sulted to  it  on  account  of  the  delay,  the  notice  was,  under  all 
the  circumstances,  reasonably  in  time.^  Wood  Fire  Ins.,  sec- 
tion 414.  Of  course,  if  the  policy  had  required  notice  to  be 
given  within  a  definite  time,  not  within  the  period  pro- 
hibited by  statute,  or  if  the  notice  had  been  unreasonably 
delayed  without  any  circumstances  of  excuse,  a  failure  to 
object  to  a  notice  given  after  the  right  of  action  on  the 
policy  had  expired  would  not  revive  the  right.  Traak  v.  State, 
etc.,  Ins.  Co.,  29  Pa.  St.  198.  This  case  is  not  within  that 
rule.  The  policy  contained  a  provision  to  the  effect  that  if 
a  suit  or  action  should  be  commenced  thereon,  after  the  ex- 
piration of  one  year  from  the  date  of  the  loss,  the  lapse  of 
time  should  be  deemed  conclusive  against  the  validity  of  the 
claim.  This  suit  was  not  brought  until  after  the  expiration 
of  one  year,  and  it  is  now  contended  that  the  above  men- 
tioned stipulation  defeated  the  plaintiff's  right  to  recover  on 
the  policy. 

The  statute  already  referred  to  enacts  that  any  condition 
or  agreement  in  a  policy  of  foreign  insurance, ''  not  to  sue 
for  a  period  of  less  than  three  years,''  shall  be  void,  and  it 
also  provides  that  any  condition  inserted  in  a  policy  to  avoid 
the  provisions  of  that  section  shall  be  void.  It  is  at  once 
obvious  that  the  condition  in  the  policy  and  the  provisions 
of  the  statute  can  not  stand  together.     It  is  said  the  pro- 
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proper  sources  from  which  to  derive  the  data  upon  which  to 
compute  the  amounts  received  and  paid  out  by  appellant. 

Some  other  questions  are  suggested  in  the  brief  of  appel- 
lant's counsel,  but  they  are  not  supported  by  any  argument, 
or  attempt  at  argument,  nor  by  the  citation  of  any  authori- 
ties. Such  suggestions  or  statements  do  not  fill  the  require- 
ments of  the  rules  of  this  court  upon  the  subject  of  briefs. 
It  has  been  many  times  held  by  this  court  that  without  a  brief 
substantially  as  required  by  the  rules,  alleged  errors  will  not 
be  passed  upon.  Liggett  v.  FireatonCf  102  Ind.  514 ;  PraU 
V.  Allen,  95  Ind.  404 ;  Northwestern  MiU.  Life  Ins.  Oo.  v. 
HazdeU,  105  Ind.  217;  Landwerleny.  Wheeler,  106  Ind. 
523. 

Some  irregularities,  perhaps,  intervened  in  the  trial  below, 
but  upon  an  examination  of  the  whole  case,  it  is  apparent 
that  they  did  not  affect  the  substantial  rights  of  appellant. 

The  statute' makes  it  the  duty  of  this  court,  in  the  consid- 
eration of  questions  which  are  presented  upon  an  appeal  in 
a  criminal  cause,  to  disregard  technical  errors  or  defects,  or 
exceptions  to  any  decision  or  action  of  the  court  below^  which 
did  not,  in  the  opinion  of  this  court,  prejudice  the  substan- 
tial rights  of  the  defendant.  Section  1891,  B.  S.  1881; 
Dukes  V.  State,  11  Ind.  557  ;  Myers  v.  State,  101  Ind.  379; 
StoiU  V.  State,  96  Ind.  407 ;  (T  Connor  v.  State,  97  Ind.  104; 
Hiomaa  v.  State,  103  Ind.  419  (437). 

That  appellant  was  short  in  his  accounts  there  can  be  no 
question,  upon  the  evidence  in  the  record.  Some  of  the  wit- 
nesses testified  to  his  admissions  of  that  fitct.  Upon  the  trial 
he  made  no  effort  to  contradict  that  testimony,  nor  did  he 
attempt  in  any  way  to  meet  the  case  made  by  the  State,  by 
showing  that  he  had  received  less  than  the  amounts  shown 
by  the  State's  evidence,  or  that  he  had  paid  out  more  than 
the  amounts  shown  by  that  evidence.  That,  upon  the  evi- 
dence in  the  record,  appellant  was  guilty  of  embezzlement 
under  the  statute  there  can  be  no  doubt. 
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The  record,  we  think,  presents  no  error  for  which  this 
oourt  should  reverse  the  judgment. 
Judgment  affirmed. 
FUed  Jane  18, 1887. 


No.  12,809. 

Strieb  v.  Cox,  Treasureb,  et  al. 

Tree  Gbayel  Road. — AsutsmenL — GoUcUeral  AtUiek, — Asseasments  for  the 
coDstmction  of  a  free  gravel  road  can  not  be  impeached  collaterally, 
unless  the  proceedings  of  the  board  of  commissioners  under  which  they 
are  made  are  void. 

CoDiVTY  lNDEBTEDNESS.~i^V0«  Oravd  Rood  B(md8,^0on8tiiuli(mal  Inkibi- 
tion. — Bonds  issued  bj  a  board  of  commissioners,  under  the  provisions 
of  section  5097,  R.  S.  1881,  for  the  purpose  of  raising  money  for  the 
construction  of  a  free  gravel  road,  do  not  constitute  or  evidence  an 
iudebtedness  incurred  by  the  county  within  the  inhibition  of  article  13 
of  the  State  Constitution. 

From  the  Grant  Circuit  Court. 

/.  A.  Kersey  and  L.  D,  Baldwin,  for  appellant. 
A,  Steele  and  R.  T.  St.  John,  for  appellees. 

HowK,  J. — Errors  are  assigned  here  by  appellant,  the 
plaintiff  below,  upon  the  record  of  this  cause,  which  call  in 
-question  (1)  the  overruling  of  his  demurrer  to  the  third  par- 
agraph of  appellees'  answer,  (2)  the  sustaining  of  appellees' 
demurrer  to  the  first  and  second  paragraphs  of  appellant's 
reply,  and  (3)  the  sustaining  of  appellees'  demurrer  to  the 
third  paragraph  of  appellant's  reply. 

From  these  assignments  of  error,  it  is  manifest  that  this 
isase  is  presented  here  solely  upon  the  pleadings  of  the  par- 
ties respectively.  The  suit  was  by  appellant,  Strieb,  as 
plaintiff,  against  the  appellees,  the  treasurer,  auditor  and 
1>oard  of  commissioners  of  Grant  county,  as  defendants.    In 


m 

999 

111 

600 

113 

366 

115 

380 

116 

881 

lao 

583 

111 

999 

ISl 

999 

195 

463 

197 

505 

111 

2to 

198 

76 

ia_ 

238 

111 

299 

130 

517 

nr 

290 

131 

424 

133 

29 

133 

2171 

111 

290 

136 

388 

in 

999 

137 

3HH 

ni 

299 

\m 

254 

in 

299 

140 

471 

146 

508 

!ni 

•<299 

'l48 

473 

149 

182 

111 

299 

la3 

250 

Id3 

ars 

111 

299 

156 

488 

166 

405 

111 

299 

171 

722 

300  SUPREME  COURT  OF  INDIANA, 

Strieb  v.  Cox.  Treasurer,  et  oL 

his  complaint  herein^  which  was  filed  below  on  the  23d  dav 
of  January,  1884,  appellant  alleged  that  he  was  a  citizen  and 
taxpayer  of  Grant  county,  and  had  paid  all  taxes  legally  as- 
sessed against  and  due  from  him  in  such  county ;  and  that  he 
was  the  owner,  in  fee  simple,  of  certain  parcels  of  real  estate, 
particularly  described,  all  in  Grant  county. 

Appellant  further  alleged  that,  on  the  14th  day  of  August, 
1883,  the  value  of  all  the  taxable  property  within  Grant 
county,  as  ascertained  by  the  last  assessment  for  State  and 
county  taxes,  prior  to  the  day  and  year  last  named,  was 
$8,972,840,  and  that  two  per  centum  of  that  amount  was 
$179,456.80;  that,  on  such  14th  day  of  August,  1883,  and 
for  three  months  previously,  such  county  of  Grant  was  in- 
debted in  the  sum  of  $280,301.33,  of  which  indebtedness  of 
such  county  the  sum  of  $215,000  was  then  and  since  evi- 
denced by  the  bonds  of  such  county  of  Grant,  then  and  since 
outstanding  as  evidences  of  such  indebtedness ;  that,  on  such 
14th  day  of  August,  1883,  such  county  of  Grant  being  so 
indebted  as  aforesaid,  the  board  of  commissioners  of  such 
county  then  and  there  contracted  and  issued  the  bonds  of 
such  county,  for  further  indebtedness,  in  the  sum  of  $43,000 ; 
that  there  was  not  then,  nor  had  there  been  since,  any  money 
in  the  treasury  of  Grant  county,  out  of  which  such  addi- 
tional indebtedness  of  $43,000,  or  any  part  thereof,  could  be 
paid  or  that  could  be  applied  to  the  payment  thereof. 

And  appellant  further  alleged  that,  for  the  payment  of  the 
bonds  of  such  county  of  Grant,  issued  for  and  evidencing 
such  additional  indebtedness  of  $43,000,  the  board  of  com- 
missioners of  such  county  had  levied  and  assessed  a  special 
tax  of  $1,104.50  upon  appellant^s  real  estate  described  in  his 
complaint,  and  had  attempted  to  order,  adjudge  and  decree 
the  same  a  first  lien  upon  all  such  real  estate,  and  had  caused 
such  county  auditor  to  place  the  same  on  a  special  tax  du- 
plicate, called  a  gravel  road  tax  duplicate,  and  to  deliver  the 
same  to  such  county  treasurer ;  and  that  such  treasurer  then 
had  such  duplicate  in  his  hands,  and  was  threatening  and 
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about  to  proceed  to  collect  such  pretended  assessment  and 
tax  by  distress  and  sale  of  such  real  estate^  to  the  great  and 
irreparable  injury  of  appellant.     Wherefore,  etc. 

In  the  third  paiagraph  of  their  joint  answer,  appellees 
alleged  that,  on  April  6th,  1881,  certain  citizens  and  land- 
owners of  Grant  county  petitioned  the  board  of  commis- 
:8ioners  of  such  county  for  the  location  and  construction  of  a 
free  gravel  road,  known  as  the  Marion  and  Huntington  free 
gravel  road,  and  being  the  same  road  named  in  the  complaint 
herein ;  that  such  petition  was  duly  considered  and  its  prayer 
granted  by  such  board  of  commissioners;  that  said  peti- 
tioners also  filed  their  bond  as  required  by  the  statute ;  that 
thereupon  such  board  of  commissioners  appointed  three  dis- 
interested freeholders  to  view,  locate  and  lay  out  said  road, 
who  were  duly  notified  thereof  by  such  county  auditor ;  that 
.-after  having  given  due  notice  of  the  time  and  place  of  meet- 
ing, and  of  the  kind  of  improvement  asked  for,  such  viewers 
met  at  such  time  and  place,  and,  having  first  taken  an  oath 
for  the  faithful  and  impartial  discharge  of  their  duties  as 
such,  they  duly  proceeded  to  view,  examine,  lay  out  and 
locate  the  said  road  according  to  law ;  that  such  viewers  and 
their  engineer  made  their  report  to  such  county  board,  at  its 
next  regular  session,  and  therein  stated  that  said  road  would, 
when  completed,  be  of  public  utility,  and  reported  their  esti- 
mate of  the  expense  of  such  improvement;  and  that,  upon 
the  return  of  said  report,  such  board  of  commissioners  found 
and  entered  of  record  that  said  road  would  be  of  public 
utility  and  benefit,  and  then  and  there  ordered  that  said 
improvement  be  made  according  to  law. 

And  appellees  further  averred,  that  a  majority  of  the  resi- 
dent land-owners  of  such  county,  whose  lands  would  be 
.affected,  and  being  a  majority  of  the  owners  of  the  whole 
number  of  acres  of  lands  reported  as  benefited,  subscribed 
.said  petition:;  that  after  such  order  was  finally  made,  such 

county  board  ordered  and  appointed as  engineer 

of  said  work,  w.ha,  with  the  approval  of  such  board,  let  such 
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work  to  contract  according  to  the  Statute  in  sach  case  pro- 
vided, after  having  given  public  notice  of  such  letting  for 
two  weeks  in  a  newspaper  printed  and  published  in  Grant 
county;  that  such  county  board  appointed  three  disinter- 
ested freeholders  of  said  county  who,  upon  actual  view,  ap> 
portioned  the  estimated  expense  of  said  improvement  upon 
the  lands  so  found  to  be  benefited  thereby,  and  made  their 
report  thereof  to  such  county  auditor;  that  when  such  re- 
port was  so  made  and  filed,  such  county  auditor  gave  notice 
of  it  and  of  the  meeting  of  such  county  board  to  consider 
the  same,  by  publication  in  a  newspaper  of  general  circula- 
tion in  said  county,  for  three  weeks  successively ;  that  ap- 
pellant well  knew  that  such  proceedings  had  been  had,  and 
that  puch  assessments  on  his  lands  had  been  made ;  that,  on 
the  day  named  in  said  notice,  appellant  appeared  before  such 
county  board  and  remonstrated,  in  writing,  against  said  as- 
sessments on  his  said  lands;  that  such  county  board  then 
referred  the  assessments  against  appellant's  lands  and  all 
other  lands  afiected  by  said  improvement  to  new  viewers,  to 
wit,  etc.,  three  disinterested  freeholders  of  such  county,  to 
review  and  report  thereon ;  and  that  aftierwards,  at  the  March 
term,  1883,  of  said  board  of  commissioners,  such  reviewers 
made  and  filed  their  report  of  the  estimate  and  apportion- 
ment of  expense  on  all  such  lands,  including  those  of  appel- 
lant; that  thereupon  appellant  again  appeared  before  said 
county  board  and,  in  writing,  remonstrated  against  his  said  as- 
sessments, which  remonstrance  was  overruled  by  such  board; 
and  that,  with  appellant's  full  knowledge,  such  county  board 
duly  confirmed  said  assessment  and  apportionment.  All  of 
which  proceedings  were  had  more  than  thirty  days  before  the 
commencement  of  this  suit,  and  remained  of  record  in  fall 
force  and  unappealed  from. 

And  the  appellees  averred  that,  upon  the  fiuth  of  such  as- 
sessment, the  said  road  was  let  to  contract,  and  was  fuUy  and 
finally  completed,  as  appellant  well  knew^  before  he  com- 
menced this  suit;  that  such  bonds  in  his  complaint  named. 
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as  appellant  knew  at  the  time,  were  ordered  by  such  county 
board  to  be  issued  before  he  filed  his  said  remonstrance;  that 
during  all  the  time  the  said  road  was  being  constructed  ap- 
pellant was  a  resident  of  Grant  county,  and  in  the  neighbor- 
hood of  such  road,  and  knew  of  its  construction,  and  made 
DO  objection  thereto  in  any  way  until  said  road  had  been 
completed,  and  all  the  benefits  to  his  lands  from  such  road 
had  been  received  and  realized ;  and  that  part  of  the  con- 
tract price,  for  the  construction  of  said  road,  remained  due 
and  unpaid.  Wherefore,  appellees  said  that  appellant  was 
estopped  to  assert  and  litigate  the  claims  and  facts  stated  in 
his  complaint  herein,  and  ought  not  to  be  permitted  to  prose- 
cute his  action  in  that  behalf;  and  they  prayed  judgment 
accordingly,  and  for  all  other  proper  relief. 

As  we  have  already  seen,  the  first  error  of  which  com- 
plaint is  here  made  by  appellant,  in  the  cause  under  consid- 
eration, is  the  overruling  of  his  demurrer  to  the  third  para- 
graph of  appellees'  joint  answer  herein,  the  substance  of 
which  we  have  given. 

From  the  facts  alleged  in  this  paragraph  of  answer,  it  is 
manifest  that  appellees  have  therein  stated  and  set  forth  the 
proceedings  and  orders  of  the  board  of  commissioners  of 
Grant  county,  upon  a  petition  duly  presented  to  such  board 
for  the  location  and  construction  of  the  *^  Marion  and  Hun- 
tington Free  Gravel  Road,''  as  constituting  a  full  and  com- 
plete defence  in  bar  of  appellant's  cause  of  action,  stated  in 
his  complaint  herein.     These  proceedings  and  orders  of  such 
county  board  were  shown  by  appellees,  in  the  third  para- 
graph of  their  joint  answer,  to  have  been  duly  instituted  and 
regularly  had  under,  and  in  strict  conformity  with,  the  pro- 
visions of  the  act  of  March  3d,  1877,  entitled  ''An  act  author- 
iring  boards  of  county  commissioners  to  construct  gravel, 
macadamized,  or  paved  roads,  upon  petition  of  a  majority  of 
resident  land-owners  along  and  adjacent  to  the  line  of  any 
road;  authorizing  them  to  issue  bonds  of  the  county,  to  raise 
money  required  for  that  purpose,  and  provide  for  the  pay- 
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ment  of  such  bonds  by  taxing  land  adjacent  to  the  road/' 
«tc.  Acts  of  1877,  Reg.  Sess.,  p.  82,  et  aeq.;  sections  5091 
to  5103,  R.  S.  1881. 

Under  the  provisions  of  the  above  entitled  act,  the  boards 
of  eommissioners  of  the  several  counties  in  this  State  are 
•clothed  with  original  jurisdiction,  and  required  to  exercise 
judicial  powers  and  duties,  in  relation  to  the  location,  estab- 
lishment and  construction  of  free  gravel,  macadamized  and 
paved  roads  within  their  respective  counties. 

Under  the  averments  of  the  third  paragraph  of  appellees' 
joint  answer,  the  board  of  commissioners  of  Grant  county 
had  full  and  complete  jurisdiction  of  the  free  gravel  road  de- 
scribed in  the  petition,  mentioned  in  such  paragraph  of  an- 
swer. The  presentation  of  this  petition  to  such  board  of 
commissioners,  as  stated  in  such  paragraph,  called  into  ex- 
ercise its  jurisdiction,  and  required  such  board  to  determine 
as  to  the  sufficiency  of  such  petition,  both  in  form  and  sub- 
stance, whether  or  not  it  was  signed  by  the  requisite  number 
of  land-holders,  whose  lands  would  be  assessed  for  the  cost 
of  the  proposed  improvement,  and.  every  other  fact,  prece- 
dent or  concurrent,  necessary  to  the  granting  of  the  prayer 
•of  such  petition.     Million  v.  Board,  etc.,  89  Ind.  5. 

It  was  shown,  also,  by  the  averments  of  such  third  para- 
graph of  answer,  that  proper  notices  were  given,  as  required 
by  the  statute,  and  appellant  had  personal  knowledge,  also, 
of  the  pendency  of  such  petition  and  of  all  the  proceedings 
and  orders  of  the  county  board  had  thereon  ;  that  he  ap- 
peared before  the  board  and  remonstrated  against  and  resisted 
such  proceedings  and  orders;  that  the  assessments  on  his 
lands,  whereof  he  complains  in  this  action,  were  confirmed 
by  the  county  board  over  his  written  remonstranoes,  and  that 
he  failed  to  appeal  from  such  proceedings,  orders  and  assess- 
ments within  the  time  allowed  by  law. 

Upon  this  showing  made  by  appellees,  in  the  third  para- 
graph of  their  joint  answer  herein,  we  are  of  opinion  that  the 
.assessments  on  appellant's  real  estate,  for  the  construction 
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of  the  free  gravel  road  named  in  such  paragraph,  are  valid^ 
binding  and  conclusive,  and  can  not  be  impeached  collat- 
erally. This  is  the  doctrine  of  all  our  decided  cases  upon 
the  subject  under  consideration.  Evansville,  etc.,  R,  R.  Co. 
V.  Oity  of  Evanav^ille,  15  Ind.  395;  Dequindre  v.  Williams^ 
51  Ind.  444;  Board,  etc.,  v.  Markle,46  Ind.  96;  Board,  etc., 
V.  HaJl,  70  Ind.  469 ;  Oppenheim  v.  Pittsburgh,  etc.,  R.  W. 
Co.,  85  Ind.  471  ;  Dowell  v.  Lahr,  97  Ind.  146 ;  Baltimore, 
»ete.,  R.  R.  Co.  v.  North,  103  Ind.  486 ;  Laverty  v.  State,  ex 
reL,  109  Ind.  217;   Walker  v.  Hill,  ante,  p.  223. 

Of  course,  if  the  proceedings  and  orders  of  the  board  of 
-commissioners  of  Grant  county,  in  relation  to  the  construc- 
tion of  the  Marion  and  Huntington  free  gravel  road,  and  the 
tisseasments  on  appellant's  real  estate  for  the  cost  of  such  im- 
provement, were  void  for  any  cause  or  reason,  it  would  not 
be  necessary  to  appeal  from  such  void  proceedings,  orders 
4ind  assessments,  but  the  same  might  be  attacked  and  im- 
|)eached  in  any  collateral  suit. 

It  will  be  seen  from  the  averments  of  appellant's  com- 
plaint, the  substance  of  which  we  have  heretofore  given,  that 
it  proceeds  upon  the  theory  that  such  proceedings,  orders  and 
^assessments  were  and  are  wholly  void,  because  the  board  of 
-commissioners,  for  the  purpose  of  raising  the  money  neces- 
'«ary  to  meet  the  expense  of  constructing  said  free  gravel  road, 
bad  issued  bonds  of  the  county  to  the  amount  of  $43,000. 
It  was  alleged  in  the  complaint  that,  at  the  time  of  the  issue 
"of  the  bonds  of  the  county  to  meet  the  expense  of  such  im- 
provement, the  aggregate  indebtedness  of  Grant  county  al- 
ready exceeded  two  per  centum  on  the  value  of  the  taxable 
property  within  such  county,  as  shown  by  the  last  assessment 
for  State  and  county  taxes,  previous  to  the  issue  of  such 
bonds.  It  is  assumed  that,  by  the  issue  of  such  bonds  for 
the  purpose  aforesaid.  Grant  county  incurred  an  additional 
indebtedness  to  the  amount  of  such  bonds,  in  direct  contra- 
vention of  the  provisions  of  article  13,  adopted  March  14th, 
Vol.  111.— 20 


306  SUPREME  COURT  OF  INDIANA, 


Strieb  r.  Cox,  Treasurer,  ei  oL 


1881,  of  our  State  Constitution,  and  that  such  bonds,  so  is- 
sued, were  void.  If  such  assumption  were  correct,  it  might 
well  be  doubted,  as  it  seems  to  us,  whether  the  fact  that  the 
bonds  so  issued  were  void  would  invalidate  or  avoid  the  pro- 
ceedings and  orders  of  the  county  boaixl  for  the  construc- 
tion of  the  free  gravel  road,  or  the  assessments  made  on 
adjacent  real  estate  for  the  cost  of  such  improvement.  We 
do  not  find  it  necessary  to  consider  or  decide  the  question 
suggested,  in  the  view  we  take  of  the  cause  of  action  stated 
in  appellant's  complaint  herein. 

The  bonds  issued  by  the  board  of  commissioners  of  Grant 
county,  for  the  purpose  of  raising  the  money  necessary  to 
meet  the  expense  of  constructing  the  Marion  ^nd  Hunting- 
ton free  gravel  road,  were  issued  under  the  provisions  of  sec- 
tion 7  of  the  above  entitled  act,  of  March  3d,  1877,  as  such 
section  was  amended  by  an  act  which  took  effect  and  was  in 
force  on  March  3d,  1881.  Section  6097,  R.  S.  1881.  In 
such  section  as  amended  it  is  provided  as  follows  :  "  For  the 
purpose  of  raising  the  money  necessary  to  meet  the  expense 
of  said  improvement,  the  commissioners  of  the  county  are 
hereby  authorized  to  issue  the  bonds  of  the  county,  matur- 
ing at  annual  interval^  after  two  years,  and  not  beyond  eight 
years,  bearing  interest  at  the  rate  not  to  exceed  six  per  cent, 
per  annum,  payable  semi-annually ;  which  bonds  shall  not 
be  sold  for  less  than  their  par  value.  Said  assessment  shall 
be  divided  in  such  manner  as  to  meet  the  payment  of  prin- 
cipal and  interest  of  said  bonds,  and  so  be  placed  upon  the 
duplicate  for  taxation  against  the  lands  assessed,  and  collected 
in  the  same  manner  as  other  taxes ;  and  when  collected,  the 
money  arising  therefrom  shall  be  applied  to  no  other  purpose 
than  the  payment  of  said  bonds  and  interest :  Promded,  That 
no  bonds  shall  be  delivered,  or  money  paid  to  any  contractor, 
except  on  estimate  of  work  done,  as  the  same  progresses  or 
is  completed,  and  said  road  or  improvement  shall  be  kept  in 
repair,  as  other  State  and  county  roads  are :  Provided,  further^ 
That  the  amount  of  such  bonds  outstanding  at  any  one  time 
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shall  not  exceed  the  sum  of  one  hundred  thousand  dollars 
principal/* 

We  are  of  opinion  that  the  bonds  issued  by  the  board  of 
commissioners  of  Grant  county,  under  the  provisions  of  the 
section  quoted  and  pursuant  to  the  authority  thereby  con- 
ferred, did  not  and  do  not  constitute  an  indebtedness  of  such 
county,  and  did  not  and  do  not  evidence  an  indebtedness  in- 
curred by  such  county,  within  the  inhibition  of  article  13  of 
our  State  Constitution.     Such  bonds  are  not  payable  by  the 
county,  or  out  of  the  general  funds  of  the  county  treasury. 
They  are  payable  out  of  the  particular  fund  to  be  raised  by 
the  collection  of  the  assessments  made  on  the  lands  adjacent 
to  such  free  gravel  road,  ^'  divided  in  such  manner  as  to  meet 
the  payment  of  principal  and  interest  of  said  bonds,''  and 
placed  as  divided  upon  the  tax  duplicates  against  the  lands 
assessed,  ^^  and  collected  in  the  same  manner  as  other  taxes,'* 
which  fund,  when  so  collected,  "  shall  be  applied  to  no  other 
purpose  than  the  payment  of  said  bonds  and  interest."    No 
other  provision  is  made  by  law  for  the  payment  of  either  the 
bonds  or  the  interest  thereon ;  and  the  bonds  and  interest 
are  made  payable  out  of  the  particular  fund  to  be  derived 
from  the  collection  of  the  assessments  made  on  the  lands  ad- 
jacent to  such  free  gravel  road,  and  from  no  other  source, 
and  such  fund  is  pledged  by  the  statute  for  the  payment  of 
said  bonds  and  interest.     It  is  manifest,  we  think,  from  all 
the  provisions  of  the  above  entitled  act  of  March  3d,  1877, 
and  the  amendments  thereof,  that  the  Legislature  intended 
that  the  entire  cost  and  expense  of  constructing  any  free  gravel, 
macadamized  or  paved  road,  and  all  bonds  of  the  county 
issued  for  the  purpose  of  raising  the  money  necessary  to 
meet  the  expense  of  such  improvement,  should  be  borne  and 
paid  out  of  the  particular  fund  to  be  raised  by  and  from  the 
collection  of  the  assessments  made  on  the  lands  adjacent  to 
such  road.     While  it  is  provided  that  the  preliminary  ex- 
penses of  such  an  improvement  may  be  paid  out  of  the 
county  treasury,  yet  it  is  further  provided  that  the  amount 
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80  paid  must  be  refunded  out  of  the  particular  fund  to  be 
raised  as  aforesaid  from  the  assessments  on  adjacent  lands. 
Section  5096,  R.  S.  1881 ;  Board,  etc.,  v.  Fullen,  post^  p.  410 ; 
BobiiMon  v.  Rippey,  aide,  p.  112. 

Appellant  has  also  assigned,  as  errors,  the  sustaining  of 
appellees'  demurrers  to  the  first,  second  and  third  paragraphs 
of  his  reply.  In  the  firat  and  third  paragraphs  of  his  reply, 
appellant  has  stated  matters  which  might,  perhaps,  have  been 
available  to  him  if  he  had  appealed  at  the  proper  time  from 
the  proceedings,  oixlers  and  assessments  set  forth  in  the  third 
paragraph  of  appellees'  joint  answer  herein,  but  which  can 
be  of  no  possible  service  to  him  in  this  collateral  suit.  In 
the  second  paragraph  of  his  reply,  appellant  set  up  substan- 
tially the  same  matters  stated  in  his  complaint  herein.  The 
demurrers  to  the  several  paragraphs  of  reply,  we  think,  were 
eorrectly  sustained. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  21, 1867. 


No.  12,573. 
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V.  Black  et  al. 


0UARANTY. —  Notice  of  Aeotpianee  by  Guarantee. —  When  ^cceMory.— Where 
there  is  a  mere  proposal  on  the  part  of  those  sought  to  be  charged  as 
guarantors  to  guaranty  the  faithful  performance  of  some  obligation 
vhich  another  may  enter  into,  provided  credit  shall  be  extended,  or  a 
dutj  undertaken,  the  contract  of  guaranty  is  incomplete  until  the 
original  obligation  is  entered  into  and  the  proposition  of  guaranty 
accepted,  and  due  notice  thereof  given  to  the  guarantors. 

Same. —  When  Notice  of  Aeeeptanee  Unneeeemry. — Where  a  guaranty  is  for 
the  fulfilment  of  a  contract  already  made,  or  for  one  executed  con  tern* 
pornneously  with  the  contract  of  guaranty,  or  for  the  payment  of  an 
existing  debt,  orwhere  the  contract  of  guaranty  is  upon  a  consideration 
diBtinct.  from,  thfi  credit  extended  to  the  principal  debtor,  and  which 
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moTee  directly  between  the  guarantor  and  guarantee,  notice  of  accept- 
ance is  unneceesary. 

Sake. — Direct  Ouartmly. — When  OuararUors  EntiUled  to  no  Notice  cf  'Dffo^il,— 
An  engagement  on  the  part  of  guarantors  or  sureties  themselves  to  pay 
or  perform  absolutely,  and  at  all  events,  the  contract  of  their  principal, 
is  in  its  nature  original,  direct  and  absolute,  and  the  promisors  are  en- 
titled to  no  notice  of  the  default  of  their  principal. 

Same. — Indirect  and  GoUateral  Guaranty. —  When  Quaranton  Entitled  to  Notice 
cf  PrincvpaJie  Default, — Where  guarantors  agree  that  their  principal  will 
perform  his  contract,  they  not  engaging  to  perform  it  in  case  he  makes 
default,  the  guaranty  is  indirect  and  collateral,  and  the  guarantors  are 
entitled  to  notice  of  the  default  of  the  principal. 

Sake. — Failure  to  Give  Notice! — Defence, — The  failure  of  the  guarantee  to 
give  notice  to  the  guarantor  of  the  ^default  of  the  principal  debtor, 
where  such  notice  is  required,  and  the  damages  resulting  from  suck 
failure,  are  matters  of  defence,  and  should  be  specially  pleaded. 

From  the  Jasper  Circuit  Court. 

8.  P.  Thompson,  for  appellant. 

F,  W.  Babeoek  and  E.  P.  Hammond,  for  appellees* 

• 

Mitchell,  J.— On  the  26th  day  of  February,  1878,  Sam- 
uel M.  Black,  residing  at  Remington,  Indiana,  signed  and 
transmitted  to  Henry  J.  Prier,  of  Indianapolis,  Indiana,  the 

following  order  and  proposal : 
H.  J.  Pbier,  Indianapolis,  Indiana  : 

Please  have  manufactured  for  us,  and  deliver  at  the  depot 
in  Chicago,  which  you  will  ship  to  Bemington  via  Logans- 
port  railway,  by or  within  ten  days  thereafter,  the 

goods  specified  in  this  list,  for  which  we  agree  to  pay  as  fol- 
I0W.S,  viz. : "  (Here  follows  a  list  of  the  articles  to  be  shipped, 
with  time  of  credit  and  rate  of  discount). 

**  We  also  agree  to  settle  for  the  same  monthly,  by  notes,    ' 
or  notes  with  security,  due  as  above,  and  to  pay  interest  at 
the  rate  of  ten  per  cent,  per  annum  on  all  notes  and  accounts 
after  maturity,  and  to  remit  with  exchange  on  New  York  or 
Chicago,  or  by  express,  charges  prepaid. 

*'  We  further  agree  to  pay  for  all  goods  shipped  us  for  this 
's  trade  subsequent  to  those  now  herein  ordered,  on 
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«ame  terms  as  above,  all  payable  without  relief  from  valua- 
tion or  appraisement  laws.  S.  M.  Black.'' 

Upon  the  back  of  this  order  there  was  endorsed  the  fol- 
lowing contract  of  guaranty : 

"  For  and  in  consideration  of  the  credit  which  H.  J.  Prier 
luay  extend  to  S.  M.  Black,  and  in  further  consideration  of 
one  dollar  to  me  in  hand  paid  by  H.  J.  Prier,  the  receipt  of 
which  is  hereby  acknowledged,  I  hereby  guarantee  to  him 
the  fulfilment  of  the  within  contract  on  the  part  of  the  said 
8.  M.  Black,  and  the  payment  by  S.  M.  Black  to  H.  J.  Prier 
or  order,  without  demand,  of  all  moneys  for  the  payment  of 
which  the  said  S.  M.  Black  may  become  liable  under  this 
contract,  including  all  implements  that  may  be  ordered  of 
the  said  H.  J.  Prier  subsequent  to  this  date  and  during  the 
year  1878. 

"  I  further  guarantee  to  the  said  H.  J.  Prier  the  payment 
of  all  notes  that  may  be  taken  by  him  in  part  or  full  pay- 
ment of  all  sums  for  which  he  may  become  liable  under  this 
-contract,  including  in  the  above  guarantee  the  payment  of 
all  notes  made  by  any  other  person  whatever  that  may  be 
transferred  to  said  H.  J.  Prier  by  S.  M.  Black.  Payable 
without  relief  from  valuation  or  appraisement  laws. 

"  A.  M.  Traugh. 
"  S.  N.  Snoddy. 
"  S.  A.  Henry.'' 

The  order  or  agreement  proposed  by  Black  was  accepted 
by  the  following  endorsement  written  thereon : 

"  H.  J.  Prier  agrees  to  accept  the  above  order  on  condi- 
tions named,  or  notify  you  within  twenty  days  from  this 
date.  H.  J.  Prier." 

In  a  complaint  upon  the  contract  of  guaranty  set  out 
above,  it  was  alleged  that,  on  the  10th  day  of  August,  1878, 
Prier  and  Black  had  a  settlement  and  accounting  of  their 
dealings  under  the  foregoing  contract,  at  which  it  was  found 
that  there  was  due  from  Black  to  Prier  the  sum  of  about 
thirteen  hundred  dollars,  on  an  account  stated,  which  account, 
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with  the  contract  of  guaranty,  was  assigned  to  the  plaintiff! 
*  The  complaint  avers  that  the  guarantors  had  been  duly  no- 
tified of  the  indebtedness,  and  that  Black  had  become  wholly 
insolvent  and  a  non-resident  of  the  State. 

The  guarantors  answered  in  four  paragraphs :  general  de- 
nial, payment,  set-off  and  accord  and  satisfaction.  There 
was  a  verdict  and  judgment  for  the  guarantors. 

With  their  general  verdict  the  jury  returned  answers  to 
interrogatories  submitted  by  the  parties  respectively.  The 
errors  assigned  are,  overruling  the  appellant's  motion  for 
judgment  on  the  answers  to  the  special  interrogatories,  not- 
withstanding the  general  verdict,  and  overruling  the  motion 
for  a  new  trial. 

On  the  trial  the  defendants  were  permitted  to  give  evidence 
tending  to  prove  that  in  1878,  when  the  debt  sued  for  ma- 
tured, their  principal  was  a  resident  of  the  State  and  solvent; 
that  they  received  no  notice  of  his  default  until  this  suit  was 
brought  in  1884,  .and  that  meanwhile  he  had  become  wholly 
insolvent  and  a  non-resident  of  the  State. 

The  court  gave  the  case  in  charge  to  the  jury  distinctly  upon 
the  theory  that  the  guarantors  were  legally  discharged,  in  the 
«vent  the  evidence  established  the  foregoing  facts. 

By  the  answers  to  the  special  interrogatories,  these  facts  were 
all  expressly  affirmed  by  the  jury.  The  case  presents  two 
abstract  propositions  of  law  growing  out  of  the  contract  upon 
which  the  suit  is  based.  It  is  made  a  question  whether  or 
not  the  guarantors  are  liable,  in  the  absence  of  notice  that  the 
contract  of  guaranty  had  been  accepted.  Another  question 
18,  whether  or  not  they  were  entitled  to  notice  of  the  default 
of  their  principal,  and  whether,  if  they  were,  the  failure  to 
^ive  notice  of  the  default  and  the  subsequent  non-residence 
and  insolvency  of  Black  operated  to  discharge  the  guarantors 
under  the  issues  upon  which  the  case  was  tried.  As  to  the 
necessity  of  notice  of  acceptance :  It  is  unquestionably  true 
that  a  contract  of  guaranty  is  a  transaction  between  the 
guarantor  and  guarantee,  and  is  separate  and,  in  many  re- 
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spects  entirely  distinct  from  the  contract  between  the  latter 
and  the  principal.     In  order  to  the  completion  of  such  a^ 
contract^  it  is  essential,  as  in  all  other  contracts,  tliat  the 
minds  of  the  parties  shall  have  mutually  assented  to  its  terms^ 
Where,  therefoie,  there  is  a  mere  proposal,  on  the  part  of 
those  sought  to  be  charged  as  guarantors,  to  guarantee  the- 
faithful  performance  of  some  obligation  which  another  may 
enter  into,  provided  credit  shall  be  extended  or  a  duty  under- 
taken, the  authorities  all  agree  that  the  contract  remains  in- 
complete until  the  original  obligation  is  entered  into  and  the 
proposition  of  guaranty  accepted  and  due  notice  thereof  given. 
This  is  so,  upon  the  familiar  principle  that,  while  the  propo- 
sition remains  pending,  without  notice  of  acceptance,  that 
simultaneous  concurrence  of  mind  essential  to  the  comple- 
tion of  a  contract  has  not  taken  place.     Where,  however,, 
the  guaranty  is  for  the  fulfilment  of  a  contract  already  made,, 
or  for  one  executed  contemporaneously  with  the  contract  of 
guaranty,  or  for  the  payment  of  an  existing  debt,  or  where 
the  contract  of  guaranty  is  upon  a  consideration  distinct 
from  the  credit  extended  to  the  principal  debtor,  and  which 
moves  directly  between  the  guarantor  and  guarantee,  notice 
of  acceptance  is  unnecessary.     In  such  cases  the  acceptance 
of  the  guaranty,  and  the  performance  of  the  consideration 
upon  which  it  rests,  are  all  that  are  essential  to  make  the  con- 
tract complete  and  enforceable.     Davis  v.  Wells,  104  U.  S. 
159;   Wills  V.  Ross,  77  Ind.  1  (40  Am.  R.  279)  ;  Kline  v. 
Raymond,  70  Ind.  271 ;  Cooke  v.  Ome,  37  111.  186. 

The  contract  here  in  question  purports  to  have  been  made, 
in  part,  at  least,  upon  an  independent  consideration,  the  re- 
ceipt of  which  the  guarantors  acknowledged.  It  bears  upon 
its  face  indisputable  evidence  that  the  contract  between  the 
guarantee  and  the  principal  debtor  had  either  been  con- 
cluded or  that  the  two  contracts  were  executed  as  parts  of 
the  same  transaction.  The  form  of  the  obligation  is  that 
of  a  present  undertaking,  and  purports  to  be  an  absolute 
guaranty   of  the   fulfilment   of  an   existing,  consummated 
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contract.  Notice  of  its  acceptance  was,  therefore,  not  nee* 
essary. 

In  respect  to  the  second  proposition :  The  first  branch  of 
the  contract  presents  the  case  of  an  indirect  collateral  guar- 
anty. It  is  an  engagement;  in  terms^  to  guarantee  the  per- 
formance of  a  contract  by  a  third  person.  The  guarantors 
agree  that  Black  will  perform  his  contract^  and  that  Black 
will  make  monthly  settlements  and  deliver  notes,  or  pay  all 
moneys  for  which  he  may  become  liable  under  his  contract* 
In  short,  the  guarantors  undertake  to  answer  for  the  ability 
and  fidelity  of  their  principal  in  respect  to  the  performance 
of  his  contract.  They  do  not  assume  or  engage  to  perform 
the  contract  in  the  event  their  principal  makes  default.  This 
is  the  feature  of  their  contract  which  makes  it  collateral  and 
distinguishes  it  from  the  direct  engagement  of  a  surety  to 
perform  the  undertaking  or  contract  of  his  principal.  Ward 
V.  Wilson,  100  Ind.  52  (60  Am.  R.  763) ;  LaRoae  v.  Lo- 
gansport  National  Bank,  102  Ind.  332;  Reigart  v.  White, 
62  Pa.  St.  438 ;  Woods  v.  Sherman,  71  Pa.  St.  100.   * 

There  is,  as  was  said  in  Riddle  v.  Thompson,  104  Pa.  St» 
330,  a  radical  distinction  between  the  liability  of  a  surety 
and  one  who  assumes  a  collateral  obligation  to  guarantee  the 
payment  of  the  debt  of  another,  yet  the  language  of  the 
agreement  which  shall  constitute  the  one  or  the  other  has 
not  always  been  clearly  defined  by  the  authorities.  Where 
the  form  of  the  contract  is  that  of  an  original  and  absolute 
undertaking  to  pay  the  debt  of  another,  the  liability  of  the 
promisor  is  that  of  a  surety ;  but  where  the  agreement  is  that 
another  shall  pay  in  the  first  instance,  and  the  promisor  be- 
comes liable  only  for  the  default  of  the  other,  the  contract 
is  one  of  strict  guaranty.     Allen  v.  Hulbert,  49  Pa.  St.  259. 

Usually  the  contract  of  the  guarantor  is  to  answer  for  the 
default  of  his  principal,  if  by  the  use  of  due  diligence  loss 
results  from  such  default,  while  the  surety  is  responsible  at 
once  upon  his  direct  engagement  to  pay. 

The  latter  branch  of  the  contract  is  a  direct  guaranty  of 


314  SUPREME  COURT  OF  INDIANA, 


The  Farst  &  Bradley  Manufacturing  Companj  v.  Black  et  oL 


the  payment  of  all  notes  that  the  guarantee  should  there- 
after take  from  tl^e  principal  debtor  in  payment  of  any  in- 
debtedness which  might  accrue  under  the  contract  into  which 
the  guarantee  and  debtor  had  entered.  That  part  of  the 
contract  affords  an  apt  illustration  of  a  direct  engagement 
on  the  part  of  guai-antors  or  sureties  themselves  to  pay  or 
perform  absolutely  and  at  all  events  the  contract  of  their 
principal.  Such  engagements  are,  in  their  nature,  original, 
direct  and  absolute,  and  the  promisor  must  himself  take 
notice  of  the  de&ult  of  his  principal.  Frash  v.  PoUcy  67 
Ind.  55;  Bumham  v.  Gallentine,  11  Ind.  295;  Kirby  v.  Sfu- 
dehaker,  15  Ind.  45;  Kline  v.  Raymond,  70  Ind.  271;  Wat- 
son V.  BeabmU,  18  Ind.  281 ;   Ward  v.  WiUon,  supra. 

The  contract  of  Black,  the  principal,  required  him  to 
make  monthly  settlements  with  Prier,  and  either  pay  or  give 
notes  for  such  sums  as  he  might  be  liable  for  under  his  con- 
tract. The  first  branch  of  the  contract  of  guaranty  was,  in 
effect,  an  engagement  that  Black  would  faithfully  perform 
that  part  of  his  contract,  and  either  pay  or  execute  notes  ac- 
cording to  his  agreement  with  Prier.  By  the  latter  branch 
of  the  contract,  the  payment  of  all  notes  so  delivered  by 
Black  in  part  or  full  payment  of  sums  for  which  he  might 
become  liable  was  guaranteed. 

The  liability  for  which  suit  was  brought  accrued  under  the 
first  branch  of  the  contract  of  guaranty.  Black  failed  either 
to  pay  or  to  give  notes,  according  to  his  agreement  with 
Prier;  hence,  the  suit  for  an  unliquidat.ed  account,  or  at  least 
for  an  account  not  settled  according  to  the  agreement.  Of 
the  fiailure  to  make  such  settlements  the  guarantors  were  en- 
titled to  notice,  to  the  end  that  they  might  be  advised  of  the 
nature  and  extent  of  the  unliquidated  and  unascertained  lia- 
bility of  their  principal.  They  were  willing,  we  must  as- 
sume, to  undertake  directly  and  absolutely  to  pay  notes,  the 
amount  of  which  might  be  conveniently  ascertained  and 
known,  and  for  which  they  might  take  steps  to  indemnify 
themselves,  but  they  were  unwilling  to  answer  absolutely  for 
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unsettled  aeooants.  In  respect  to  these  their  engagement 
yrsa  that  their  principal  would  make  settlements  according  to 
his  contract,  and  in  the  event  of  failure,  tl^y  agreed,  upon 
receiving  due  notice  thereof,  to  pay  the  resulting  damage 
growing  out  of  their  principaPs  default. 

It  follows  that  the  guarantors  were  entitled  to  timely 
notice  of  the  default  of  their  principal  in  failing  to  make  set- 
tlements according  to  his  contract,  to^the  end  that  they  might 
have  taken  steps  to  indemnify  themselves  from  the  loss  which 
resulted  from  the  want  of  such  notice. 

The  failure  to  give  notice,  and  the  resulting  damage  were, 
however,  matters  of  defence.  Ward  v.  Wilson,  supra,  and 
cases  cited.  There  was,  as  we  have  seen,  no  issue  under 
which  such  a  defence  could  properly  have  been  made.  There 
was  no  answer  alleging  the  failure  to  give  notice,  the  sol- 
vency of  the  principal  when  the  obligation  of  the  guarantors 
matured,  and  his  subsequent  insolvency  and  non-residence. 
Neither  the  failure  to  give  notice  of  the  principaPs  default, 
nor  the  fact  that  he  was  insolvent  and  a  non-resident  when 
the  suit  was  commenced,  was  in  itself  sufficient  to  discharge 
the  guarantors.  In  order  thai  they  may  be  exonerated,  it 
must  appear  by  proper  averment  and  proof  that  the  &ilure 
to  give  notice  had  resulted  in  injury  to  the  appellees.  To 
the  extent  that  they  have  been  injured  they  will  be  dis- 
charged. In  order  to  make  it  appear  that  they  have  been 
injured,  they  must  aver  and  prove  that  their  principal  was 
^solvent  at  the  time  of  or  since  the  default,  and  that  he  has 
since  become  insolvent  or  a  non-resident,  without  property 
subject  to  execution  within  the  State. 

The  allegations  found  in  the  complaint  upon  the  subject 
of  notice  and  insolvency  can  not  be  made  available  as  a  foun- 
dation upon  which  to  predicate  a  defence,  that  the  guarantors 
were  injured  by  the  &ilure  to  give  notice.  It  was,  therefore, 
error  to  admit  evidence  upon  the  subject  of  the  principal's 
insolvency,  because  there  was  no  issue  to  which  such  evi- 
dence was  pertinent.     For  the  same  reason  the  instructions 
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upon  that  subject  were  improperly  given.  It  is  essential  to 
the  orderly  administration  of  justice  that  cases  should  be 
tried  upon  th^  issues  as  they  are  ihade  by  the  pleadings. 
The  conclusions  thus  reached  cover  the  merits  of  the  contro- 
versy, and  render  it  unnecessary  that  some  minor  questions 
which  are  presented  in  the  briefs  should  be  considered. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the 
court  below  to  sustain  Jhe  appellant's  motion  for  a  new  trials 
and  to  grant  leave  to  reform  the  issues,  and  for  further  pro* 
ceedings  not  inconsistent  with  this  opinion. 

Filed  Jane  21, 1887. 
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No.  18,133. 

The  Board  of  Commissioners  of  Cass  County  p. 

Crockett. 

Bounty. — dfiHtaty  Service,  —  Liability  €f  Cbunty.  —  OofidradL  —  MtOuatify, — 
SUxtuU  of  LimUaiuma. — Where,  during  the  late  war,  a  conntj  appro- 
priated money  to  induce,  by  the  payment  of  bounties,  the  enlistment  of 
men  in  the  military  service  of  tho  United  States  to  fill  its  quota  under 
a  call  for  additional  troops,  an  agreement  in  writing  on  the  part  of 
men  already  in  the  service,  procured  by  one  not  shown  to  have  been  an 
agent  of  the  county,  to  accept  the  offered  bounty  and  be  credited  to 
such  county,  is  not  responsive  to  the  proposition  contained  in  the  order 
of  the  county  commissioners,  but  is  more  in  the  nature  of  a  counter- 
proposition,  requiring  a  further  order  of  the  board  to  make  it  binding 
as  a  contract,  and  in  tite  absence  of  such  further  order  the  contract  can 
not  be  deemed  one  wholly  in  writing,  and  the  six  years'  statute  of 
limitations  is  a  good  defence  to  an  action  thereon. 

Same. — Gangideration. — If  a  soldier  was  credited  to  a  certain  county  at 
the  time  he  was  mustered  in,  or  if  such  county  then  became  entitled  to 
have  him  so  credited,  any  subsequent  promise  made  to  him  for  the- 
purpose  of  obtaining  his  consent  to  be  credited  to  that  county,  wa& 
without  consideration. 

From  the  Miami  Circuit  Court. 

8.  T.  McConnell  and  J.  TT.  McOreevyy  for  appellant. 
J.  C,  Nelson  and  Q.  A,  Myers,  for  appellee. 


MAY  TERM,  1887.  317 

The  Board  of  Commissioncra  of  Csms  County  v.  Crockett. 

NiBLACK,  J. — From  the  pleadings  and  the  evidence  we 
make  the  foUowiog  summary  of  what  we  regard  as  the  essen- 
tial facts  of  this  case^  and  of  the  matters  really  in  controversy 
between  the  parties :  On  the  2d  day  of  January^  1864^  Moses 
M.  Crockett;  the  appellee,  re-enlisted  as  a  veteran  soldier,  in 
the  service  of  the  United  States,  and  as  a  private  in  com- 
pany D  of  the  46th  regiment  of  Indiana  Veteran  Volunteers, 
and  was,  on  that  day,  mustered  into  the  military  service  of 
the  United  States.  At  the  time  of  his  re-enlistment  he  was 
a  resident  of  Washington  township,  in  the  county  of  Cass, 
in  this  State.  On  the  3d  day  of  January,  1866,  the  appel- 
lant, the  Board  of  Commissioners  of  the  County  of  Cass,  in 
special  session,  made  the  following  order :  '^  Whereas,  the 
President  of  the  United  States  has  issued  his  proclamation 
calling  for  300,000  more  men  for  service  in  the  armies  of  the 
United  States,  to  the  end  that  the  present  rebellion  against 
its  authority  may  be  speedily  suppressed.  And,  whereas,  the 
Governor  of  this  State  has,  by  his  proclamation  of  the  30th 
of  December,  1864,  authorized  the  formation  of  eleven  vol- 
unteer regiments,  being  one  for  each  congressional  district 
in  this  State,  in  anticipation  of  the  State's  quota  under  the 
call  by  the  President.  And,  whereas,  numerous  petitions 
have  been  presented  to  the  board  to  make  an  appropriation 
from  the  county  treasury  in  order  to  aid  in  the  raising  of  one 
or  more  military  companies*  within  this  county  by  offering 
bounties  for  volunteer  enlistments,  and  it  is  believed  to  be 
the  sentiment  of  the  great  proportion  of  the  taxpayers  of 
the  county  that  such  an  appropriation  should  be  made : 

"  First,  Therefore  be  it  now  ordered  by  the  Board  of 
Commissioners  of  the  County  of  Cass,  that  there  be  and  hereby 
is  appropriated  from  the  county  treasury,  the  sum  of  sixty 
thousand  dollars  for  the  raising  and  maintaining  of  military 
companies  within  the  county  of  Cass  for  the  service  of  the 
United  States. 

'^  Second.  It  is  further  ordered  that  so  much  only  of  the 
above  sum  be  expended  as  is  necessary  to  obtain  by  bounties 
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a  number  of  men  for  said  military  companies  equal  to  what 
is  the  aggregate  quota  of  the  different  townships  of  the  county 
under  the  last  call  of  the  President  for  300,000  men  to  serve 
in  the  armies  of  the  United  States. 

"  Third.  That  for  the  proper  disbursement  of  said  sum  of 
sixty  thousand  dollars,  or  so  much  thereof  as  is  required  for 
the  purpose  aforesaid,  James  A.  Taylor,  Daniel  D.  Pratt, 
Thomas  H.  Wilson,  Robert  K.  Rhea  and  Charles  B.  Knowl- 
ton  be  and  they  are  hereby  appointed  disbursing  agents  for 
said  county,  said  sum  to  be  disbursed  by  them  under  and  in 
pursuance  to  the  following  regulations,  to  wit : 

*'  First.  Said  committee  are  instructed  in  the  disbursement 
of  said  appropriation  to  practice  rigid  economy  to  obtain  re- 
cruits at  the  lowest  possible  bounty ;  and  in  no  case  to  pay  a 
higher  sum  than  $325  to  any  one  volunteer. 

"  Second.  Said  committee  are  instructed  not  to  pay,  or  cause 
to  be  paid,  any  of  said  sum  to  any  volunteer  until  said  vol- 
unteer shall  have  been  regularly  mustered  into  the  service 
of  the  United  States  and  duly  credited  to  Cass  county,  In- 
diana. " 

This  order  contained  other  provisions,  but  they  had  refer- 
ence only  to  the  manner  in  which  the  committee,  named  as 
above,  should  raise  money  on  the  credit  of  the  county  and 
to  the  general  policy  to  be  observed  in  the  disbursement  of 
the  appropriation,  and,  hence,  ad  will  hereafter  be  seen,  need 
not  be  set  out  here.  Pratt  and  Wilson  declined  to  serve  on 
the  committee,  and  Daniel  P.  Baldwin  and  John  C.  Merriam 
were  afterwards  appointed  to  fill  the  vacancies  occasioned  by 
their  declination. 

After  the  entry  of  the  foregoing  order  a  question  arose  as 
to  whether  Cass  county  had  received  credit  for  all  the  actual 
residents  of  that  county  who  had  re-enlisted  in  the  military 
service  of  the  United  States,  and  in  that  connection  it  was 
claimed  that  about  eighty  other  residents  of  Cass  county  had 
re-enlisted  in  the  46th  regiment  at  the  same  time  the  appel> 
lee  had  re-enlisted,  as  herein  stated,  and  that  the  county  had 
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not  received  the  proper  credit  for  these  men  from  the  mili- 
tary authorities  either  at  Washington  or  Indianapolis. 

The  board  again  met  in  special  session  on  the  23d  day  of 
February y  1865,  and,  on  the  succeeding  day,  made  an  addi- 
tional order  as  follows : 

"  Whereas,  the  former  appropriation  made  by  this  board  of 
January  3d,  1865,  of  $60,000  for  the  raising  and  maintain- 
iDg  of  military  companies  within  the  county  of  Cass  for  the 
service  of  the  United  States,  in  these  words,  (here  insert) 
has  proved  insufficient,  and  a  further  appropriation  is  re- 
quired ;  therefore,  be  it  ordered  by  the  Board  of  Commis- 
sioners of  the  County  of  Cass,  in  the  State  of  Indiana,  that 
there  be,  and  the  board  hereby  make,  an  additional  appro- 
priation from  the  county  treasury  of  forty  thousand  ($40,- 
000)  dollars  for  the  raising  and  maintaining  of  military 
companies  within  the  county  of  Cass  for  the  service  of  the 
United  States. 

''And  it  is  further  ordered,  that  the  disbursement  of  the 
above  appropriation  shall  be  governed  in  all  respects  by  the 
same  rules  and  regulations  which  governed  the  appropria- 
tion of  January  3d,  1865,  except  as  to  the  clause  limiting  the 
committee  to  the  payment  of  $325  to  any  one  volunteer. 

''And  it  is  further  ordered  by  the  board  that,  whereas 
Cass  county  is  entitled  to  a  credit  of  eighty-one  men  for  the 
re-enlisted  veterans  of  the  46th  regiment,  as  is  acknowl- 
edged by  the  military  authorities  at  Washington  and  In- 
dianapolis, and  we  have  been  unjustly  deprived  of  them,  and 
have  reason  to  believe  that  they  have  been  given  to  substi- 
tute brokers  at  Indianapolis ;  therefore, 

'^Besolvedy  That  we  will  fill  our  quota  up  to  within  eighty- 
one  men,  and  then  stop  until  an  investigation  is  had,  by 
military  commission  or  otherwise,  as  to  the  reason  for  our 
being  deprived  of  the  same.^' 

Persons  had  either  been  already,  or  were  soon  thereafter, 
sent  both  to  Washington  and  to  Indianapolis  to  investigate 
and  to  endeavor  to  adjust  the  claim  to  additional  credits  thus 
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emphasized  and  asserted  by  Cass  county.  The  46th  regi- 
ment, referred  to,  was  on  duty  at  the  city  of  Lexington,  in 
the  State  of  Kentucky,  during  the  months  of  January,  Feb- 
ruary and  March,  of  the  year  1865,  and  for  some  time  there- 
after, and  there  was  evidence  at  the  trial  tending  to  prove 
that  Mr.  Pratt,  one  of  the  gentlemen  originally  named  as  a 
member  of  the  recruiting  committee,  visited  Lexington  in 
the  early  part  of  March  in  that  year  for  the  purpose  of,  in 
some  manner,  getting  the  consent  of  the  re-enlisted  veterans 
of  that  regiment,  whose  places  of  residence  were  in  Cass 
county,  that  they  should  be  credited  to  that  county,  and  that 
the  appellee,  and  eighty-one  other  re-enlisted  veterans,  signed 
an  agreement,  in  writing,  authorizing  Mr.  Pratt  to  arrange 
to  have  them  so  credited.  This  agreement  was  alleged  to  be 
lost,  and  was  hence  not  produced  at  the  trial,  but  there  was 
evidence  further  tending  to  show  that  it  was  in  something 
like  the  following  form : 

"  Lexington,  Ky.,  March  10th,  1865. 

"We,  the  undersigned,  veterans  of  the  46  th  Regiment  In- 
diana Volunteers,  do  hereby  agree  to  accept  the  $325  bounty 
ofiTered  by  Cass  county,  Indiana,  and  give  our  names  and 
credit  to  said  county  under  the  now  pending  call  for  300,- 
000  men,  and  authorize  Daniel  D.  Pratt,  as  agent  of  said 
county,  to  be  (at)  all  necessary  steps  to  secure  from  the 
proper  military  authorities  the  credit  of  each  and  all  our 
names  to  and  for  said  county." 

On  the  16th  day  of  March,  1865,  the  adjutant-general  of 
this  State  telegraphed  from  Indianapolis  to  a  citizen  of 
Logansport,  who  had  presumably  interested  himself  in  filling 
the  quota  of  men  for  which  Cass  county  was  responsible,  that 
Governor  Morton  had  obtained  the  veteran  credits  of  eighty- 
two  men  of  the  46th  regiment  of  Indiana  Veteran  Vol- 
unteers, and  it  thereafter  became  an  admitted  fact  that  Cass 
county  had  received  credits  accordingly,  and  the  canvassing 
for  volunteers  to  fill  up  the  county's  quota  proceeded  upon 
that  theory.     It  also  became,  and  still  is,  a  conceded  fact  that 
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-the  appellee  was  one  of  the  men  for  whom  Cass  county  re- 
'<5eived  a  credit,  as  stated,  and  that  the  eighty-two  men,  re- 
ferred to  by  the  adjutant-general,  included  the  eighty-one 
men  for  whom  the  county  had  theretofore  claimed  credit. 
In  the  fall  of  1865,  after  the  men,  who  had  been  so  credited 
to  Cass  county,  had  been  discharged  from  the  military  service, 
each  claiming  that  he  had  become  entitled  to  receive  as  a 
bounty  from  the  county  the  sum  of  $325,  demanded  that  sum 
of  the  board  of  commissioners,  but  failed  to  obtain  either 
payment  or  recognition  of  his  claim. 

For  some  unexplained  reason  these  claims  for  bounty  were 
permitted  to  drift  along  in  an  unsettled  condition  until  the 
'6th  day  of  December,  1881,  when  the  appellee  commenced 
this  action  by  filing  a  claim  against  Cass  county  before  the 
board  of  commissioners  of  that  county  for  the  sum  of  $325, 
with  interest  from  the  time  of  the  demand  above  set  forth. 
The  claim  was  rejected,  and  the  appellee  appealed  to  the  cir- 
cuit court,  whence  a  change  of  venue  was  taken  to  the  Miami 
Circuit  Court.  After  the  cause  reached  the  circuit  court  the 
appellee  filed  an  amended  complaint,  alleging  in  much  greater 
detail  the  facts  as  we  have  given  them,  including  those  con- 
cerning which  we  have  said  there  was  evidence  tending  to 
prove.     The  appellant  answered : 

First   In  denial. 

Secondly,   The  six  years  statute  of  limitations. 

Thirdly.    A  want  of  consideration. 

A  demurrer  was  sustained  to  the  second  paragraph  of  the 
answer,  and  a  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  appellee.  Questions  were  reserved  upon  the 
pleadings  and  upon  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict. 

The  view  we  take  of  this  case  renders  it  unnecessary  that 
we  shall  consider  the  sufficiency  of  the  complaint.    Touching 
its  substantial  character,  we  need  only  say  that  we  do  not 
.regard  it  as  counting  upon  a  contract  wholly  in  writing. 
Vol..  111.— 21 
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Both  of  the  appropriations  made  by  the  board  of  commis- 
sioners were,  as  must  have  been  observed,  for  the  raising  and 
maintaining  of  military  companies  within  the  county  of  Cass 
for  the  service  of  the  United  States,  and,  hence,  were  plainly 
intended  only  to  procure  the  voluntary  enlistment  of  men 
not  already  in  the  military  service.  The  call  of  the  Presi- 
dent was  upon  its  face  a  call  for  additional  men  to  be  added 
to  the  military  forces  already  in  the  field,  and  the  appropri- 
ations were  obviously  made  in  aid  of  the  object  which  the 
President  thus  had  in  view  in  making  the  call.  The  rais- 
ing of  additional  troops  involved  an  important  question  of 
public  policy.  The  adjustment  of  the  credits  for  troops  al- 
ready in  the  service  presented  a  question  of  only  incidental 
and  much  inferior  importance.  The  offer,  therefore,  of 
bounties  as  an  inducement  to  men  to  thereafter  enter  the 
army,  and  to  thus  increase  its  numerical  force,  was  a  very 
different  thing  from  offering  bounties  to  men  already  in  the 
army  as  a  means  of  swelling  the  credits  to  which  the  county 
was  entitled  under  some  previous  call.  Consequently  the 
propositions  contained  in  the  orders  of  the  board  herein- 
above set  out  were  not  addressed  to  men  who  were  already 
in  the  military  service  of  the  United  States,  but  to  another 
and  entirely  different  class  of  persons.  It  follows  that  the 
agreement  alleged  to  have  been  entered  into  by  the  appellee 
and  other  veterans  on  the  10th  day  of  March,  1865,  wa» 
neither  responsive  to,  nor  an  acceptance  of,  any  proposition 
contained  in  those  orders.  That  agreement  was  rather  in  the 
nature  of  a  counter-proposition  which  would  have  required 
the  further  order  of  the  board  to  have  made  it  mutually^ 
binding  as  a  contract  between  the  parties.  No  such  further 
order  of  the  board  was  averred  in  the  complaint^  and,  hence^ 
the  complaint  was  not  based  wholly  upon  a  contract  in  writ- 
ing, if,  indeed,  upon  any  well  pleaded  contract. 

Under  such  circumstances  the  six  years  statute  of  limita- 
tions was  a  good  defence  to  the  action,  and  the  circuit  court 
erred  in  sustaining  a  demurrer  to  the  paragraph  of  answer 
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setting  up  that  statute.  Board,  etc.,  v.  Shipley,  77  Ind.  653; 
High  v.  Board,  etc.,  92  Ind.  680;  Hackleman  v.  Board,  etc., 
94  Ind.  36. 

At  the  trial  there  was  no  evidence  either  showing  or  tend- 
ing to  show  that  the  proposition  contained  in  the  alleged 
agreement  of  the  10th  of  March,  1865,  signed  by  the  ap- 
pellee and  others,  was  ever  accepted  by  the  appellant,  or  any 
one  acting  in  its  behalf,  or  had  anything  whatever  to  do  in 
procuring  the  appellee^s  previous  re-enlistment  to  be  credited 
to  Cass  county.  On  the  contrary,  the  appellee's  muster-in 
roll,  which  was  read  in  evidence,  described  him  as  a  resident 
of  Washington  township,  Cass  county,  at  the  time  of  his  re- 
enlistment,  and^  therefore,  contained  &cts  tending  to  prove 
that,  in  legal  contemplation,  the  appellee  was  credited  to 
Cass  county  when  he  was  mustered  into  the  service  under 
his  re-enlistment.  Board,  etc.,  v.  HamnUynd,  83  Ind.  463 ; 
13  United  States  Statutes  at  ^Large,  489,  sections  13  and  14. 

Neither  was  it  shown  that  Mr.  Pratt  was  at  any  time  agent 
of  Cass  county,  either  for  obtaining  recruits  or  credits  of 
men  for  that  county. 

If,  as  a  matter  of  law,  the  appellee  was  credited  to  Cass 
county,  at  the  time  he  was  so  mustered  in,  or  that  county 
then  became  entitled  to  have  him  so  credited,  any  subsequent 
promise  made  to  him  for  the  purpose  of  obtaining  his  consent 
to  be  credited  to  Cass  county  was  without  consideration. 

.The  conclusion  to  which  we  feel  constrained  to  come,  is 
that  the  verdict  was  not  sustained  by  sufficient  evidence,  and 
that,  for  that  reason,  a  new  trial  ought  to  have  been  ordered. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  further  proceedings. 

Filed  Jane  21, 1887. 
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No.  13,787. 

RiTTEB  t7.  The  State. 

CiUMnrAi.  Law. — EmbealemenL^JndieimenL — "Emj^ee." — Meaning  cfand 
Avermenta  ob  to. — The  word  "  employee  "  has  a  well  defined  meaning,  and 
in  an  indictment  for  embezzlement  against  one  employed  by  another, 
charging  him  with  having  embezzled  the  funds  of  his  employer,  it  is 
Bofficient  to  describe  him  as  an  "  employee,"  without  setting  out  the 
facts  constituting  the  employment 

Sams. — Supretm  Court — Practice, — Que  not  Revenedon  Weight  of  Evidence, — 
In  a  criminal  case  the  verdict  will  not  be  disturbed  on  appeal,  nor  the 
judgment  reversed,  merely  on  the  weight  or  sufficiency  of  the  evidence. 

From  the  Elkhart  Circuit  Coart. 

H.  C.  Dodge,  for  appellant. 

L.  T.  Michener,  Attorney  General,  F.  D.  Merritt^  Prose- 
cuting Attorney^  and  J.  H.  Gillett,  for  the  State. 

HoWK^  J. — The  indictment  in  this  case  charged  that  ap- 
pellant^  Bitter,  '^on  the  23d  day  of  September^  1886^  at  the 
county  of  Elkhart  and  State  of  Indiana,  was  then  and  there 
an  employee  of  one  John  McCarter ;  that  said  Daniel  Ritter, 
as  such  employee,  then  and  there  had  the  control  and  posses- 
sion of  divers  moneys,  bills,  notes,  United  States  treasury 
notes,  and  national  bank  notes,  current  money  of  the  United 
States,  amounting  in  all  to  the  sum  of  $313,  of  the  property 
of  the  said  John  McCarter,  to  the  possession  of  which  the 
said  John  McCarter  was  then  and  there  entitled;  a  more 
particular  and  accurate  description  of  said  moneys^  bills, 
notes.  United  States  treasury  notes  and  national  bank  notes, 
is  to  this  grand  jury  unknown  and  can  not  be  given  for  the 
reason  that  they  are  in  the  possession  of  some  person  or  per- 
sons to  this  grand  jury  unknown;  that  said  Daniel  Bitter 
did  then  and  there,  and  while  in  the  employment  of  said 
John  McCarter,  unlawfully,  purposely,  knowingly,  fraudu- 
lently and  feloniously  purloin,  secrete,  embezzle  and  appro- 
priate to  his  own  use  all  of  said  moneys,  bills,  notes.  United 
States  treasury  notes  and  national  bank  notes,  then  and  there 
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in  the  possession  of  said  Daniel  Bitter  as  aforesaid,  without 
then  and  there  having  the  consent  of  said  John  McCarter 
so  to  do.*' 

Appellant's  motion  to  quash  the  foregoing  count  of  the 
indictment  herein  was  overruled  by  the  court,  and  this  ruling 
is  the  first  error,  of  which  complaint  is  here  made  by  his 
learned  counsel.  It  is  manifest  that,  in  and  by  this  first 
count  of  the  indictment,  the  State  intended  to  charge  appel- 
lant with  the  commission  of  the  public  offence,  which  is  de- 
fined and  its  punishment  prescribed  in  section  1944,  B.  S. 
1881.  In  that  section  it  is  provided  as  follows:  "Every 
officer,  agent,  attorney,  clerk,  servant,  or  employee  of  any 
person  or  persons,  corporation  or  association,  who,  having 
access  to,  control,  or  possession  of  any  money,  article,  or  thing 
of  value,  to  the  possession  of  which  his  or  her  employer  or 
employers  is  or  are  entitled,  shall,  while  in  such  employ- 
ment, take,  purloin,  secrete,  or  in  any  way  whatever  appro- 
priate to  his  or  her  own  use,  or  to  the  use  of  others,  *  *  * 
any  money,  coin,  bills,  notes,  credits,  choses  in  action,  or 
other  property  or  article  of  value,  belonging  to  or  deposited 
with,  or  held  by  such  person  or  persons,  or  corporation  or 
association,  in  whose  employment  said  officer,  agent,  attor- 
ney, clerk,  servant,  or  employee  may  be,  shall  be  deemed 
gailty  of  embezzlement,  and,  upon  conviction  thereof,  shall 
be  imprisoned  in  the  State  prison,'^  etc. 

It  is  claimed  on  behalf  of  appellant,  that  the  trial  court 
erred  in  overruling  his  motion  to  quash  the  first  count  of 
the  indictment,  because  it  charges  that  appellant  was  "an 
employee  of  one  John  McCarter,"  and  does  not  state  the 
&cts  which  would  enable  the  court  to  ascertain  and  deter- 
mine whether  or  not  he  was  such  "  employee "  within  the 
meaning  of  that  word  as  used  in  the  statute.     In  discussing 
this   objection  to  the  indictment,  appellant's  counsel  says: 
"  In   criminal  pleading  itr  is  necessary  to  specify  facts  from 
which  the  conclusion  flows  that  one  is  an  employee ;  it  will 
not  do  to  state  the  conclusion.     It  was  necessary  for  the 
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pleader  to  state,  in  the  indictment,  the  capacity  in  which  ap- 
pellant was  engaged ;  and  it  would  be  for  the  court  to  state, 
as  matter  of  law,  on  motion  to  quash,  whether  or  not  under 
the  averments  of  the  indictment  a  public  offence  had  been 
•committed.  The  ultimate  fact  to  be  found,  to  constitute 
guilt,  was  the  &ct  whether  appellant  was  an  employee,  or 
not  an  employee.  It  will  not  do  to  charge,  in  the  indict- 
ment, the  ultimate  &ct.^^ 

We  do  not  think  this  objection  to  the  indictment  is  well 
taken  or  can  be  sustained.  The  word  '^  employee,"  although 
of  French  derivation,  was  long  since  transplanted  and  adopted 
as  an  English  or,  at  least,  an  American  word.  In  this  conntiy 
it  is  of  such  common  use  that  its  meaning  is  not  at  all  un- 
certain. Besides,  the  word  "  employee  "  is  one  of  those  used 
in  the  statute,  in  specifying  the  persons  who  may  commit  the 
public  offence  of  embezzlement;  and,  as  a  general  rule,  under 
our  decisions,  in  framing  an  indictment  or  information,  it  is 
safe  to  adopt  and  follow  the  terms  and  language  of  the  stat- 
ute. Shinn  V.  State,  68  Ind.  423 ;  Howard  v.  Staiey  87  Ind. 
€8 ;  Toops  v.  State,  92  Ind.  13 ;   State  v.  Miller,  98  Ind.  70. 

Webster  thus  defines  the  word  "  employee : "  ''  One  who 
IS  employed."  If,  in  the  case  in  hand,  appellant  was  not 
employed  by  John  McCarter,  in  any  capacity  or  for  any  pur- 
pose, he  was  not  guilty  of  the  crime  of  embezzlement  as  de- 
fined in  our  statute ;  but  if  he  was  so  employed,  no  matter  in 
what  capacity  or  for  what  purpose,  and  by  virtue  of  his  em- 
ployment was  entrusted  with  money  of  his  employer,  which 
he  fraudulently  and  feloniously  appropriated  to  his  own  use, 
he  was  no  doubt  guilty,  under  our  statute,  of  the  public 
offence  of  embezzlement.  1  Bishop  Crim.  Law,  section  567 ; 
2  Bishop  Orim.  Law,  section  325. 

It  is  doubtful  whether  the  indictment  under  consideration 
does,  or  does  not,  show  with  sufficient  certainty  that  appel- 
lant, by  virtue  of  his  employment;  was  entrusted  with  the 
money  upon  which  the  charge  of  embezzlement  against  him 
is  predicated.     Smith  v.  StaJte,  28  Ind.  321 ;    State  v.  Whigoy 
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•89  Ind.  204.  This  objection  to  the  indictment,  if  it  be  one, 
is  not  made  by  appellant,  and,  therefore,  is  not  considered. 
'See,  on  the  snbject  of  snch  objection,  Jones  v.  StaUf  59  Ind. 
229. 

Under  the  alleged  error  of  the  court  below  in  overrnling 
appellant's  motion  for  a  new  trial,  it  is  claimed  by  his  coun- 
^  that  the  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence.  We  are  of  opinion,  however,  that  the  evidence  in 
the  record  makes  a  stronger  and  more  certain  case  of  em- 
bezzlement against  appellant,  as  the  offence  is  defined  in  our 
statute,  than  the  case  stated  in  the  indictment  herein.  There 
is  no  room  for  doubt,  under  the  evidence,  that  appellant  was 
an  employee  of  John  McCarter  in  a  particular  capacity  and 
for  a  specific  purpose ;  that  as  such  employee,  and  by  reason 
of  his  employment,  appellant  was  entrusted  by  McCarter  with 
the  sum  of  money  named  in  the  indictment,  in  furtherance 
of  the  purpose  for  which  he  was  employed ;  and  that  he 
never  applied  the  money  to  such  purpose,  nor  accounted  for 
it  in  any  way,  but  he  disappeared  from  Elkhart  county  and 
was  not  seen  or  heard  of  by  McCarter,  who  was  interested  in 
finding  him,  for  about  three  months. 

Appellant  was  a  witness  on  the  trial,  but  his  account  of 
the  transaction  was  inconsistent  and  improbable,  and  was 
-contradicted  by  the  testimony  of  other  witnesses.  Mani- 
festly the  jury  did  not  believe  appellant's  testimony,  and  they 
were  the  exclusive  judges  of  the  credibility  of  the  witnesses, 
and  of  the  weight  and  value  of  the  evidence. 

We  can  not  disturb  the  verdict  on  the  evidence.  On  every 
material  point  necessary  to  the  conviction  of  appellant  there 
is  evidence  in  the  record  which  fairly  tends  to  sustain  the 
verdict.  In  such  a  case  it  is  settled  by  our  decisions  that, 
even  in  a  criminal  cause,  the  verdict  will  not  be  disturbed 
here,  nor  the  judgment  be  reversed,  merely  on  the  weight  or 
sufficiency  of  the  evidence.  Clayton  v.  StaJUy  100  Ind.  201 ; 
Hudson  V.  /Sto^e,  107  Ind.  372 ;  Garrett  v.  Staie,  109  Ind. 
-627. 
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We  have  carefully  considered  all  the  matters  complained 
of  here  in  the  exhaustive  brief  of  appellant's  counsel^  and 
our  conclusion  is  that  there  is  no  error  in  the  record  of  this 
cause  which  authorizes  or  requires  the  reversal  of  the  judg- 
ment. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  23, 1887. 


No.  12,900. 

MooBE,  Trustee,  v.  Campbell. 

CoKTRACr. — Condithn, — OoMtrvdion, — Brtmise  to  Bay  Money  Vjpcn  CfompU- 
Hon  qf  Railroad  to  Certain  Poinfo.— The  instrument  sued  on  provided  that 
the  money  soaght  to  be  recovered  should  become  due  and  payable  when 
a  railroad  should  be  built  by  a  named  company,  and  cars  should  be 
run  from  Kirklin,  in  Clinton  county,  to  Carmel,  in  Hamilton  county. 
It  was  further  provided,  that  if  said  company  should  not  construct 
said  railroad  from  the  former  to  the  latter  place  and  run  a  train  of  cars 
*Ho  within  one-fourth  of  a  mile  of  Carmel  .within  one  year  from  this 
date,  in  Hamilton  county,  Indiana,  and  also  to  Indianapolis,  in  Marion 
county,  Indiana,  then  this  note  shall  be  void." 

Hdd^  that  there  can  be  no  recovery  on  the  promise,  unless  the  railroad 
was  completed  to  both  Carmel  and  Indianapolis  within  one  year  irom. 
the  date  of  the  instrument. 

From  the  Marion  Superior  Court. 

8,  M.  Bruce^  for  appellant. 

W.  Wallace  and  L.  Wallace,  for  appellee. 

Elliott,  J. — The  question  presented  by  the  record  in  this 
case  arises  on  a  written  promise  executed  by  the  appellee- 
containing,  among  others,  these  provisions :  '^  The  said  sum 
of  two  hundred  dollars  shall  become  due  and  payable  when 
the  Louisville,  New  Albany  and  Chicago  Railway  Company 
shall  have  built  a  railroad  and  run  a  train  of  cars  from  Kirk- 
lin,  in   Clinton  county,  Indiana,  to  Carmel,  in  Hamilton 
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coanty,  Indiana.  And  if  said  company  shall  not  constract 
said  railroad  from  Kirklin,  in  Clinton  county,  Indiana,  to 
Carmel,  in  Hamilton  county,  Indiana,  and  run  a  train  of  cars 
to  within  one-fourth  of  a  mile  of  the  town  of  Carmel  within 
one  year  from  this  date,  in  Hamilton  county,  Indiana,  and 
also  to  Indianapolis,  in  Marion  county,  Indiana,  then  this 
note  shall  be  void.'' 

We  think  that  the  superior  court  was  clearly  right  in  hold- 
ing that  there  could  be  no  recovery  on  the  promise  unless  the 
railroad  was  completed  to  Carmel  and  to  Indianapolis  within 
one  year.  The  words  "  and  also  to  Indianapolis  "  are  to  be 
taken  in  connection  with  what  precedes  them,  and  thus 
taken,  there  can  be  no  doubt  that  the  condition  was  that  two 
things  should  be  done  within  one  year,  namely,  build  the 
railroad  to  Carmel,  and  to  Indianapolis.  The  words  ^^and 
also''  add  to  what  the  preceding  words  stipulated,  and  re- 
quired that  the  two  things  specified  should  be  done.  It  was 
not  enough  to  do  one  of  them ;  both  must  be  done. 

The  words  '^and  also  to  Indianapolis"  can  not  be  treated 
as  mere  surplusage,  as  counsel  contends,  for  they  are  free  from 
obscurity,  are  not  inconsistent  with  any  other  part  of  the 
instrument,  but,  on  the  contrary,  add  an  important  element 
to  the  contract. 

It  is  an  elementary  rule  that  all  the  words  of  a  contract 
are  to  be  given  effect,  unless  the  context  very  decisively 
shows  .that  they  are  to  be  disregarded,  and  the  courts  will  not 
declare  words  to  be  meaningless  except  in  very  clear  cases. 

Judgment  affirmed. 

filed  Jane  22, 1887. 
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No.  11,113. 

Febrier  v.  Deutchiian. 

Sheriff's  Saul —  Votd  JudgmenL — Where  a  iadgment  ib  yoid  all  prooeed- 
ings  thereander,  including  a  sale,  are  also  void. 

Same.—SoU  Made  Under  Several  Judgments,  Some  VaHd  and  Some  Foiti.— A 
sale  made  nnder  several  judgments,  some  of  which  are  void  and  the 
others  valid  and  regular,  is  nevertheless  void. 

JuJDGMENT. — Cotis, — OtiAtno/  Low.—JurMietiotL—Diamiital  cf  Appeal — A 
judgment  for  costs  rendered  against  the  defendant  in  a  criminal  prose- 
cution, upon  dismissal  bj  a  court  having  no  criminal  jarisdiction,  is 
void. 

From  the  Clark  Circait  Coart. 

M,  C.  Hester^  for  appellant. 

D,  C,  Anthony  and  J,  K.  Marsh,  for  appellee. 

2iOLLARS,  C.  J. — Appellant  brought  this  action  to  recover 
from  appellee  the  real  estate  in  controversy.  He  claims  to 
be  the  owner,  and  entitled  to  the  possession  of  the  real 
estate,  by  virtue  of  a  sheriff's  deed  based  upon  a  sheriff's 
sale.  Whether  he  has  such  right  and  title  is  dependent  in 
the  first  place  upon  the  validity  or  invalidity  of  the  judg- 
ments under  which  the  sale  was  made*  If  the  judgments 
were  void,  all  subsequent  proceedings,  including  the  sale 
under  them,  were  also  void.  Marsh  v.  Sherman,  12  Ind. 
358 ;  Rorer  Judicial  Sales,  sections  608,  879,  880,  910,  913, 
927,  934. 

The  sheriff's  sale  was  made  under  judgments  for  costs  in 
four  different  cases.  Three  of  them  were  criminal  cases.  If 
the  judgment  in  one  of  the  criminal  cases  was  void  all  were 
void,  as  they  were  all  alike.  An  examination  of  one  of 
those  cases,  therefore,  will  be  sufficient. 

Appellant  proposed  to  prove  the  existence  and  validity  of 
those  judgments  by  introducing  in  evidence  the  files  and 
order-book  entries  of  the  common  pleas  court  of  Clark 
county.  The  files  in  one  of  the  cases,  so  offered,  as  the 
record  here  presents  them,  are  as  follows : 
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"State  of  Indiana    i    n  ^  i  •  *  /•       *  -t      v 

(Jomplaint  for  retailing  liquor 


V. 


without  license. 


**  Martin  Deutchman, 

"August  5th,  1870,  this  cause  came  before  me  on  a  change 
of  venue  from  James  Wilson,  a  justice  of  the  peace  of  Charles- 
ion  township,  and  a  transcript  of  the  proceedings  before  said 
jostice,  and  the  papers  in  said  cause  were  filed  before  me,  and 
the  trial  of  said  cause  set  for  the  sixth  inst.,  at  9  o'clock  A.  H. 

"August  6th,  1870.  C!ome  now  the  parties  and  the  de* 
'  fendant  pleads  not  guilty  to  said  complaint,  and  on  hearing 
the  evidence,  I  find  the  defendant  guilty  as  charged  in  said 
•complaint,  and  assess  his  fine  at  ten  dollars.  It  is,  there- 
fore, considered  that  the  defendant  make  his  fine  to  the  State 
of  Indiana  in  the  sum  of  ten  dollars,  and  pay  the  costs  of 
this  prosecution,  and  stand  committed  until  said  fine  and 
costs  are  paid  or  replevied.  Joel  M.  Smith,  J.  P. 

"August  8th,  1870,  the  defendant  took  an  appeal  to  the 
criminal  circuit  court  and  filed  his  recognizance  with  John  C. 
Wagner  surety,  which  is  apprpved,  and  appeal  granted.  Tran- 
script and  papers  filed  in  court  August  8th,  1 870. 

"August  20th,  1870,  the  defendant  also  took  an  appeal  to 
the  Clark  Common  iPleas  Court. 
"  State  op  Indiana,  Clark  County. 

"  I  certify  that  the  above  and  foregoing  is  a  full,  true  and 
complete  transcript  of  the  proceedings  and  judgment  in  the 
foregoing  entitled  cause,  as  found  on  my  docket  now  legally 
in  my  possession. 

"  Witness  my  hand  and  seal  this  6th  day  of  September, 
1 870.  Joel  M.  Smith,  J.  P.    [seal] 

"  Costs  17.65.'' 

The  entry  in  the  cause  upon  the  order-book  of  the  com- 
mon pleas  court  of  Clark  county  is  as  follows : 

"  State  op  Indiana 

V. 

■"  Martin  Deutchman. 

^^  Comes  now  Bobert  J.  Shaw,  Esq.,  who  prosecutes  the 


\ 
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pleas  of  the  State  in  this  behalf,  and  moves  the  ooart  to  dis- 
miss this  cause,  for  the  reason  that  this  court  has  no  jurisdic- 
tion thereof,  and  this  cause  is  dismissed.  It  is  further  con- 
sidered by  the  court  that  the  plaintiff  recover  of  the  defendant 
all  costs  in  and  about  this  court  expended.'' 

The  court  below  ruled  out  the  above  '^  files  and  entries/' 
and  appellant  excepted,  and  assigned  the  ruling  as  a  cause 
for  a  new  trial. 

It  very  clearly  appears  from  the  offered  evidence,  as  it  did 
not  appear  upon  the  former  appeals  (Ferrier  v.  Deuiehman,  51 
Ind.  21,  Ferrier  v.  Deutchman,  81  Ind.  390),  that  three  of 
the  judgments  under  which  the  sale  was  made  by  the  sheriff 
were  in  criminal  cases. 

How  those  cases  came  to  be  docketed  in  the  common  pleas 
court  is  not  shown  by  the  record,  except  by  the  entry  of  the 
justice  of  the  peace.  It  is  shown  by  his  entries  that  after 
appellee  had  been  convicted  by  him,  he  took  appeals  to  the 
criminal  court,  and  that  those  appeals  were  perfected  by  the 
filing  of  bonds  or  recognizances,  and  the  transmission  and 
filing  of  the  papers  in  the  criminal  court.  There  is  a  further 
entry  that,  subsequent  to  the  perfecting  of  the  appeals  to  the 
criminal  court,  appellee  ^^  took  appeals  to  the  common  pleas 
court,"  but  it  is  not  recited  that  he  filed  additional  appeal 
bonds  or  recognizances,  or  that  the  papers  were  transmitted 
to,  and  filed  in,  the  common  pleas  court ;  indeed,  it  is  ap- 
parent that  the  papers  in  the  cases  could  not  have  been  so 
transmitted  and  filed,  for  the  reason  that  they  had  already 
been  transmitted  to,  and  filed  in,  the  criminal  court.  The 
cases,  however,  seem  to  have  been  docketed  in  the  common 
pleas  court,  and  it  is  not  material  for  the  purposes  of  this 
decision  whether  or  not  proper  transcripts  and  papers  were 
filed  in  that  court. 

Prior  to  1869  the  common  pleas  court  had  jurisdiction  in 
cases  of  misdemeanors.  Before  the  appeals  were  taken,  a 
criminal  court  had  been  established  in  Clark  county,  and  had 
exclusive  jurisdiction  in  all  criminal  prosecutions  in  the 
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•county,  both  original  and  on  appeal  from  justices'  courts. 
Afler  the  establishment  of  the  criminal  court  the  common 
pleas  court  had  no  criminal  jurisdiction  either  original  or  on 
appeal  from  justices'  courts.  That  seems  to  have  been  un- 
derstood by  the  judge  of  that  court  and  by  the  prosecuting 
attorney^  aud^  hence,  the  motion  by  the  prosecuting  attorney 
and  the  orders  of  the  court  dismissing  the  causes. 

For  some  reason,  not  apparent,  the  judge  went  further,  and 
rendered  judgments  in  favor  of  the  State  and  against  appel- 
lee for  the  costs  made  in  that  court.  Were  those  judgments 
void?  We  think  they  were.  In  the  first  place, the  common 
pleas  court  had  no  jurisdiction  to  render  a  judgment  of  any 
kind  in  criminal  causes.  It  could  no  more  render  a  judg- 
ment for  costs  against  a  defendant  than  it  could  render  a 
judgment  of  conviction.  It  was  the  duty  of  that  court, 
^pon  finding  criminal  causes  upon  its  dockets,  to  dismiss 
them  if  brought  there  originally,  or  to  dismiss  the  appeals  if 
brought  there  by  appeals,  and  thus  clear  its  dockets  of  causes 
over  which  it  had  no  jurisdiction. 

The  renditirn  of  judgments  for  costs  in  favor  of  the  State 
And  against  appellee  was  the  exercise  of  jurisdiction,  and  ju- 
risdiction the  court  did  not  have.  Counsel  for  appellant  cite 
Dixon  V.  Hilly  8  Ind.  147,  and  Dyer  v.  Board,  etc.,  84.  Ind. 
642.  Those  were  civil  cases,  and  are  neither  conclusive  nor 
authority  here.  In  one  case  the  common  pleas  court  had 
jurisdiction  to  proceed  until  the  title  to  real  estate  came  in 
<{ue6tion,  and,  of  course,  up  to  that  point  had  authority  to 
tax  costs.  In  the  other  case  the  circuit  court  had  general 
jurisdiction  of  the  subject-matter.  The  infirmity  was  in  the 
proceedings  in  the  particular  case.  But  here,  as  we  have 
said,  the  common  pleas  court  did  not  have,  and  could  not  by 
any  act  of  the  parties  be  clothed  with  jurisdiction  of  the 
subject-matter.  And,  in  the  second  place,  the  statute  then 
in  force  provided  that  in  all  criminal  causes  where  the  per- 
son accused  should  be  acquitted  no  costs  should  be  taxed 
Against  him.     1  G.  &  H.,  p.  338,  section  25. 
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Upon  the  motion  of  the  prosecuting  attorney  the  court 
dismissed  the  causes.  If  we  assume  that  the  court  had 
authority  to  dismiss  the  causes,  and  take  the  orders  of  the 
court  literally,  they  amounted  to  an  acquittal ;  on  the  other 
hand,  if  the  orders  be  interpreted  as  dismissals  of  the  appeals, 
they  were  equivalent  to  acquittals  so  far  as  that  court  was 
concerned.  In  either  case  the  court  had  no  authority  to 
adjudge  costs  against  the  defendant. 

This  is  not  a  case  of  irregularities  in  the  proceedings. 
Here  the  judgments  were  rendered  by  a  court  without  juris- 
diction over  the  subject-matter,  and  in  violation  of  a  statute. 
It  is  not  a  case  of  voidable  judgments,  but  a  case  of  void 
judgments,  the  infirmities  being  apparent  upon  the  iaoe  of  the 
record.  The  judgments  being  void,  all  subsequent  proceed- 
ings based  upon  them  were  also  void. 

This  conclusion  renders  it  unnecessary  for  us  to  examine 
the  fourth  judgment  for  costs,  and  the  proceedings  under  it, 
upon  which  appellant,  in  pai*t,  bases  his  claim  of  title. 

Writs  upon  that  judgment,  and  upon  the  three  judgments 
for  costs  in  the  criminal  cases,  were  issued  to  the  sheriff.  He 
levied  them  at  the  same  time  upon  appellee's  real  estate,  and 
sold  it  upon  all  of  them. 

The  three  writs  w^re  void,  because  the  judgments  upon 
which  they  were  issued  were  void.  The  sale  by  the  sheriff 
was,  therefore,  under  our  decision,  void,  even  conceding  that 
the  other  judgment  and  all  proceedings  under  it  were  regular 
and  valid.  Brown  v.  McKay ^  16  Ind.484;  Hutchens  v.  Doe, 
3  Ind.  528. 

The  sale  being  void  for  the  reasons  above  stated,  the  judg- 
ment could  not  have  been  otherwise  than  for  appellee,  al- 
though the  other  judgment  and  the  proceedings  under  it  were, 
so  far  as  they  were  concerned,  regular  and  valid.  It  is,  there- 
fore, immaterial  whether  the  court  below  ruled  correctly  or 
erroneously  in  excluding  anything  pertaining  to  or  based 
upon  that  other  judgment. 

Judgment  affirmed  with  costs. 
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Elliott,  J.,  did  not  participate  in  the  decision  of  this 
isause. 
FUed  Jane  22, 1887. 


No.  18,809. 

The  State,  ex  rel.  Robinson,  v.  Carb,  Auditor  of 

State. 

Stats  Uhivebsitt. — Charader  of  (hrporoHon. — Badofoment  Fund, — InieresL 
— The  State  Uniyereity  is  not  a  public  corporation,  but  a  private,  or  at 
most  a  qufioi  public  one,  and  its  endowment  fund  is  not  embraced  bj  the 
phrase  ''public  funds''  as  used  in  section  5205,  B.  S.  1881,  fixing  the 
rate  of  interest  upon  the  latter  class  of  funds  at  eight  per  cent. 

SjlUK.— Repeal  cf  StcirUe,— -Interest  on  Public  Funde.—AtuiUor  <^  Stale.'-8eC' 
tion  4600,  B.  S.  1881,  requiring  the  auditor  of  state  to  loan  the  uni- 
versity fund,  for  which  provision  is  made  by  section  4595,  at  seven  per 
cent,  interest,  was  not  repealed  by  the  later  enactment,  section  5205, 
fixing  the  rate  of  interest  on  public  funds  at  eight  percent,  and  repeal- 
ing *'  all  acts  on  the  subject  of  interest,  including  such  as  relate  to 
interest  on  public  funds." 

From  the  Marion  Circuit  Court. 

W.  B.  Hord,  for  appellant. 

X.  T.  Michener,  Attorney  General^  and  /.  H,  Oillett,  for 
appellee. 

Mitchell,  J. — The  only  question  for  decision  in  this  case 
relates  to  the  rate  of  interest  which  the  auditor  of  state  is 
required  to  demand  upon  loans  of  the  ''university  fund." 

The  law  under  which  the  State  University  was  established 
provides  that  the  university  fund  shall  consist  of  certain 
lands  in  Monroe  and  Gibson  counties,  and  the  proceeds  of 
sales  thereof,  and  all  donations  for  the  use  of  the  university, 
when  the  same  is  expressly  mentioned  in  the  grant,  or  where 
in  such  grant  the  term  ''university"  only  is  used.  Section 
4595,  B.  S.  1881.  It  is  made  the  duty  of  the  auditor  when 
the  fund  is  paid  into  the  State  treasury  to  loan  the  principal. 
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the  annual  interest  to  be  applied  to  the  current  expenses  of 
the  university^  upon  warrants  drawn  by  the  auditor  upon  the 
treasurer  of  state,  on  the  requisition  of  the  board  of  trustees 
of  the  university.  The  manner  of  making  the  loans  and  the 
character  of  the  security  to  be  taken  are  particularly  pre- 
scribed. Section  4600,  R.  S.  1881,  provides  that,  "The 
rate  of  interest  required  shall  be  seven  per  cent,  in  ad- 
vance, payable  annually." 

The  later  act  of  1879,  section  5205,  R.  S.  1881,  provides 
that,  "All  acts  on  the  subject  of  interest,  including  such  as 
relate  to  interest  on  public  funds,  interest  on  purchase- 
money  of  canal,  college,  school,  or  saline  lands,  are  hereby 
repealed ;  and,  hereafter,  the  interest  on  public  funds,  pur- 
chase-money of  canal,  college,  school,  or  saline  lands,  and 
upon  the  permanent  school  fund,  shall  be  at  the  rate  of 
weight  dollars  a  year  on  one  hundred  dollars." 

It  became  a  question  in  the  mind  of  the  auditor  of  state, 
ss  to  whether  the  act  of  1879,  above  set  out,  did  not  by  im- 
plication repeal  section  4600,  so  as  to  make  it  his  duty  to 
decline  to  make  any  loan  of  the  university  fund  at  a  less 
rate  of  interest  than  eight  per  cent. 

It  will  be  observed,  that  it  is  the  interest  on  "  public  funds, 
purchase-money  of  canal,  college,  school  and  saline  lands, 
and  upon  the  permanent  school  fund,"  that  is  fixed  at  eight 
per  cent.  The  fund  designated  in  section  4595  as  the  uni- 
versity fund,  is  not  among  those  specifically  enumerated. 
Unless,  therefore,  that  fund  is  embraced  by  the  phrase  *^  pub- 
lic funds,"  it  would  seem  to  be  clear  that  it  is  not  affected  by 
section  5205.  In  our  opinion  it  is  not  a  public  fund  within 
the  meaning  of  that  section. 

The  university,  although  established  by  public  law,  and 
endowed  and  supported  by  the  State,  is  not  a  public  corpo- 
ration in  a  technical  sense.  In  the  language  of  the  court,  in 
Regents  of  the  University  of  Maryland  v.  Willianns,  9  Gill  & 
Johns.  365,  388 ;  "A  corporation  maybe  private,  and  yet 
the  act  or  charter  of  incorporation  contain  provisions  of  a 


MAY  TERM,  1887.  337 

The  State,  ex  tW.  Bobinsoo,  v.  Garr,  Aaditor  of  State. 

purely  public  character^  introduced  solely  for  the  public 
good.  *  *  ♦  A  public  corporation  is  one  that  is  created 
for  political  purposes,  with  political  powers,  to  be  exercised  for 
purposes  connected  with  the  public  good  in  the  administration 
of  civil  government;  an  instrument  of  the  government  sub- 
ject to  the  control  of  the  Legislature,  and  its  members  o£B- 
cers  of  the  government,  for  the  administration  or  discharge 
of  public  duties,  as  in  the  cases  of  cities,  towns,''  etc.  YoT" 
fnouih  V.  North  Yarmouth^  34  Maine,  411;  NorUi  YarfMmth 
V.  SkiUingSy  45  Maine,  133. 

There  are  three  classes  of  corporations,  to  wit,  public  mu- 
nicipal corporations,  the  object  of  which  is  to  promote  public 
interest;  corporations  technically  private  but  of  a  quaM  pub- 
lic character,  having  in  view  some  public  enterprise  in  which 
the  public  interests  are  involved,  and  corporations  strictly 
private.  1  Dill.  Munic.  Corp.,  sees.  52,  53.  DartTnoulh  Col- 
lege V.  Woodward,  4  Wheat.  518 ;  Minerva  Ditch  Co.  v.  Zel- 
ierbaeh,  37  Cal.  543 ;  Foster  v.  Fowler,  60  Pa.  St.  27. 

The  act  under  which  the  State  University  was  established, 

made  provision  for  a  board  of  trustees,  and  enacted  that 

**  they  and  their  successors  shall  be  a  body  politic,  with  the 

style  of  '  The  Trustees  of  Indiana  University,'  in  that  name 

to  sue  and  be  sued,"  etc.    This  corporate  body  is  invested 

-with  the  power  to  possess,  take  and  hold,  in  their  corporate 

name,  all  the  real  and  personal  property  of  the  university 

for  its  benefit,  and  is  authorized  to  expend  the  income  thereof 

for  the  benefit  of  the  institution.     It  is  authorized  to  make 

all  by-laws  necessary  to  carry  into  effect  the  general  purposes 

for  which  the  institution  was  organized.    The  corporation 

thus  organized  has  none  of  the  essential  characteristics  of  a 

public  corporation.     It  is  not  a  municipal  corporation.     Its 

members  are  not  officers  of  the  government,  or  subject  to  the 

control  of  the  Legislature  in  the  management  of  its  affairs, 

and  the  university  fund,  derived  in  the  manner  pointed  out 

in  section  4695,  does  not  belong  to  the  State. 

Vol.  111.— 22 
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That  the  university  was  established  under  the  direct 
authority  of  the  State,  through  a  special  act  of  the  Legis- 
lature, or  that  the  charter  contains  provisions  of  a  purely 
public  character,  nor  yet  that  the  institution  was  wisely 
established,  and  is  and  should  be  perpetually  maintained  at 
the  public  expense,  for  the  public  good,  does  not  make  it  a 
public  corporation^  or  constitute  its  endowment  fund  a 
public  fund. 

While  it  is  made  the  duty  of  the  auditor  of  state  to  loan 
out  the  fund  when  paid  into  the  treasury  of  the  state,  and 
although  the  disposition  of  the  lands  and  the  managemcDt 
of  the  fund  are  placed  in  the  hands  of  public  officers  of  the 
State,  the  university  fund,  nevertheless,  remains,  and  must 
continue  a  special  fund  for  the  exclusive  benefit  of  the  uni- 
versity. The  legal  status  of  the  State  University  being  that 
of  a  technically  private,  or,  at  most,  quasi  public  corpora- 
tion, the  univei'sity  fund,  of  which  it  is  the  sole  beneficiary, 
is,  therefore,  not  a  public  fund,  within  the  meaning  of  the 
law. 

It  can  not  be  supposed  that  the  act  of  1879,  repealing  "all 
acts  on  the  subject  of  interest,  including  such  as  relate  to 
interest  on  public  funds,"  etc.,  was  intended  to  repeal  any 
part  of  the  several  acts  establishing  the  State  University,  or 
to  affect  the  interest  on  its  special  endowment  fund.  There 
is  no  pretence,  of  course,  that  the  law  regulating  the  rate  of 
interest  at  which  the  university  fund  is  to  be  loaned,  is  re- 
pealed in  express  terms.  If  repealed  at  all  it  is  by  impli- 
cation. No  maxim  receives  more  universal  recognition,  or 
is  more  rigidly  adhered  to  by  the  courts,  in  the  construction 
of  statutes,  than  that  the  law  does  not  favor  repeals  by  im- 
plication. To  statutes  enacted,  like  that  under  consideration, 
for  a  special  purpose,  this  rule  has  peculiar  application.  The 
legislature  having  by  a  special  statute  erected  a  corporation 
of  the  character  described,  and  having  made  it  the  beneficiary 
of  a  special  fund,  with  the  loaning  and  management  of  which 
it  has  charged  the  auditor  of  state,  whose  duties  in  that  re- 
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spect  are  specifically  pointed  out,  that  statute,  with  the 
amendments  thereto,  until  it  is  expressly  repealed  or  modi- 
fied, must  be  regarded  as  furnishing  the  guide  for  the  auditor's 
conduct. 

It  is  worthy  of  consideration  that  the  statute  which  is  sup- 
posed to  effect  a  repeal  of  the  section  regulating  the  rate  of 
interest  at  which  the  auditor  shall  loan  the  university  fund, 
contains,  after  the  phrase  ^^  public  funds,"  a  specific  enumer- 
ation of  the  funds  upon  which  the  rate  of  interest  is  fixed  at 
eight  per  cent.  These  are  "purchase-money  of  canal,  col- 
lege, school  or  saline  lands,  and  upon  the  permanent  school 
fund."  The  phrase  "  public  funds  "  may  be  regarded  as  em- 
bracing, in  a  general  sense,  the  particular  funds  subsequently 
enumerated. 

This  is  according  to  "  a  well  known  rule  for  the  construc- 
tion of  statutes,  which,  though  ancient,  is  always  adhered 
to,"  by  which  the  general  words  in  one  clause  of  a  statute 
may  be  limited  and  restrained  by  the  particular  words  in  the 
same  or  a  subsequent  clause.  Sedgwick  Statutory  Construc- 
tion, p.  360. 

The  application  of  this  rule,  as  well  as  the  other  consider- 
ations mentioned,  leads  to  the  conclusion  that  the  statute  reg- 
ulating the  rate  of  interest  to  be  paid  upon  the  loan  of  the 
university  fund,  was  in  no  wise  affected  by  the  later  act,  re- 
lating to  the  subject  of  interest  upon  public  funds. 

This  conclusion  results  in  the  reversal  of  the  ruling  and 
judgment  of  the  Marion  Circuit  Court. 
Judgment  reversed,  with  costs. 
Filed  June  17,  1887. 
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Crihinal  ^a,\7,— Instruction  to  Jury, — Invaaion<^  I\mnee  <^  Jury. — An  in- 
struction to  the  jurj  in  a  criminal  cause,  to  the  effect  that,  under  the 
evidence  adduced,  if  they  find  the  defendant  guiltj,  it  is  an  aggravated 
^  offence,  and  that  they  have  the  right  to  fix  a  proper  penalty,  is  an  inva- 

sion of  the  province  of  the  jury,  and  erroneous. 

8ame. — Pretence  of  Prisoner  Throughout  TrwL — In  a  criminal  prosecution, 
where  the  offence  charged  is  punishable  by  death,  or  by  confinement  in 
the  State  prison  or  county  jail,  the  defendant  must  be  personally  pres- 
ent during  the  trial,  unless  he  in  some  way  waives  the  right,  and  if  any 
substantial  part  of  the  trial  is  had  in  his  absence  without  his  consent, 
notwithstanding  the  presence  of  his  counsel,  it  is  such  an  error  as  re- 
quires a  reversal  of  the  judgment  on  appeal. 

^AME. — Instructing  Jury  Fourt  of  Trial. —  WWuirawal  of  Erroneous  TnstructioiL — 
Instructing  the  jury  is  a  part  of  the  trial,  and  if  the  jury,  after  retire- 
•ment,  are<nil]ed  back  into  the  court-room,  and  an  erroneous  instruction 
withdrawn  or  corrected  by  a  statement  of  the  court,  in  the  absence  of  the 
defendant,  who  is  charged  with  a  crime  of  the  class  above  mentioned, 
4t  is  error. 

JFrora  the  Vigo  Circuit  Court. 

•J.  R.  Courtneyyfor  appellant. 

L.  T.  Michener^  Attorney  General,  D.  W.  Henryy  Prose- 
-cuting  Attorney,  D.  K  Taylor,  W.  B.  Hord  and  J.  H.  GiU 
^letty  for  the  State. 

ZoLLARS,  C.  J. — Appellant  was  convicted  upon  a  charge 
•^of  burglary,  and  sentenced  to  the  State  prison  for  a  period 
-of  seven  years. 

The  seventh  instruction  given  by  the  court  was  as  follows: 
^^  Under  the  evidence  in  this  cause,  if  you  find  the  defendant 
^ilty,'it  is  an  aggravated  burglary,  and  you  have  a  right  to 
fix  a  proper  penalty." 

That  the  instruction  was  erroneous,  because  it  fnvaded  the 
province  of  the  jury,  and  was,  in  effect,  an  instruction  to 
them  to  inflict  a  severe  penalty,  seems  clear.  For  analogous 
•cases  see  Gine  v.  HAndseg/^  110  Ind.  337,  and  cases  there 
cited. 
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After  the  jury  retired,  and  had  had  the  case  under  consid- 
eration for  some  time^  the  trial  court  had  them  recalled  to 
the  court-room,  and  having  stated  to  them  that  he  had  given 
the  above  instruction,  repeating  it,  instructed  them  further, 
as  follows:  "I  want  to  say  to  you,  that  I* guess  this  is  not 
correct,  and  you  will  disregard  it.  It  is  a  question  for  the 
jury  to  determine  the  nature  of  the  crime,  and  the  punish- 
ment they  will  inflict  therefor." 

The  foregoing  was  clearly  an  instruction.  To  withdraw  a 
charge  piven,  and  instruct  the  jury  that  it  is  not  the  law  and 
should  be  disregarded  by  them,  is  as  much  an  instruction  as 
the  giving  of  the  charge  in  the  first  place.  Here,  not  only 
was  the  instruction  withdrawn  as  not  being  the  law,  but  the 
jury  were  further  instructed  that  it  was  for  them  to  deter« 
mine  the  nature  of  the  crime  and  the  punishment  to  be 
inflicted.     See  Stephenson  v.  State^  110  Ind.  358. 

When  the  jury  retired  in  the  first  instance,  appellant  was 
returned  to  the  county  jail.  He  had  no  notice  that  the  jury 
were  to  be  recalled,  nor  that  they  were  recalled  for  further 
instructions,  and  was  not  present  when  they  were  recalled  and 
the  further  instruction  given. 

Was  the  giving  of  the  instruction  in  his  absence  such  error 
as  requires  the  reversal  of  the  judgment? 

The  statute  provides,  section  1786,  R.  S.  1881,  that  no* 
person  prosecuted  for  any  offence  punishable  by  death,  or  by 
confinement  in  the  State  prison  or  county  jail,  shall  be  tried: 
unless  personally  present  during  the  trial.     In  such  cases^ 
the  presence  of  the  defendant's  counsel  does  not  meet  the  re- 
quirement of  the  statute.     He  must  be  personally  present 
unless  he  in  some  way  waives  that  right.     Such  is  the  posi- 
tive requirement  of  the  statute.     No  court  can  dispense  with 
it.      If  the  trial,  or  any  substantial  part  of  it,  is  had  in  the 
absence  of  the  accused  without  his  consent,  the  statute  ia 
violated  and  his  rightd  invaded. 

Such  an  invasion  can  not  be  regarded  by  the  courts  as  a 
harmless  error.     Instructing  the  jury  is  clearly  a  part  of  the 
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trial.  If  one  instruction  may  be  given  in  the  absence  of  the 
accused  and  without  his  knowledge,  there  is  no  good  reason 
why  the  whole  of  the  instructions  may  not  be  given  in  his 
absence  and  without  his  knowledge.  And  if  this  court, 
looking  to  one  inUruction  so  given,  may  say  that  the  giving 
of  it  in  the  absence  of  the  accused  did  not  afiect  his  substan- 
tial rights,  and  was,  therefore,  a  harmless  error,  there  would 
seem  to  be  no  good  reason  why,  looking  to  all  of  the  instruc- 
tions in  the  case,  given  in  the  absence  of  the  accused,  the 
giving  of  them  did  not  affect  his  substantial  rights,  and  was, 
therefore,  a  harmless  error.  To  treat  such  errors  as  harmless 
would  be  to  entirely  overthrow  the  statute. 

Some  of  the  States  have  statutes  similar  to  ours,  but 
"whether  such  statutes  exist  or  not,  the  holdings  have  gen- 
•erally  been,  that  the  trial  in  a  felony  case  can  not  proceed  to 
■any  substantial  extent  in  the  absence  and  without  the  con- 
sent of  the  accused ;  and  that  to  so  proceed  with  the  trial  in 
his  absence  is  an  error  for  which  the  judgment  must  be  re- 
veraed.  1  Bishop  Crim.  Proc,  section  273;  State  v.  Wilson, 
50  Ind.  487  (19  Am.  R.  719) ;  Maurer  v.  People,  43  N.  Y. 
1 ;  Oo88  V.  State,  40  Texas,  520;  Prine  v.  Commonwealth,  18 
Pa.  St.  103  ;  State  v.  Buckner,  25  Mo.  167  ;  State  v.  Barnes, 
^59  Mo.  154;  Rolls  v.  State,  52  Miss.  391 ;  Dodge  v.  People, 
4  Neb.  220;  State  v.  Hughes,  2  Ala.  102;  People  v.  Perkins, 
1  Wend.  91 ;  Holliday  v.  People,  4  GiL  (111.)  Ill ;  Qark  v. 
^State,  4  Humph.  (Tenn.)  254;  1  Chittj  Crim.  Law,  411; 
Graham  v.  State,  40  Ala.  659;  Wharton  Crim.  PI.  &  Pr., 
section  714. 

The  above  statute,  in  relation  to  the  presence  of  the  ac- 
cused in  criminal  prosecutions,  is  no  less  emphatic  and  un- 
qualified than  is  the  statute  requiring  the  court  to  charge 
the  jury  in  writing,  upon  the  request  of  the  defendant.  In 
construing  that  statute  we  have  been  constrained  to  hold  that 
a  violation  of  it  by  giving  a  part  of  the  instructions  orally, 
can  not  be  treated  as  a  harmless  error.     The  reasoning  by 
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which  that  oonclusion  was  reached  is  applicable  here.  Sec 
Stephenson  v.  State,  supra. 

On  account  of  the  error  in  instructing  the  jury  in  the 
absence  of  appellant  the  judgment  must  be  reversed. 

Other  questions  have  been  discussed^  but  as  they  are  not 
likely  to  arise  upon  another  trial,  they  need  not  be  decided. 

The  judgment  is  reversed,  and  the  clerk  is  directed  to 
make  the  proper  order  for  the  return  of  appellant. 

Filed  June  23, 1S87. 


No.  12,899. 

Rogers  et  al.  v.  The  Union  Central  Life  Insurance 

Company. 

Supreme  Coubt. — AnignmeiU  of  Error. — Joint  Assignment. — Effect  of. — Oom- 

^int  Good  as  to  One  Appellant.-~WheTe  a  complaint  is  good  as  to  one 

appellant,  a  joint  assignment  of  errors  will  not  prevail  against  it. 
Pleading. — Complaint.— Demurrer. — A  complaint  which  shows  that  the 

plain  tiff  is  entitled  to  some  relief  will  repel  a  demurrer. 
Married  Woman. — Estoppel. — A  married  woman,  whose  representationR 

were  relied  upon  by  one  who  contracted  with  her  in  good  faith,  is  estopped 

to  deny  the  character  of  her  contract. 
Foreclosure  of  Mortgage. — Equitable  Cognizance. — Not  Triable  by  Jury. 

— A  suit  for  the  foreclosure  of  a  mortgage  is  of  equitable  cognizance^ 

and  the  issues  therein  are  not  triable  by  jury. 

From  the  Vigo  Superior  Court. 

a  F.  McNutt,  J.  G.  MeNutt,  S.  O.  Davis,  S.  B.  Dams  and 
Z.  N.  Pierce,  for  appellants. 
H.  B.  Jones,^  for  appellee. 

Elliott,  J. — The  appellee's  complaint  is  founded  upon 
promissory  notes  executed  by  Mary  Jane  Rogers,  and  a  mort- 
j^age  securing  them  executed  by  her  and  her  husband,  New- 
ton Rogers. 

The  complaint  is  attacked  by  the  assignment  of  errors 
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jointly  made  by  the  appellants,  and  as  the  complaint  is  cer- 
tainly good  as  to  one  of  them,  the  attack  must  fail,  even  if 
it  were  conceded  that  it  is  bad  as  to  one  of  them.  It  is  well 
settled  that  a  joint  assignment  of  errors  will  not  prevail  if 
the  complaint  is  good  as  to  one  of  the  appellants.  Hoes  v. 
Boyer,  108  Ind.  494;  Hochatedler  v.  Hochstedler,  108  Ind. 
506.  We  need  not,  therefore,  inquire  whether  the  complaint 
is  bad  as  to  one  of  the  appellants,  for  if  we  find  it  good  as  to 
either  we  must  hold  the  attack  upon  it  to  be  unavailing. 

The  only  points  made  against  the  complaint  which  affect 
both  appellants,  are,  that  it  fails  to  aver  that  the  notes  are 
due  and  unpaid,  and,  also,  fails  to  show  to  whom  the  notes 
are  payable. 

The  second  point  is  based  on  a  misapprehension  of  the 
record,  for  the  notes  filed  with  the  complaint  show  who  the 
payee  is,  and  it  is  also  shown  in  the  body  of  the  pleading 
that  the  appellee  is  the  payee  of  the  notes.  The  first  point 
is  not  well  taken,  because,  as  to  some  of  the  notes  it  is  dis- 
tinctly averred  that  they  are  due  and  unpaid,  and  this  would 
entitle  the  plaintiff  to  some  part  at  least  of  the  relief  de- 
manded. It  is  well  settled  that  a  complaint  which  shows 
the  plaintiff  entitled  to  some  relief  will  repel  a  demurrer. 
Bayless  v.  Glenuy  72  Ind.  5.  But  we  think  the  complaint 
shows  by  fair  implication  that  all  of  the  notes  were  due  and 
unpaid,  and  this  is  certainly  sufficient  after  verdict. 

Mary  J.  Rogers  alleges  in  her  separate  answer  that  at  the 
time  she  executed  the  notes  and  mortgage  she  was  a  married 
woman  and  the. owner  of  the  property  mortgaged;  that  she 
executed  the  notes  and  mortgage  as  surety  for  her  husband, 
and  for  no  other  consideration. 

The  appellee  replied  to  this  answer  in  six  paragraphs.  To 
the  third,  fourth,  fifth  and  sixth  paragraphs  of  this  reply  the 
appellants  demurred ;  the  demurrers  were  not,  however,  ad- 
dressed to  each  paragraph  of  the  reply,  but  to  all  the  para- 
graphs collectively.  If  any  one  of  these  paragraphs  was 
good  there  was  no  error  in  overruling  the  demurrer. 
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We  think  that  some  of  the  paragraphs  were  good.  The 
fiicts  pleaded  show  that  the  appellee  was  informed  by  Mis* 
Rogers  that  the  money  she  sought  to  obtain  was  for  her  own 
Benefit;  that  she  was  not  undertaking  as  the  surety  of  her 
husband ;  that^ the  appellee  believed  her  statements^  and,  re- 
lying on  their  truth,  loaned  her  the  money  she  desired ;  and 
tEey~sIiow,  also,  that  the  appellee  rightfully  relied  on  her 
representations.  Our  decisions  establish  the  rule  that  a 
married  woman  may  estop  herself  by  her  conduct  from  de- 
nying  that  a  loan  effected  by  her  was  for  her  benefit.  As 
said  in  Orr  v.  White,  106  Ind.  341, "She  may  now  be  bound 
by  an  estoppel  in  pais,  like  any  other  person.'^  This  has 
been  expressly  ruled  in  other  cases.  Vogel  v.  Leiehnery  102 
Ind.  55;  Cupp  v,  Campbell,  103  Ind.  213;  Ward  v.  Berk- 
shire Life  Ins.  Cb.,  108  Ind.  301. 

In  the  case  last  cited,  the  facts  were  very  similar  to  those 
pleaded  in  the  reply  before  us,  and  aftc^r  a  full  discussion 
of  the  question,  it  was  held  that  the  married  woman  was 
estopped  to  deny  that  the  money  was  obtained  for  her  own 
benefit.  We  did  not  hold  in  that  case  that  the  form  or 
recitals  of  the  contract  will  work  an  estoppel,  nor  do  we  so 
hold  in  this.  What  we  do  hold  is,  that  by  her  conduct  and 
representations,  relied  upon  by  one  who  contracted  with  her 
in  good  faith,  she  is  estopped  to  deny  the  character  of  her 
contract.  If  the  party  with  whom  she  contracts  does  not  act 
in  good  faith,  or  if  he  knows  or  has  the  means  of  ascertain* 
ing  the- truth,  he  can  not  successfully  insist  upon  an  estoppel. 
But  the  presumption  is  ao^inst  bad  faith,  and  until  the  con- 
trary appears,  that  presumption  must  prevail. 

We  think  that  we  were  right  in  holding  that  where  it  ap- 
pears that  the  disability  of  coverture  exists,  it  devolves 
upon  the  party  seeking  the  judgment  to  show  that  the  contract 
was  one  which  the  married  woman  had  capacity  to  make* 
Vogel  V.  Leichner,  supra;  Oupp  v.  Campbell,  supra.  But  this 
does  not  prevent  the  party  from  showing  that  he  relied  upon 
the  conduct  of  the  married  woman.     It  would  be  a  fraud 
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which  she  will  not  be  allowed  to  perpetrate  for  her  to  repu- 
diate her  representations  as  against  one  who  has  in  good 
faith  relied  upon  them.  Oar  decisions  all  recognize  the  rule 
that,  under  the  provisions  of  the  act  of  1881,  a  married  wo- 
man may  be  estopped,  and  that  when  she  attempts  to  deny 
what  she  has  previously  affirmed  she  is  guilty  of  a  legal 
fraud.  Upon  the  admitted  facts  stated  in  the  reply,  the  ap 
pellant  Mary  J.  Rogers  was  estopped  to  deny  the  character 
of  the  contract  into  which  she  entered. 

There  was  no  error  in  refusing  a  jury  trial.  The  suit  was 
of  equitable  cognizance  and  the  whole  issue  became  one  for 
the  chancellor  and  not  for  the  jury.  This  we  regard  as 
firmly  settled.  Oarmiohael  v.  Adams,  91  Ind.  526;  ^eld  v. 
Holzman,  93  Ind.  205 ;  Quart  v.  AbbeU,  102  Ind.  233,  239 
(52  Am.  R.  662) ;  Brown  v.  Ruaaell,  105  Ind.  46,  and  cases  ' 
cited. 

It  is  contended  that  the  judgment  should  be  reversed  be- 
cause the  bill  of  exceptions  does  not  show  that  any  evidence 
was  given,  but  does  show  that  testimony  was  offered.  The 
appellants  take  a  very  erroneous  view  of  the  subject.  Upon 
them  rests  the  burden  of  showing  error  in  the  record,  and 
if  all  the  evidence  was  necessary  to  show  this,  it  was  for 
them  to  bring  it  into  the  record.  If  the  evidence  is  not  all 
in  the  record,  the  presumption  that  the  trial  court  did  right 
will  prevail.  If  the  bill  of  exceptions  is  defective  the  appel- 
lants must  suffer  and  not  the  appellee. 

Judgment  affirmed. 

Filed  June  23, 1887. 
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No.  13,705. 

Crooks,  Auditor,  v.  Kennett. 

Married  Wouils, ^Separate  Real  Eiiaie. — Afortgage  Ereculed  Upon  to  Secure 
Debt  (^  Another, — A  mortgage  executed  by  a  married  woman  upon  her 
separate  real  estate  to  secure  the  debt  of  her  husband  or  others  is  in- 
▼alid,  and  can  not  be  enforced. 

Husband  and  Wife.— Tenanto  hy  Eniiretien, — Mortgage  by  to  Secure  Debt  cf 
Httabandor  Others. — A  mortgage  executed  by  a  husband  and  wife  upon 
real  estate  owned  by  them  as  tenants  by  entireties,  to  secure  the  pay- 
ment of  a  debt  due  from  the  husband  or  others,  is  invalid,  both  as  to 
the  husband  and  wife. 

Sams. — Coverture  a  Pertonal  Defence, — Not  Available  for  Third  Parties. — Mort^ 
gage. — Grantor  and  Grantee. — Coverture  is  a  personal  defence,  of  which 
third  parties  can  not  avail  themselves  for  their  own  benefit,  and  where 
a  husband  and  wife  mortgage  real  estate,  and  afterwards  sell  it,  the 
grantee  can  not  avail  himself  of  the  defence  against  the  mortgage  that 
it  was  executed  to  secure  the  payment  of  a  debt  due  from  the  husband 
alone,  and  that  at  the  time  of  its  execution  the  husband  and  wife  owned 
the  real  estate  as  tenants  by  entireties. 

Same. — OanceUaiion  c/  Mortgage. — Where  a  husband  and  wife,  owning  real 
estate  as  tenants  by  entireties,  sell  and  convey  the  same,  their  grantee 
can  not  maintain  an  action  against  one  holding  a  prior  mortgage  thereon 
executed  by  such  husband  and  wife  to  secure  a  debt  of  the  husband,  to 
have  his  title  quieted  and  such  mortgage  cancelled  on  account  of  such 
facts,  notwithstanding  an  averment  in  his  complaint  that  such  mort- 
gagee mcog^ises  and  admits  that  the  mortgage  is  void,  and  refuses 
either  to  cancel  or  to  bring  an  action  for  its  foreclosure. 
School  Fund  Mortqage. — Actum  to  Set  Aside. — County  Auditor  Not  Proper 
Ihrty. — In  an  action  to  set  aside  and  cancel  a  mortgage  executed  to  the 
State,  to  secure  a  loan  from  the  school  fund,  the  county  auditor  is  not 
a  proper  defendant,  and  a  judgment  against  such  officer  in  such  action 
will  not  bind  the  State,  it  not  being  a  party. 
SembUj  that  the  State  can  not  be  made  a  party  to  such  an  action. 

Prom  the  Hamilton  Circuit  Court. 

W.  S.  Cfhristian  and  J.  W.  Christian,  for  appellant. 
T.  J.  Kane  and  T.  P.  Dams,  for  appellee 

ZoL.'L.ARSi  C.  J. — Appellee   brought   this  action  against 
appellant  as  the  auditor  of  the  county,  to  have  his  title  to 
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the  land  described  in  the  complaint  quieted  as  against  a 
school  fund  mortgage. 

The  facts  stated  in  the  complaint,  so  far  as  they  are  mate- 
rial here,  are  that  the  real  estate  was  owned  by  Eunice  Jack- 
son and  Joel  C.  Jackson,  husband  and  wife,  as  tenants  by 
entireties;  that,  on  the  19th  day  of  October,  1883,  the  hus- 
band borrowed  $300  of  the  school  fund,  and  to  secure  the  re- 
payment of  the  same,  he  and  his  wife  executed  a  mortgage 
upon  the  real  estate,  payable  to  the  State,  which  mortgage 
was  properly  recorded;  that,  in  1886,  after  the  mortgage  had 
been  so  recorded,  appellee  purchased  the  real  estate  from  the 
Jacksons,  paying  full  value,  and  received  from  them  a  deed 
for  the  same  with  covenants  of  warranty;  that,  at  tho  time 
the  purchase  was  made,  the  mortgage  had  become  due  by 
reason  of  the  non-payment  of  interest  for  two  years;  that 
the  Jacksons  refused  to  convey  the  real  estate  to  appellee 
subject  to  the  mortgage,  or  to  pay  the  same,  or  to  allow  ap- 
pellee to  pay  the  same,  for  the  reason,  as  claimed  by  them, 
that  the  mortgage  was  void;  that,  although  the  interest  was, 
and  is  due  upon  the  mortgage  as  above  stated,  by  reason  of 
which  it  was  the  dutv  of  the  auditor  to  make  an  effort  to 
collect,  by  foreclosing  the  mortgage,  he  has  refused,  and  still 
refuses,  to  institute  such  proceedings,  upon  the  ground  that 
the  mortgage  is  void,  and  the  borrower,  Joel  C.  JacksoD,  is 
insolvent ;  that  the  auditor  also  refuses  to  cancel  the  mort- 
gage, and  that,  although  void,  it  is  a  cloud  upon  ap})e]- 
lee's  title. 

The  court  below  overruled  a  demurrer  to  the  complaint, 
rendered  judgment  quieting  the  title  to  the  real  estate,  as 
against  the  mortgage  and  all  claims  under  it,  in  behalf  of 
the  auditor  and  his  successors  in  oflSce,  and  directing  the 
clerk  to  cancel  and  discharge  the  mortgage  of  record. 

Did  the  court  below  err  in  overruling  the  demurrer  to  the 
complaint? 

These  propositions  are  settled  as  the  law  of  this  State, 
under  the  statutes  in  force  since  1881 : 
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Ist.  A  mortgage  executed  by  a  married  woman  upon  her 
separate  real  estate  to  secure  the  debt  of  her  husband  or 
others^  is  invalid  and  can  not  be  enforced. 

2d.  A  mortgage  executed  by  a  husband  and  wife  upon 
real  estate  owned  by  them  by  entireties,  to  secure  the  payment 
of  a  debt  due  from  the  husband  or  others,  is  invalid,  both  as 
to  the  husband  and  wife.  Vogel  v.  Leichner,  102  Ind.  56; 
McLead  v.  jEtna  Life  Ins.  Co.,  107  Ind.  394;  Bodge  v. 
Kinzy,  101  Ind.  102;  Oupp  v.  Campbell,  103  Ind.  213;  Eng- 
ler  Y.  Acker,  106  Ind.  223;  Jones  v.  Emng,  107  Ind.  313. 

3d.  Coverture  is  a  personal  defence,  of  which  third  parties 
can  not  avail  themselves  for  their  own  benefit ;  and,  hence, 
where  a  husband  and  wife  mortgage  real  estate  and  after- 
wards sell  it,  the  grantee  can  not  avail  himself  of  the  defence 
against  the  mortgage,  that  it  was  executed  to  secure  the  pay- 
ment of  a  debt  due  from  the  husband  alone,  and  that  at  the 
time  it  was  executed  the  husband  and  wife  owned  the  real 
estate  as  tenants  by  entireties.  Bennett  v.  Mattingly,  110  Ind. 
197 ;  Mna  Ins.  Co.  v.  Baker,  71  Ind.  102. 

These  rulings,  we  think,  very  clearly  apply  to  and  govern 
the  case  in  hearing.  That  appellee  is  not  defending  against 
the  mortgage  in  an  action  to  foreclose  it,  but  is  engaged  in 
an  aggressive  move  to  have  it  declared  void  and  cancelled  of 
record,  can  not  afiect  the  application  of  the  rules  of  law 
above  stated. 

Although  plaintiff  in  the  case,  seeking  affirmative  relief, 
appellee  is  none  the  less  seeking  to  overthrow  the  mortgage 
by  a  defence  personal  to  one  of  his  grantors,  and  of  which 
he  can  not  avail  himself. 

It  is  averred  that  at  the  time  of  the  sale  to  appellee,  the 
grantors,  upon  the  claim  that  the  mortgage  was  void,  refused 
to  sell  the  real  estate  subject  to  the  mortgage,  or  to  pay,  or 
to  allow  appellee  to  pay  it  off  and  deduct  the  amount  from 
the  purchase-money ;  and  that,  although  the  mortgage  was 
due,  by  reason  of  default  in  the  payment  of  interest,  the 
4iaditor,  admitting  that  it  was  void,  had  refused  to  cancel  it, 
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or  to  institute  any  proceeding  to  collect  the  amount  due  upon 
it.  Admitting  the  facts  so  pleaded  to  be  true,  as  the  demurrer 
doeSyWe  are  unable  to  see  how  they  can  enlarge  the  rights  on 
the  part  of  appellee  to  overthrow  the  mortgage,  beyond  what 
they  would  have  been  in  the  absence  of  such  facts.  The 
mortgage  is  payable  to  the  State,  and  the  amount  due  upon 
it  is  in  no  sense  the  property  of  the  county  auditor.  Neither 
his  judgment,  nor  his  admissions,  as  to  the  validity  of  the 
mortgage,  nor  his  laches  in  collecting,  or  attempting  to  col- 
lect the  amount  due  upon  it,  can  affect  the  rights  of  the 
State. 

Nor  can  the  claim  on  the  part  of  the  grantors  before  the 
sale,  that  the  niortgage  was  void,  and  their  refusal  to  allow 
appellee  to  pay  it  off  and  deduct  the  amount  from  the  pur- 
chase-money, clothe  him  with  means  of  overthrowing  the 
mortgage  which  he  would  not  have  had  in  the  absence  of 
such  claim  and  refusal. 

The  demurrer  to  the  complaint  should  have  been  sus- 
tained. 

We  may  observe^  in  passing,  that  it  is  not  apparent  to  us 
how,  in  any  event,  this  action  could  be  maintained  against 
the  county  auditor.  He  is  not  the  party  in  interest.  The 
mortgage  is  neither  payable  to  nor  owned  by  him ;  it  is  pay- 
able to  the  State.  The  State  is  the  party  in  interest.  The 
county  auditor  had  no  authority  to  cancel  the  mortgage  except 
upon  payment.  The  rights  of  the  State  in  and  to  the  mort- 
gage can  not  be  cut  off  by  the  judgment  of  a  court  in  an 
action  of  this  kind  to  cancel  the  mortgage,  the  State  not  being 
a  party.  The  State  is  not  a  party  here,  and  we  know  of  no 
statute  authorizing  a  suit  against  the  State  in  an  action  of 
this  sort. 

Appellee  may  be  in  a  position  to  lose,  but  he  purchased 
the  real  estate  with  full  knowledge  of  all  the  facts,  and  was 
bound  to  take  notice  that  he  could  not  avail  himself  of  a 
defence  to  overthrow  the  mortgage  which  was  personal  to  his 
grantors. 
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The  judgment  is  reversed^at  appellee's  costs^  and  the  cause 
is  remanded,  with  instructions  to  the  court  below  to  sustain 
appellant*s  demurrer  to  the  complaint. 

FUed  Jane  28, 1887. 


No.  12,786. 
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SHBBiFf^S  Sale. — ^uthaur, — Prior  Eneumbranee. — Effect  of  IhymeiU  hy 
litrehaaer. — ^Where  the  eqaity  of  redemption  in  real  estate  is  sold  on 
execution,  the  purchaser  takes  the  land  charged  with  all  prior  encum- 
brances. The  amount  bid  will  be  presumed  to  be  the  price  or  yalue  of 
the  property,  less  the  encumbrances,  and  where  the  purchaser  obtains 
title  to  the  land,  and  subsequently  pays  off  pre-existing  liens  of  which 
he  had  notice,  he  will  not  be  permitted  to  keep  them  alive  by  having 
them  assigned  to  himself,  when  to  do  so  would  operate  as  an  injury  to 
another  who  has  the  right  to  have  them  treated  as  extinguished. 

Same. — Married  Woman. — Mortgage. — G.  purchased  at  sheriff's  sale  on 
execution  a  tract  of  land  sold  as  the  property  of  B.,  subject  to  the  lien 
of  two  prior  mortgages  executed  by  B.  and  wife.  Afterwards  the  wife 
of  B.  had  her  one- third  interest  in  the  land  set  off  to  her  under  the 
provbions  of  the  act  of  March  11,  1875.  Subsequently,  G.'s  title  hav- 
ing matured,  he  purchased  and  had  assigned  to  him  one  of  the  prior 
mortgages,  which  he  caused  to  be  foreclosed  taking  the  decree  in  his 
own  name.  The  other  was  foreclosed,  and  the  decree  and  judgment 
purchased  by  and  assigned  to  G.  Both  decrees  adjudged  that  G.'s 
interest  in  the  land  should  be  first  sold  for  the  payment  of  the  debts. 
His  interest  exceeded  in  value  the  amount  of  the  judgments. 

Hdd^  that  by  the  purchase  of  the  mortgage  debts  by  G.,  they  were  thereby 
extinguished  as  to  Mrs.  B.,  and  no  longer  operated  as  liens  upon  her 
interest  in  the  land. 

Mabbeed  Woman. — Act  of  March  11  ^  1875. — Inchoate  Interest. — Sheriff* s 
Salt. — Prior  Mortgage. — A  married  woman,  who,  under  the  act  of  March 
11, 1875,  has  had  her  interest  in  her  husband's  real  estate,  which  has 
been  sold  on  execution,  set  off  to  her,  occupies  a  relation  analogous  to 
that  of  surety  as  to  prior  mortgages  on  the  whole  tract,  in  which  she 
has  joined,  and  the  two-thirds  of  the  land  taken  by  the  purchaser  at 
the  sheriff's  sale  is  charged  with  the  payment  of  all  such  prior  encum- 
brances, provided  it  is  of  sufficient  value. 
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ItEBfEDY. — MiMOfneeption  <^  Party, — A  party  who  imagines  be  has  two  or 
more  remedies,  or  who  misconceives  his  rights,  is  not  to  be  deprived  of 
all  remedy,  because  he  fintt  tries  a  wrong  one,  which  is  not  inconsistent 
with  his  true  and  effectual  remedy  which  he  should  have  parsaed  in 
the  first  instance. 

From  the  Randolph  Circuit  Court. 

E.  L.  Watson  and  /.  S.  Engle,  for  appellant. 
H.  C.  FoXy  J.  F.  Bobbins,  W.  A.  Thompson^  A.  O.  Marsh 
and  J.  W.  Thompsony  for  appellees. 

Mitchell,  J. — In  October,  1877,  Augustus  Bunch  was 
the  owner  of  a  tract  of  land  in  Randolph  county  which  was 
encumbered  by  two  mortgages,  in  the  execution  of  which  he 
and  his  wife  had  united.  The  mortgages  were  given  to  secure 
the  husband's  debts.  There  were,  at  the  date  above  men- 
tioned, several  judgments  against  Bunch,  which  imposed 
junior  liens  upon  the  land.  Grave  procured  these  judg- 
ments to  be  assigned  to  him,  and  caused  executions  to  be 
issued  thereon.  The  land  was  sold  at  sheriff's  sale,  Grave 
becoming  the  purchaser.  Bunch  failed  to  redeem,  and  the 
purchaser  received  a  sheriff's  deed.  The  sale  having  been 
made  after  the  act  of  March  11th,  1875,  came  in  force,  Mrs. 
Bunch,  the  wife  of  the  judgment  debtor,  became  vested  with 
a  fee-simple  title  to  the  undivided  one-third  of  the  land  pur- 
chased by  Grave,  subject  to  the  encumbrance  of  the  prior 
mortgages.  She  had  the  interest  thus  vested  in  her  set  off 
by  proceedings  in  partition.  Grave  went  into  possession  of 
the  two-thirds  set  off  to  him.  Subsequently  the  prior  mortr 
gages  were  foreclosed,  and  in  the  decrees  of  foreclosure,  both 
of  which  drew  ten  per  cent,  interest,  it  was  adjudged  that 
the  land  set  off  to  Grave  should  be  first  sold  to  satisfy  the 
mortgage  debts,  which  aggregated  $1,542.35.  The  land  set 
off  to  Grave  is  alleged  to  be  worth  $3,000.  One  of  the 
mortgages  was  assigned  to  Grave  before  it  was  foreclosed,  and 
the  decree  was  taken  in  his  name.  The  other  was  purchased 
and  assigned  to  him  after  it  was  foreclosed,  Grave  being  in 
possession  of  the  two-thirds  set  off  to  him,  and  assuming  to 
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be  the  owner  of  the  several  decrees  above  meDtioned,  which 
he  treated  as  being  on  foot,  declared  his  purpose  to  hold  them 
alive  until  the  several  decrees  and  accumulating  interest 
should  amount  to  a  sum  equal  to  the  value  of  the  whole 
tract,  when  he  proclaimed  his  purpose  to  sell  the  whole  to 
satisfy  the  several  mortgage  decrees. 

Through  some  singular  and  unaccountable  misconception 
of  her  rights,  Mrs.  Bunch  then  filed  a  petition  in  the  Ran- 
dolph Circuit  Court,  asking  that  Grave  be  compelled  to  pro- 
ceed and  sell  the  land,  accoi*ding  to  the  terms  of  the  several 
decrees,  claiming  that  the  two-thirds  set  off  to  him  was  more 
than  sufficient  in  value  to  satisfy  both, and  asserting  that  the 
purpose  of  Grave  to  hold  the  decrees  until  the  interest  should 
accumulate  was  inequitable,  and  injurious  to  her.  The  court 
made  an  order  according  to  the  prayer  of  the  petition. 
Grave  appealed  to  this  court,  and  the  order  of  the  circuit 
court  was  affirmed.  Grave  v.  Bunchy  83  lud.  4.  Afterwards 
Grave  issued  orders  of  sale  on  the  foreclosure  decrees,  which 
both  parties  seemed  to  treat  as  alive  and  in  force.  He  caused 
his  own  land  to  be  sold,  bidding  it  in  himself  for  one  hundred 
dollars. 

The  foregoing,  with  many  other  immaterial  facts,  are  set 
forth  in  a  petition  by  Mrs.  Bunch  to  the  Randolph  Circuit 
Ooort,  upon  which  she  again  asked  the  intervention  of  the 
coart.  She  prayed  that  it  might  be  adjudged  on  the  forego- 
ing facts  that  the  land  set  off  to  her  was  discharged  from  the 
lien  of  the  several  decrees,  which  Grave  assumed  to  hold, 
and  which  he  was  threatening  to  enforce  against  her  land, 
and  asked  that  her  title  might  be  quieted.  The  court  below 
sustained  a  demurrer  to  the  petition,  and  the  question  is, 
whether,  upon  the  facts  above  summarized,  the  appellant  is 
entitled  to  any  relief. 

The  most  serious  impediment  in  the  appellant's  way  is  the 
anotnalous  proceeding  by  which  she  sought  to  compel  the 
appellee  to  sell  the  two-thirds  of  the  land  to  which  he  had 
Vol.  111.— 23 
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obtained  title  under  the  sheriff's  sale,  in  order  to  satisfy  debti» 
which  he  claimed  to  be  owing  to  himself. 

It  is  now  insisted  that  Grave  ought  to  be  denied  anjr 
further  remedy  on  the  several  mortgage  decrees  because  of 
his  delay  in  proceeding  to  sell.  It  is  said  that  the  appellant 
is  without  the  means  to  bid  in  the  land;  that  meanwhile  a 
purchaser,  whom  she  had  procured,  and  who  stood  ready  to 
purchase  the  laad  owned  by  Grave  for  the  full  amount  of 
the  decree  and  costs,  has  invested  his  money  otherwise,  and 
now  declines  to  purchase,  and  that  hence  an  injury  has  re- 
sulted to  Mrs.  Bunch.  On  the  other  hand  it  is  asserted,  or 
rather  assumed,  that  Grave  occupies  the  relation  of  creditor 
to  the  land,  and  that  he  is  not  to  be  prejudiced  in  the  collection 
of  his  debt  by  mere  passive  delay ;  that  it  was  the  surety's 
business,  it  being  apparently  assumed  on  all  hands  that  Mrs. 
Bunch  occupies  the  relation  of  surety,  to  pay  the  debt  and 
then  proceed  against  the  property.  On  both  sides,  as  it  will 
thus  be  seen,  the  true  relation  of  the  parties  to  the  property^ 
and  to  each  other,  is  singularly  ignored. 

Grave,  it  will  be  remembered,  purchased  real  estate  owned 
by  Bunch,  at  an  execution  sale,  the  land  being  at  the  time 
subject  to  two  prior  mortgages.  It  is  well  settled  that  where 
an  equity  of  redemption  is  sold  on  execution,  the  purchaser 
takes  the  land  charged  with  the  payment  of  all  prior  encum- 
brances. The  land  becomes  the  primary  fund  for  the  pay- 
ment of  all  encumbrances  charged  upon  it  prior  to  that  upon 
which  the  sale  is  made.  The  amount  bid  will  be  presumed 
to  be  the  price  or  value  of  the  property,  less  the  encum- 
brances. In  such  a  case,  where  the  purchaser  obtains  title 
to  the  land  and  subsequently  pays  off  the  pre-existing  en- 
cumbrances, of  which  he  had  notice,  he  will  not  be  permit- 
ted to  keep  them  alive  by  having  them  assigned  to  himself. 
Having  obtained  the  fund  out  of  which  the  encumbrances 
are  to  be  paid,  he  does  nothing  more  than  to  discharge  his 
own  equitable  obligation  when  he  pays  them  off.  AUierton^ 
V.  Toneyy  43  Ind.  211 ;  Shuler  v.  Hardin,  25  Ind.  386;  Han-- 
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each  V.  Fleming y  103  Ind.  533;  Robins  v.  Swain,  68  111.  197; 
Weiner  v.  HeintZy  17  111.  259 ;  Mines  v.  Moorey  41  III.  27S; 
Johnson  V.  ^'nA,  51  N.  Y.  333;  Russell  v.  -d.//en,  10  Paige, 
249;  Cleveland  v.  Southard y  25  Wis.  479;  Jones  Mort.,  sec- 
tion 736. 

One  wbo  parchases  property  at  an  execution  sale,  is  in  the 
same  position  in  respect  to  previous  encumbrances  as  one 
who  takes  a  quitclaim  deed,  or  one  who  takes  a  deed  ex- 
pressly subject  to  encumbrances  which  constitute  a  charge 
upon  the  land.  Such  persons  do  not  become  personally  lia- 
able  to  pay  pre-existing  encumbrances,  but  as  in  each  case 
the  purchaser  is  deemed  to  have  deducted  the  amount  of  the 
prior  encumbrances  from  the  purchase-price,  the  land  in  his 
hands  becomes  the  primary  fund  out  of  which  the  encum- 
brances are  to  be  paid.  When  the  purchaser  pays  them  off, 
no  matter  by  what  method,  they  will  be  treated  as  extin- 
guished, unless  there  is  some  equitable  purpose  to  be  sub- 
served in  keeping  them  alive.  They  will  not  be  kept  alive, 
however,  when  to  do  so  would  operate  to  the  injury  of  an- 
other who  has  the  right  to  have  them  treated  as  extinguished. 
Pomeroy  Eq.,  section  1205;  Jones  Mort.,  section  737. 

Grave  having  become  the  owner  in  fee,  under  his  pur- 
chase at  the  execution  sale,  the  land  set  off  to  him  was,  under 
the  decrees  which  adjudged  that  his  lands  should  be  first 
acid,  primarily  charged  with  the  payment  of  the  prior  mort- 
gages.    This  was  so,  because  presumptively  he  had  deducted 
the  amount  of  these  mortgages  out  of  the  purchase-price 
Vfhen  he  bid  in  the  land.     When  he  purchased  and  took  as- 
signments of  the  mortgages,  he  simply  paid  the  balance  of 
the  purchase-money,  and  the  mortgages,  with  the  debts  which 
they  secured,  became  merged  in  the  fee  which  he  had  previ- 
ously acquired.     They  had,  therefore,  no  longer  any  exist- 
ence.   According  to  the  rule  that  where  two  titles  or  interests 
in  land  unite  in  the  same  person,  from  the  same  source,  the 
lesser  estate  or  interest  will  merge  in  the  greater  and  become 
extinct,  unless  there  be  some  just  and  equitable  intention  to 
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the  contrary  which  will  injure  no  one,  the  mortgages  which 
"vi^ere  assigned  to  Grave  became  extinguished.  Birke  v.  Ab- 
i>oU,  103  Ind.  1  (63  Am.  R.  474) ;  Montgomery  v.  Vtckery, 
110  Ind.  211. 

There  could  be  no  just  motive  or  equitable  purpose  which 
'would  authorize  Grave  to  keep  his  own  mortgages  alive 
against  his  own  land,  and  perform  the  novel  feat  of  selling 
his  land  to  pay  debts  which  he  had  already  paid,  and  for  the 
payment  of  which  his  land  was  equitably  charged.     He  knew 
^hen  he  purchased  the  land  at  the  execution  sale  that^  under 
the  law  of  1876,  he  acquired  a  right,  and  could  obtain  title 
as  against  the  wife  of  the  execution  debtor  to  the  undivided 
two-tbirds  of  the  land  and  no  more.     He  was  bound  to  know 
that  as  to  the  prior  mortgages,  executed  by  Mrs.  Bunch  and 
liusband,  for  the  latter's  debt,  she  occupied  a  relation  analogous 
to  that  of  a  surety.     The  two-thirds  as  to  her  was,  therefore, 
charged  with  the  payment  of  the  whole  debt,  provided  the 
laud  was  of  sufficient  value.     When  he  bid  in  the  land  and 
took  the  title  he  was  bound  to  know  that  he  took  it  charged 
with  the  payment  of  the  existing  encumbrances.     When  he 
paid  them  off  he  presumably  paid  just  what,  in  legal  effect, 
he  agreed  to  pay  for  the  land,  viz.,  the  amount  of  his  bid  and 
the  prior  encumbrances. 

Payment  of  the  prior  mortgages  by  Grave  was  practically 
no  more  than  the  completion  of  all  that  was  implied  in  his 
contract  of  purchase.  That  was  the  end  of  the  transaction 
^oth  as  to  Bunch,  the  original  debtor,  and  his  wife.  True, 
-she  stood  toward  the  mortgages,  prior  to  their  payment  by 
*Grave,  in  a  relation  analogous  to  that  of  a  surety,  but  she 
owed  no  obligation  to  him.  She  was  rather  in  a  situation  in 
which,  for  the  protection  of  her  own  land,  she  was  bound  to 
«ee  that  Grave  performed  the  obligation  which  primarily 
Tested  upon  his  land.  He  was,  in  effect,  the  principal,  because 
he  was  in  possession  of  the  fund  out  of  which  the  debts  were 
to  be  paid,  and  which,  it  is  admitted,  was  sufficient  to  pay  the 
debts.     In  effect,  he  had  in  his  hands  the  money  with  which 
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to  pay  the  encumbrances  which  rested  apon  the  lands  of 
both.  When  he  paid  them,  he  simply  discharged  his  own 
primary  obligation,  out  of  a  fund  which  he  held  for  the- 
benefit  of  himself  and  Mrs.  Bunch.  Sanders  v.  Weelburg,, 
107  Ind.  266. 

Does  the  fact  that  Mrs.  Bunch  subsequently,  under  a  mis- 
conception of  her  legal  rights,  obtained  an  order  from  the 
court  requiring  appellee  Grave  to  proceed  to  sell  his  land,  estop 
her  from  now  asserting  her  rights  as  we  have  shown  them  to 
be?  It  can  not  be  deemed  that  the  order  thus  obtained  has 
in  any  way  enlarged  the  rights  of  Grave,  or  deprived  the- 
appellant  of  her  equitable  remedy. 

She  is  not  in  the  situation  of  a  party  who,  having  two 
inconsistent  remedies,  resorts  to  one,  and  is  thereby  concluded 
by  her  election.  She  had  but  one  effectual  legal  or  equitable 
remedy,  and  that  was  to  have  it  adjudged  that  the  decrees 
held  by  Grave  were  satisfied.  A  party  who  imagines  he  has 
two  or  more  remedies,  or  who  misconceives  his  rights,  is  not 
to  be  deprived  of  all  remedy  because  he  first  tries  a  wrong 
one.  Kelaey  v.  Murphy,  26  Pa.  St.  78  (83)  ;  Morris  v.  Rex- 
fordy  18  N.  Y.  552;  Lee  v.  Templeton,  73  Ind.  315. 

When  Mrs.  Bunch  instituted  her  proceeding  in  the  first 
instance,  the  appellee  was  wrongfully  asserting  his  purpose 
to  enforce  the  decrees,  which  were  extinguished,  to  her  preju- 
dice. Her  proceeding  was  a  misadventure.  It  proved  una- 
vailing, because  of  the  delay  successfully  interposed  by  her 
adversary.  It  has  not,  however,  deprived  her  of  the  relief 
to  which,  upon  the  fiaicts,  she  is  equitably  entitled.  That 
proceeding  has  affected  no  right  of  the  appellee.  He  could 
have  ended  the  litigation  long  ago  by  giving  over  his  pur- 
pose to  perpetrate  a  wrong  upon  the  appellant.  The  justice 
to  which  she  was  entitled  from  the  beginning,  and  which  has 
been  too  long  delayed,  ought  not  be  wholly  denied  because 
she  mistook  her  remedy  in  the  first  instance. 

The  complaint  sets  forth  many  facts  that  are  wholly  imma- 
terial, bat  it  also  states  facts  which  entitle  the  appellant  to 
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have  the  mortgages  canoelled  as  to  her  land.     It  was  there- 
fore error  to  sustain  the  demurrer  to  her  complaint,  and  for 
this  error  the  judgment  is  reversed,  with  costs. 
Filed  J  one  2^1867. 
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Bartley  v.  The  State. 

CanoKAL  La.w. —  Bill  of  ExcepHoiu, —  Agreement  by  Pro9eeuting  AHonejf 
Extending  T^me  of  Filing. — An  agreement  by  the  prosecuting  attom^ 
extending  the  time  for  filing  a  bill  of  exceptions  beyond  the  statu toiy 
limit  of  sixty  days  allowed  by  the  court  (section  1847,  B.  S.  1881),  is 
without  authority,  and  a  bill  thereafter  filed  is  not  properly  in  the 
record,  and  presents  no  question. 

From  the  Noble  Circuit  Court. 

L.  W.  Welker,  for  appellant. 

L.  T.  Michener,  Attorney  General,  and  /.  H.   GHUM^  for' 
the  State. 

NiBLACK,  J. — Bartley,  the  appellant,  was,  at  the  March 
term,  1886,  of  the  Noble  Circuit  Court,  indicted  for  selling 
intoxicating  liquor  to  one  Albert  Miller,  a  person  under  the 
age  of  twenty-one  years. 

At  the  succeeding  December  term,  a  jury  found  the  appel- 
lant to  be  guilty  as  charged,  and  he  was  adjudged  to  pay  a 
fine  of  twenty  dollars  and  the  costs  of  the  prosecution. 

It  is  complained  only  that  the  verdict  was  not  sustained 
by  sufficient  evidence,  and  that  the  court  erred  in  its  instruc- 
tions to  the  jury. 

Oti  the  twenty-first  judicial  day  of  said  December  term, 
which  was  the  29th  day  of  December,  1886,  and  the  day  on 
which  judgment  was  rendered  on  the  verdict,  sixty  days 
time  was  given  to  the  appellant  within  which  to  prepare,  and 
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Lave  signed,  and  to  file  his  bill  of  exceptions  containing  the 
evidence,  as  well  as  the  instructioDs  given  at  the  trial. 

On  the  23d  day  of  February^  1887,  the  prosecuting  attor- 
ney of  the  proper  judicial  circuit  consented  in  writing  that 
the  time  for  preparing,  signing  and  filing  a  bill  of  exceptions 
in  the  cause  should  be  extended  until  the  15th  day  of  April, 
1887y  and  agreed  to  waive  all  irregularities  which  might 
Tesult  from  such  extension  of  time. 

The  bill  of  exceptions  which  we  find  copied  into  the 
record,  and  which  purports  to  contain  all  the  evidence  and 
all  the  instructions  given  in  the  cause,  i»  certified  to  us  as 
having  been  filed  on  the  12th  day  of  April,  1887.  The  at- 
torney general  makes  the  point  that  the  prosecuting  attorney 
had  no  power  to  extend  the  time  for  the  filing  of  the  bill  of 
exceptions ;  that,  consequently,  his  agreement  to  extend  the 
time,  as  stated,  was  ineffectual  to  extend  it,  and  that,  for 
that  reason,  the  bill  of  exceptions  was  not  filed  within  the 
time  limited  by  law,  and  has  hence  not  been  properly  made 
a  part  of  the  record. 

Section  1847,  R.  S.  1881,  which  constitutes  a  part  of  our 
present  criminal  code,  is  as  follows :  '^AU  bills  of  exceptions, 
in  a  criminal  prosecution,  must  be  made  out  and  presented 
\o  the  judge  at  the  time  of  the  trial,  or  within  such  time 
thereafter  as  the  judge  may  allow,  not  exceeding  sixty  days 
fi-om  the  time  judgment  is  rendered ;  and  they  must  be  signed 
by  the  judge  and  filed  by  the  clerk." 

The  power  of  the  court,  therefore,  to  extend  the  time 
within  which  a  bill  of  exceptions  may  be  filed,  after  the 
close  of  the  terra,  is,  in  a  criminal  cause,  limited  to  sixty 
days  after  the  judgment  is  rendered.  A  prosecuting  attor- 
ney may,  when  further  appearing  in  a  criminal  cause,  with- 
hold any  objection  to  a  bill  of  exceptions  on  account  of  its 
not  having  been  filed  in  time,  but  he  has  no  power  to  fix  the 
time  in  the  first  instance,  or  to  extend  the  time  after  it  has 
been  fixed  by  the  court,  and,  consequently,  can  not  enter  into 
snj  agreement  concerning  such   extension  of  time  which 
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woald  be  binding  upon  any  other  person  or  tribqaal.  If 
he  has  the  power  to  extend  the  time  beyond  the  statutoFj 
limit  of  sixty  days^  he  has^  in  that  respect,  an  authority 
greater  than  is  conferred  upon  the  court,  and  no  such  claim 
of  authority  on  his  part  either  has  been,  or  will  be,  asserted. 
The  rule  to  be  observed  in  making  out  and  filing  bills  of 
exceptions  in  criminal  causes,  is  less  elastic,  and  has  been, 
and  still  is  not  so  liberal  as  that  prescribed  in  civil  cases. 
Buskirk  Pr.,  147,  420;  R.  S.  1881,  section  629. 

It  follows  that  the  bill  of  exceptions  in  this  case  was  not 
filed  in  time,  and  that,  in  consequence,  no  question  is  pre- 
sented in  this  court  either  upon  the  evidence  or  the  instruc- 
tions. 

The  judgment  is  affirmed,  with  costs. 

FUed  June  23, 1887. 


No.  12,459. 

Whetton  et  al.  v.  Clayton  et  al.. 

Highway. — I\veeeding  to  VauUe, — Evidenoe. — In  a  proceeding  to  Tacate  a. 
public  highway  it  is  not  error  to  exclude  1081101007  to  the  effect  that 
certain  individnals  had  offered  to  constmct  a  foot-bridge  oyer  a  stream 
which  croaaed  such  highway. 

8am£. — Bett  Evidence. — In  such  proceeding  an  order  of  yacation  thereto- 
fore made  by  the  board  of  commissioners  can  not  be  proved  by  parol,  in 
the  absence  of  any  reason  shown  fur  the  attempted  reaort  to  seoondaiy 
evidence. 

Supreme  Coubt. — I^wtioe, — /nsfmefums. — Motion  for  New  Trial. — Record. — 
Instructions  can  not  be  made  part  of  the  record  by  copying  them  into 
the  motion  for  a  new  trial. 

From  the  Elkhart  Circuit  Court. 

A.  8.  Zookj  D.  Zook  and  W.  H.  H.  Dennis,  for  appellants* 
jT.  H.  Bdker,  F,  E.  Baker  and  S.  J.  North,  for  appellees. 

Elliott,  J. — ^This  is  an  appeal  from  an  order  reftising  to 
vacate  a  public  way. 


MAY  TEBM,  1887.  061 

Groecop  o.  Baioier  et  oL 

It  is  contended  by  the  appellants  that  the  trial  court  erred 
in  refusing  to  permit  them  to  prove  that  private  persons  had 
ofiered  to  construct  a  foot-bridge  across  a  stream  which 
crosses  the  highway.  There  was  no  error  in  this.  A  high- 
way is  a  very  different  thing  from  a  mere  private  w«iy  built 
or  maintained  by  private  individuals.  The  public  and  indi* 
viduals  have  very  different  rights  respecting  it  from  those 
which  they  have  in  a  private  way.  It  is  not  proper  to  prove 
what  individuals  will  do,  where  the  question  is  whether  a 
public  way  shall  be  laid  out,  or  whether  one  already  opened 
shall  be  maintained. 

There  was  no  error  in  refusing  to  permit  the  appellants  to 
prove  by  parol  when  an  order  of  vacation  was  made.  That 
could  only  be  proved  by  the  record.  There  may  be  cases 
where  parol  evidence  is  admissible,  but  this  is  not  one  of 
them,  for  there  was  no  reason  shown,  or  attempted  to  be 
shown,  justifying  a  resort  to  secondary  evidence. 

We  think  that  there  were  such  pleadings  as  entitled  the 
appellees  to  have  the  evidence  given  by  them  considered  by 
the  jury,  and  that  there  was  no  error  in  overruling  the  motion 
to  exclude  it. 

Instructions  can  not  be  made  part  of  the  record  by  copy- 
ing them  into  the  motion  for  a  new  trial. 

Judgment  affirmed. 

Filed  Jane  28, 1887. 
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139    213 

IstOXiCATiNO  LiquoR. —  Remonttrance. —  ImmoralUy.—  lmmoTBlity  on  the  \\\    '^, 

part  of  the  applicant,  which  may  be  made  the  basis  of  a  remonstrance  ~ 

against  the  granting  of  a  license  to  retail  intoxicating  liquors,  ander 
the  act  of  March  17th,  1875,  is  not  limited  to  such  immorality  as  is 
specified  in  that  act. 
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8amb. —  Common  Gam&^.^Freqaenting  places  where  gambling  b  per- 
mitted is,  under  section  2085,  K  S.  1881,  a  public  oflTence,  and  is  such 
an  immorality  as  unfits  an  applicant  to  be  intrusted  with  the  sale  of 
intoxicating  liquors. 

Same.— Quo/^/Seo^um  of  BemoiutraniB. — TTatwr  </  O^eetums  UK—EsUippeL— 
Where  the  board  of  commissioners,  without  objection  on  the  part  of  the 
applicant,  entertains  and  acts  upon  a  remonstrance,  and  hears  and 
determines  the  questions  thereby  presented,  and  on  appeal  the  circuit 
court  does  likewise,  also  without  objection,  all  objections  to  the  re- 
monstrants are  waived  by  the  applicant,  and  the  latter  is  estopped  to 
deny  that  they  are  legal  voters  of  the  township. 

Interbooato&ies  to  Jury. —  Withdrawal.- -I\'a£t%ce. — To  constitute  avail- 
able error  in  permitting  a  party  to  withdraw  from  the  jury,  over  the 
objection  of  the  adverse  party,  interrogatories  propounded  by  him,  it 
must  be  shown  that  such  interrogatories  were  pertinent  and  material. 

From  the  DeKalb  Circuit  Court. 

P.  F.  Hoffman  and  D.  D.  Moody,  for  appellant. 

HowKy  J. — At  the  March  term,  1885,  of  the  board  of 
commissioDers  of  DeKalb  county,  appellant  Groscop  pre- 
sented his  application  to  such  board  for  license  to  sell  intoxi- 
cating liquors  in  less  quantities  than  a  quart  at  a  time^  at  his 
place  of  business,  particularly  described,  in  the  town  of 
Auburn,  in  such  county,  to  be  drank  upon  the  premises 
where  sold.  At  the  same  term  appellees  Rainier  and  others 
filed  before  such  board  a  written  remonstrance  against  such 
application.  Upon  a  trial  then  had,  the  county  board  granted 
appellant's  application,  and  ordered  that  such  license  be  issued 
to  him  for  the  term  of  one  year.  From  this  order  of  the 
county  board  the  remonstrants  appealed  to  the  court  below. 
There  the  cause  was  tried  by  a  jury,  and  a  general  verdict 
was  returned  for  the  remonstrants.  With  their  general  ver- 
dict the  jury  also  returned  into  court  their  special  findings  on 
particular  questions  of  fact,  submitted  to  them  by  the  appel- 
lant under  the  direction  of  the  court.  Over  appellant's 
motions  for  judgment  in  his  favor  on  the  special  findings  of 
the  jury,  notwithstanding  their  general  verdict,  and  for  a 
new  trial,  the  court  rendered  judgment  for  appellees,  remon- 
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strants  below^  upon  and  in  accordance  with  the  general  ver- 
dict. 

Errors  are  assigned  here  by  appellant  which  call  in  ques- 
tion (1)  the  overruling  of  his  motion  for  judgment  in  his 
iavor  on  the  special  findings  of  the  jury,  notwithstanding 
their  general  veinlict,  and  (2)  the  overruling  of  his  motion 
for  a  new  trial. 

The  fiicts  found  specially  by  the  jury,  in  answer  to  the 
questions  submitted  to  them,  were  ^substantially  as  follows: 
William  Groscop,  applicant  herein,  is  a  male  inhabitant  of 
Union  township,  DeKalb  county,  Indiana, and  is  over  twenty- 
one  years  of  age.  Prior  to  his  application  for  license  Will- 
iam Groscop  did  not  follow  gambling  as  an  occupation  or 
livelihood,  nor  did  he,  prior  to  such  application,  keep  a 
gambling  house.  Such  applicant  was  not  a  person  in  the 
habit  of  becoming  intoxicated.  Such  applicant,  by  frequent- 
ing places  of  gambling,  is  an  immoral  man,  and  such  immor- 
ality unfits  him  for  the  sale  of  intoxicating  liquors,  under  the 
laws  of  this  State.  Such  applicant  is  not  a  fit  person  to  be 
trusted  with  the  sale  of  intoxicating  liquors,  under  the  laws 
of  this  State. 

In  the  last  sentence  of  section  6314,  R.  S.  1881,  in  force 
fiince  March  17th,  1875,  it  is  provided  as  follows:  '^And  it 
shall  be  the  privilege  of  any  voter  of  said  township  to  remon- 
strate, in  writing,  against  the  granting  of  such  license  to  any 
applicant,  on  account  of  immorality  or  other  unfitness,  as  is 
specified  in  this  act.''  It  is  vigorously  insisted  by  appel- 
lant's counsel  that  where,  as  in  this  case,  the  remonstrance 
against  an  application  for  license  is  ^'  on  account  of  immor- 
ality"  of  the  applicant,  it  must  be  shown  that  the  '^  immor- 
ality" is  such  *'as  is  specified  in  this  act"  of  March  17th, 
1876,  "to  regulate  and  license  the  sale  of  spiritous,  vinous 
and  malt  and  other  intoxicating  liquors/'  etc.,  or  it  will  not 
defeat  the  application  nor  deprive  the  applicant  of  his  license. 
In  other  words,  counsel  claim  that  the  phrase,  "as  is  specified 
JD   this  act,"  in  the  sentence  above  quoted  of  the  statute, 
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qualifies  and  limits  the  meaning  of  the  word  ''  immomlity/' 
there  found|  to  such  immorality  only  as  is  specified  in  the 
aforesaid  act  of  March  17th,  1875. 

In  the  case  in  hand  the  jury  found  specially,  in  effect,  that 
ap})ellant  was  an  immoral  man,  only  in  the  respect  of  bis 
^'  frequenting  places  of  gambling.''  It  was  clearly  an  immor- 
ality on  the  part  of  appellant  to  frequent  places  of  gambling; 
for,  under  section  2085,  R.  S.  1881,  whoever  "  frequents  any 
place  where  gambling  is  permitted,"  is  pronounced  a  ''  com- 
mon gambler,"  and,  upon  conviction  thereof,  is  liable  to  fine 
and  imprisonment.  '^  Frequenting  places  of  gambling,"  how- 
ever, is  not  an  immorality  ^*  specified  in  this  act "  oi  March 
17th,  1875,  and,  therefore,  it  is  earnestly  contended  on  behalf 
of  appellant  that  this  immorality  ought  not,  under  the  stat- 
ute, to  have  defeated  his  application  herein  for  license. 

Counsel  say:  '^  We  think  the  Legislature  meant  that  any 
deliberate  violation  of  the  liquor  law  would  be  immorality ,, 
'  as  is  specified  in  this  act,'  and  ought  per  se  to  disqualify  the 
applicant.  When  the  Legislature  enacted  the  statute  it  saw 
fit  to  say  that  a  person  in  the  habit  of  becoming  intoxicated 
should  not  sell,  and  also  declared  that  the  licensee  should 
not  sell  to  minors,  drunkards,  nor  a  drunken  person,  nor  on 
Sunday,  election  day,  or  holidays,  nor  from  11  o'clook  P.  M. 
to  5  o'clock  A.  M. ;  that  he  should  not  adulterate  liquor,  and 
should  keep  an  orderly  and  peaceable  house." 

It  is  claimed  by  appellant's  counsel  that  a  deliberate  viola* 
tor  of  the  liquor  law  in  any  particular  is  guilty  of  immor- 
ality, as  ''  s|>ecified  in  this  act,"  and  ought  not  to  be  intnuted 
with  a  license  to  sell  intoxicating  liquor.  We  agree  with 
counsel  that  a  deliberate  violator  of  the  provisioi^s  of  the 
liquor  law  ought  not  to  be  entrusted  with  a  license  to  sell 
intoxicating  liquors,  not  so  much  on  the  score  of  immorality, 
however,  as  because  such  an  applicant  is  not,  in  the  language 
of  the  first  proviso  in  section  5315,  R.  S.  1881,  "  a  fit  person 
to  be  intrusted  with  the  sale  of  intoxicating  liquor." 

In  Colder  v.  Sheppard,  61  Ind.  219,  it  was,  in  effect,  held 


MAY  TERM,  1«87.  366 


Qnwcop  V.  Rainier  et  cd. 


by  this  court  that  the  "  habit  of  becomiDg  intoxicated/'  or 
habitual  drunkeuness,  was  the  only  kind  of  immorality  speci- 
fied in  the  aforesaid  act,  and  that  such  habit  was,  therefore, 
the  only  species  of  immorality  which  could  be  made  the  foun- 
dation of  a  remonstrance.  It  can  hardly  be  said,  we  think, 
that  the  'Miabitof  becoming  intoxicated''  is  specified  in  the 
act  as  an  immorality,  but  it  is  specified  rather  as  an  ^'  unfit- 
ness,'' which  would  wholly  prevent  an  applicant,  who  was  in 
all  qther  respects  a  '^fit  person,"  from  receiving  a  license  to 
sell  intoxicating  liquors.  Thus,  the  first  proviso  of  section 
5315,  supray  reads  as  follows  :  "Providedy  Said  applicant  be 
a  fit  person  to  be. intrusted  with  the  sale  of  intoxicating 
liquor,  and  if  he  be  not  in  the  habit  of  becoming  intoxi- 
cated ;  but  in  no  case  shall  a  license  be  granted  to  a  person 
in  the  habit  of  becoming  intoxicated."  Fairly  interpreted, 
this  proviso  m^ans  that  in  no  event  shall  an  applicant  for 
license,  who  is  in  the  habit  of  becoming  intoxicated,  be 
regarded  as  '^  a  £t  person  to  be  intrusted  with  the  sale  of 
intoxicating  liquor." 

We  are  of  opinion  that  it  is  a  mistaken  construction  of  the 
last  sentence  of  section  5314,  supra,  heretofore  quoted  in  this 
opinion,  to  say  that  the  concluding  phrase  therein, ''as  is 
specified  in  this  act,"  qualifies  or  limits  the  meaning  of  the 
word  ''immorality,"  found  in  that  sentence,  to  such  immor- 
ality only  as  is  specified  in  the  act  referred  to.  Such  qualifi- 
cation or  limitation  of  the  meaning  of  the  word  "immor- 
ality," as  found  in  such  sentence,  is  not  required  by,  but,  we 
think,  is  opposed  to  the  proper  grammatical  construction  of 
the  language  used.  The  phrase,  "as  is  specified  in  this  act," 
certainly  qualifies  and  limits  the  word  "unfitness,"  which  it 
immediately  follows;  and  "unfitness"  is  not  coupled  with, 
buty  by  a  disjunctive  conjunction,  is  separated  from  the  word 
'^immorality"  in  the  sentence  quoted.  If  it  had  been  in- 
tended to  qualify  and  limit  both  words,  we  may  well  suppose 
that  they  would  have  been  united  by  a  copulative  conjunc- 
tion, followed  by  the  phrase,  "  as  are  specified  in  this  act," 
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In  Grummon  v.  Holmes,  76  Ind.  585,  it  was  held  by  this 
court  that  other  kinds  of  immorality  than  the  habit  of  be- 
coming intoxicated  may  be  made  the  ground  of  a  remon- 
strance against  an  applicant  for  license  to  sell  intoxicating 
liquors,  under  the  provisions  of  section  6314,  supra^  when 
properly  stated  in  such  remonstrance ;  and  the  case  of  Colder 
V.  Sheppardy  supra,  in  so  far  as  it  declared  a  contrary  doc- 
trine, was  overruled  by  the  court.  In  the  case  under  con- 
sideration it  is  very  clear,  we  think,  that  the  trial  court  did 
not  err  in  overruling  appellant's  motion  for  judgment  in  hi» 
favor  on  the  special  findings  of  the  jury,  notwithstanding 
their  general  verdict. 

Under  the  alleged  error  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial,  his  counsel  first  insist  that  the 
general  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence.  As  we  have  seen,  it  is  provided  in  section  5314, 
supra,  that  "  it  shall  be  the  privilege  of  any  voter  of  the 
township  to  remonstrate,"  etc.  The  appellees  commenced 
their  remonstrance  herein,  filed  before  the  board  of  commis- 
sioners of  DeKalb  county,  as  follows :  **  We,  the  undersigned, 
votera  of  Union  township,  DeKalb  county,  State  of  Indiana, 
remonstrate,"  etc. 

Appellant's  counsel  make  the  point  that  no  evidence  was 
given  on  the  trial  to  show  that  the  remonstrants  were  such 
voters.  Counsel  say :  "  Without  the  averment  that  the  remon- 
strants were  voters,  their  remonstrance  would  not  have  been 
good,  and  this  being  a  material  averment  it  was  necessaiy  to 
prove  it."  We  are  of  opinion,  however,  that  this  question 
as  to  whether  or  not  the  appellees  were  such  persons  as  were 
authorized,  under  the  statute,  to  remonstrate  against  appel- 
lant's application  for  license,  was  a  preliminary  question,  to 
be  determined  in  limine  by  the  county  board.  Where  it 
appears,  as  in  the  case  now  before  us,  that  the  board  of  com- 
missioners, without  objection  on  the  part  of  the  applicant, 
entertained  and  acted  upon  the  remonstrance  filed,  and  heard 
and  determined  the  questions  thereby  presented,  and  that,OD 
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appeal,  the  circuit  court  of  the  county  did  the  like,  under 
like  circumstances,  it  must  be  held,  we  think,  that  such  ap- 
plicant has  waived  all  objections  to  the  appellees  as  remon- 
strants, and  is  estopped  to  deny  that  they  were,  as  they 
claimed  to  be,  legal  voters  of  the  proper  township.  This  is 
in  harmony  with  numerous  decisions  of  this  court,  to  the 
effect  that,  on  an  appeal  from  the  board  of  commissioners  to 
the  circuit  court  of  the  county,  nothing  can  be  tried  except 
what  appears  to  have  been  in  issue  before  such  board.  Oreen 
y.  EllioHy  86  Ind.  53 ;  Foraythe  v.  Kreuter,  100  Ind.  27 ; 
Oabom  v.  SuUon,  108  Ind.  443. 

Appellant's  counsel  also  insist  that  the  trial  court  erred  in 
refusing  to  modify  its  oral  instructions,  when  the  jury  were 
recalled  into  court  for  further  instructions.  In  their  remon- 
strance appellees  had  charged  appellant  with  immorality,  in 
that  he  was  a  common  gambler,  that  he  was,  and  for  the  six 
months  then  last  past,  had  been  the  proprietor  and  keeper 
of  a  building  and  room  to  be  used  and  occupied  for  gaming, 
and  knowingly  permitted  the  same  to  be  used  and  occupied 
for  gaming,  and  that  he  was  in  the  habit  of  frequenting 
places  where  gaming  was  permitted  to  be  carried  on.  When 
the  jury  were  recalled  for  further  instructions,  the  trial  court 
directed  their  attention  to  the  specific  charges  of  immorality 
in  the  remonstrance,  and  correctly  instructed  them  that  they 
were  not  to  consider  the  immorality  of  the  appellant  in  any 
other  respect  or  particular  except  those  specified  in  the  remon- 
strance. No  complaint  is  made  here  of  this  oral  instruction 
as  given,  but  only  of  the  court's  refusal  to  modify  the  same, 
as  follows: 

*^  That,  even  though  the  jury  might  find  that  the  applicant 
was  guilty  of  being  a  common  gambler,  or  of  having  kept  a 
gambling  house,  still,  such  facts  would  not,  of  themselves, 
be  an  absolute  disqualification  of  the  applicant  for  a  license ; 
but  it  was  a  question  for  the  jury  to  say  whether  or  not  such 
violations  of  law,  if  they  existed,  were  sufficient  to  disqualify 
the  applicant  for  a  license.'' 
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We  are  clearly  of  the  opinion  that  the  court  committed 
DO  error  in  refusing  to  give  the  jury  this  modification,  as 
requested  by  appellant,  of  its  oral  instruction.  Appellees 
charged  the  applicant  with  immorality,  in  that  he  frequented 
places  were  gaming  was  permitted  to  be  carried  on  ;  and  the 
jury  found  specially  that  '^such  applicant,  by  frequenting 
places  of  gambling,  is  an  immoral  man."  From  the  fact 
thus  found,  it  is  not  a  question  for  the  jury  to  say,  but  the 
law  concludes  inevitably  that  such  immorality  unfits  the  appli- 
cant to  be  intrusted  with  the  sale  of  intoxicating  liquor. 

We  have  already  said,  and  we  say  again,  "  It  was  clearly 
an  immorality  on  the  part  of  appellant  to  frequent  places 
of  gambling;  for,  under  section  2085,  B.  S.  1881,  whoever 
*  frequents  any  place  where  gambling  is  permitted,'  is  pro- 
nounced a  'common  gambler,'  and,  upon  conviction  thereof, 
is  liable  to  fine  and  imprisonment.''  It  is  a  public  offence 
to  be  a  '*  common  gambler,"  and  to  be  guilty  of  a  public 
offence  is  an  immorality  within  the  meaning  of  the  word,  as 
used  in  the  law  regulating  and  licensing  the  sale  of  intoxi- 
cating liquors. 

Finally,  appellant's  counsel  claim  that  the  trial  court  erred 
in  permitting  appellees  to  withdraw  certain  interrogatories 
propounded  by  them  to  the  jury  trying  the  cause,  "over  the 
objections  and  exceptions  of  the  applicant."  What  were  the 
grounds  of  appellant's  objections  to  the  withdmwal  of  these 
interrogatories  from  the  jury  the  record  of  this  cause  fails  to 
disclose. 

In  Summers  v.  Ghrealhousey  87  Ind.  205,  it  was  held,  sab- 
stantially,  that  it  would  be  error  to  withdraw  from  the  jury 
pertinent  and  material  interrogatories,  which  have  been  sub- 
mitted to  them  at  the  request  of  the  parties.  In  the  case  in 
hand  the  interrogatories,  which  the  trial  court  permitted 
appellees  to  withdraw  from  the  jury,  are  not  in  the  record 
now  before  us,  and  we  do  not  and  can  not  know  from  the 
record  that  such  interrogatories  were  pertinent  and  material; 
indeed,  as  all  reasonable  presumptions  must  be  indulged  here 
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in  ftid  of  the  action  of  the  trial  oourt^  we  must  presame,  in 
the  absence  of  any  showing  to  the  contrary,  that  the  court 
allowed  appellees  to  withdraw  their  interrogatories  because 
they  were  impertinent  and  immaterial,  and  that  the  ruling  of 
the  court  complained  of  was  not  erroneous.  Myers  v.  Murphy, 
€0  Ind.  282 ;  Foster  v.  Ward,  75  Ind.  594 ;  Frank  v.  Grimes, 
105  Ind.  346. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jane  28, 1887. 


No.  13,447. 

Griebel  V.  The  State,  ex  bel.  Niezeb. 

OmCB  AND  Officer.— Quo  ^Warranto. —  If^ormaHon  in  Nature  qf^  Draper 
Proceeding  for  Obtaining  Posaeanon  (^  Qfiee, — ^An  information  in  the  nature 
of  a  quo  warranio  is  the  appropriate  remedy  for  obtaining  possession  of 
an  office  to  which  a  person,  duly  qualified,  has  been  legally  elected.  It 
is  also  the  proper  remedy  for  the  removal  of  the  incumbent  of  an  office, 
irho  has  usurped  and  illegally  continues  to  hold  it,  and  both  remedies 
may  be  sought.by  the  same  information. 

8am  E. —  OowUy  Auditor  J  Term  of,--  Breaking  of  Regular  Sueeewion, —  Where 
there  has  been  an  unbroken  succession  of  terms  from  the  adoption  of 
the  existing  State  Constitution  to  the  present  time,  and  no  general  acqui- 
escence in  a  dififerent  day  or  time,  the  commencement  of  the  term  of  a 
connty  auditor  dates  back  to,  and  is  governed  by,  the  time  at  which  the 
term  of  the  auditor  who  was  in  office  when  the  Constitution  took  efiect 
expired.  Where,  however,  the  regular  succession  of  terms  has  been 
broken  by  vacancies  or  other  incidental  causes,  the  term  of  a  newly 
elected  auditor  b^ns  when  the  regular  or  provisional  term  of  his  pred> 
ecesBor  expires. 
Same  —E8toppd.^li  is  only  when  his  snccessor  has  not  been  chosen  and 
qualified  that  a  county  auditor  can  continue  in  office  beyond  his  term, 
and  whenever  snch  officer  has,  in  pursuance  of  an  election  to  the  office. 
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Berved  the  fall  term  of  four  years,  and  his  suooessor  has  heen  daly' 
elected  and  qiyilified,  |ie  is  estopped  fropd  denying  that  his  term  of  office 
has  expired. 

CoNSTiTOTiONAii  Law.  ^Repeal  of  (Xd  CkmatihUion  by  IneoruiaterU  Providom 
i^New,---SuUuU.—BepealbyImplioaHon. — ^The  adoption  of  a  new  Consti- 
tution repeals  and  supersedes  all  the  provisions  of  the  older  Constitu - 
tion,  not  continued  in  force. by  the  new  instrument ;  and  the  same  rule 
applies  to  amendments  of  an  existing  Constitution,  which  are  incon- 
sistent with  the  original  text  of  the  instrument  amended;  also  to  stat- 
utory enactments  which  are  inconsistent  with  later  donstitutional  pro- 
visions embracing  the  same  subject-matter. 

From  the  Allen  Circuit  Court. 

J.  Morris,  J.  if.  Barrett,  R.  0.  Bell  and  3.  B.  Morris,  for 
appellant. 

W.  G.  Colericky  for  appellee. 

NiBLACK,  J. — This  proceeding  is  based  upon  an  informa- 
tion in  the  nature  of  a  quo  warrantOy  against  Adolph  Louis- 
Griebel,  in  the  name  of  the  State,  and  on  the  relation  of  John 
B.  Niezer. 

The  information  gives  the  court  to  understand  and  to  be 
informed  that  on  the  7th  day  of  November,  1882,  at  a  gen- 
eral election  held  on  that  day,  in  the  county  of  Allen,  in  this 
State,  the  said  Griebel  was  duly  elected  auditor  of  said  county 
of  Allen,  and  that  after  having  duly  qualified,  he,  on  the  17th 
day  of  that  month,  entered  ujwn  the  duties  of  the  office  to 
which  he  had  been  so  elected ;  that,  under  the  Constitution 
and  laws  of  this  State,  the  said  Griebel  was  entitled  to  hold 
said  office  for  and  during  the  period  of  four  years  from  the 
13th  day  of  said  month  of  November,  1882,  and  until  his 
successor  should  be  elected  and  qualified ;  that  at  the  general 
election  held  in  said  county  of  Allen,  on  the  2d  day  of  No- 
vember, 1886,  the  relator  Niezer  was  lawfully  elected  auditor 
of  that  county  as  the  successor  of  the  said  Griebel ;  that  the 
said  relator  was,  at  the  time  of  his  said  election,  and  still  is, 
eligible  to  the  office  of  auditor  to  which  he  was  so  elected ; 
that,  on  the  6th  day  of  said  month  of  November,  1886,  a 
commission  was  duly  issued  to  the  relator  by  the  Governor 
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in  pursaance  of  his  said  election^  and  that  on  the  13th  day 
of  said  month  he^  the  relator,  executed  an  official  bond  as 
such  auditor,  and  took  the  oath  of  office  required  by  law  ; 
that,  on  the  17th  day  of  said  month  of  November,  1886,  the 
relator  demanded  of  the  said  Griebel  that  he  should  surrender 
said  office  of  auditor,  and  all  the  books,  papers  and  property 
pertaining  to  the  same,  to  him,  the  relator,  but  that  the  said 
Griebel  wholly  failed  and  refused,  and  still  fails  and  refuses, 
to  comply  with  said  demand,  and  has  ever  since  usurped  and 
illegally  continued  to  hold  said  office,  and  still  continues  to 
hold  the  same  and  to  perform  the  duties  pertaining  thereto 
in  violation  of  the  rights  and  to  the  prejudice  of  the  relator. 
Wherefore  the  relator  prays  that  the  said  Griebel  be  ousted 
from  said  office,  and  that  he,  the  relator,  may  be  declared 
entitled  to  the  possession  thereof,  and  that  he  may  have  all 
other  and  proper  relief. 

A  demurrer  to  the  information  being  first  overruled,  Grie- 
bel answered,  admitting  that  he  was  elected  auditor  of  Allen 
county  on  the  7th  day  of  November,  1882,  as  alleged  in  the 
information,  but  averring  that  at  that  time  one  Martin  E. 
Argo  was  the  incumbent  of  said  office,  and  that  on  the  17th 
day  of  that  month  the  said  Argo  requested  him,  the  said 
Griebel,  to  take  immediate  possession,  and  to  enter  upon  the 
duties  of  the  office ;  that  he,  the  said  Griebel,  thereupon 
informed  the  said  Argo  that  his  term  of  office  would  not 
commence  until  either  the  1st  day  of  March  or  the  1st  day 
of  November,  of  the  year  1883;  that  the  said  Argo  never- 
theless desired  that  he,  the  said  Griebel,  should  immediately 
take  possession  of  the  office,  which  he  consented  to  do,  and 
did  at  once,  continuing  ever  since  in  the  possession  of  the 
same,  and  in  the  discharge  of  the  duties  thereof,  under  a 
claim  that  his  term  of  office  will  not  expire  until  the  1st  day 
of  November,  1887,  at  which  time  he  will  be  ready  to  sur- 
render the  office  to  which  the  relator  has  been  elected  as 
stated  in  the  information;  that  the  relator^s  term  of  office 
does  not  begin  until  said  1st  day  of  November,  1887. 
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The  relator  replied  that  Argo  was  elected  auditor  of  said 
county  of  Allen  at  a  general  election  held  on  the  second 
Tuesday  in  October,  1878,  for  the  term  of  four  years,  com- 
mencing on  the  7th  day  of  November,  1878 ;  that,  after  hav- 
ing given  bond  and  qualified  as  the  law  required,  he,  on  said 
7th  day  of  November,  1878,  took  possession  of  the  office,  and 
entered  upon  the  discharge  of  his  duties  as  such  auditor,  and 
so  continued  for  the  full  term  of  four  years  thereafter ;  that 
after  the  expiration  of  his  term  of  office,  to  wit,  on  the  17th 
day  of  November,  1882,  he  surrendered  the  office  to  the 
respondent  Griebel,  who  had  been  on  the  7th  day  of  that 
month  properly  elected  to  the  office  as  the  successor  of  him, 
the  said  Argo,  and  who  had  previously  given  bond  and  quali- 
fied as  the  auditor  elect  of  said  county  of  Allen ;  that  he, 
the  said  Argo,  so  surrendered  the  office  because  his  term  of 
office  had  expired,  and  because  the  said  Griebel  was  lawftiUy 
entitled  to  the  possession  of  the  office  as  his  successor  therein, 
and  for  no  other  reasons ;  that  the  said  Griebel,  as  such  suc- 
cessor, has  held  said  office  ever  since  the  17th  day  of  Novem- 
ber, 1 882,  and  for  the  full  term  of  four  years. 

Griebel  demurred  to  this  reply,  but  his  demurrer  being 
overruled,  he  elected  to  stand  upon  the  demurrer,  and  de- 
clined to  make  further  defence.  The  court  thereupon  entered 
judgment  in  favor  of  the  relator,  and  ordered  Griebel  to 
deliver  to  him  the  possession  of  the  office'  together  with  all 
the  books,  papers  and  property  pertaining  thereto. 

Error  is  assigned  upon  the  overruling  of  the  demurrers  to 
the  information  and  the  reply  respectively. 

An  information  in  the  nature  of  a  qiio  warranto  is  the 
appropriate  remedy  for  obtaining  the  possession  of  an  oflSce 
to  which  a  person  has  been  legally  elected  and  has  become 
duly  qualified  to  hold.  It  is  also  the  proper  remedy  for  the 
removal  of  the  incumbent  of  an  office,  who  has  usurped  and 
illegally  continues  to  hold  it,  and  both  remedies  may  be 
sought  by  the  same  information.  R.  S.  1881,  sections  11 31, 
1132,  1133  and  1134;    5  Wait  Actions  and  Defences,  259, 
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263;  People  v.  Forquer,  Breese(IlL)  104;  St  Louis  County 
Oouri  V.  Sparks^  10  Mo.  117;  Ex  parte  Strong ^  20  Picker- 
ing, 484;  Sudbury  v.  Steams,  21  Pickering,  148;  Lindsey 
V.  Attorney  General,  33 .  Miss.  608 ;  People  v.  Tibbets,  4 
Cowen,  382,  and  note ;  Gass  v.  Staie,  ex  rel.,  34  Ind.  425. 

There  is,  consequently,  no  serious  objection  to  the  substan- 
tial 8u£Sciency  of  the  information. 

The  reply  raises  the  question  as  to  when  the  term  of  a 
county  auditor  either  begins,  or  may  begin,  under  the  present 
Constitution  of  this  State,  and  certain  statutes  having  refer- 
ence to  that  subject. 

Before  the  adoption  of  our  present  Constitution  the  office 
of  county  auditor  was  only  a  statutory  office.  Section  44 
of  the  2d  article  of  chapter  7  of  the  Revised  Statutes  of 
1843,  provided  that  ^^  The  county  auditor  shall  hold  his  office 
for  the  term  of  five  years  from  the  first  Monday  in  March 
next  succeeding  his  election,  and  until  his  successor  is  chosen 
and  qualified.''    R.  S.  1843,  188. 

Section  49,  of  the  same  article,  further  provided  that  when 
a  vacancy  should  happen  in  the  office  of  county  auditor,  the 
board  of  commissioners  of  the  proper  county  should  appoint 
some  suitable  person  to  fill  the  vacancy,  who  was  to  hold  the 
office  until  the  next  general  election,  and  until  his  successor 
was  elected  and  qualified. 

Under  these  two  sections,  the  term  of  a  county  auditor, 
who  succeeded  a  full  term,  and  a  regular  succession  of  terms, 
commenced  on  the  first  Monday  in  March  next  after  his  elec- 
tion ;  but  where  a  person  was  elected  to  succeed  one  who 
held  the  office  by  appointment  to  fill  a  vacancy,  his  term  com- 
menced as  soon  as  he  was  commissioned  and  qualified,  and 
was  ready  to  enter  upon  the  duties  of  the  office.  This  was 
usually  within  a  few  weeks  after  the  election;  which  was  then 
held  annually  in  August,  but  was  not,  in  the  nature  of  things, 
uniform  as  to  time.  After  the  lapse  of  a  few  years,  there- 
fore, the  term  of  the  office  of  county  auditor,  in  many  of 
the  counties  of  this  State,  was,  by  reason  of  intervening 
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vacancies^  made  to  b^n  some  time  soon  after  the  August 
election,  at  which  the  office  was  filled,  instead  of  on  the  first 
Monday  in  March  next  succeeding,  and  this  condition  of 
things  existed  when  our  present  State  Constitution  was 
adopted,  which  first  gave  that  office  a  constitutional  term,  as 
well  as  a  constitutional  statvs. 

The  second  section  of  article  6  of  the  Constitution  oi*dains 
that  "  There  shall  be  elected,  in  each  county,  by  the  voters 
thereof,  at  the  time  of  holding  general  elections,  a  clerk  of 
the  circuit  court,  auditor,  recorder,  treasurer,  sheriflT,  coroner, 
and  surveyor.  The  clerk,  auditor,  and  recorder  shall  con- 
tinue in  office  four  years ;  and  no  person  shall  be  eligible  to 
the  office  of  clerk,  recorder,  or  auditor  more  than  eight  years 
in  any  period  of  twelve  years,''  the  rest  of  the  section  hav- 
ing reference  only  to  the  terma  of  treasurer,  sheriflT,  coroner 
and  surveyor. 

The  third  section  of  article  16  of  the  Constitution  further 
ordains  that  ^*  Whenever  it  is  provided  in  this  Constitution, 
or  in  any  law  which  may  be  hereafter  passed,  that  any  officer, 
other  than  a  member  of  the  General  Assembly,  shall  hold 
his  office  for  any  given  term,  the  same  shall  be  construed  to 
mean  that  such  officer  shall  hold  his  office  for  such  term  and 
until  his  successor  hhall  have  been  elect.ed  and  qualified/' 

The  tenth  clause  of  the  schedule  annexed  to  the  Constitu- 
tioUyfor  the  purpose  of  facilitating  the  reorganization  of  the 
State  government  under  that  instrument,  provided  that 
*'  Every  person  elected  by  popular  vote,  and  now  in  any 
office  which  is  continued  by  this  Constitution ;  and  every 
pei*son  who  shall  be  so  elected  to  any  such  office  before  the 
taking  efiect  of  this  Constitution  (except  as  in  this  Constitu- 
tion otherwise  provided),  shall  continue  in  office  until  the 
term  for  which  such  person  has  been,  or  may  be,  elected, 
shall  expire :  Provided,  That  no  such  person  shall  continue 
in  office  after  the  taking  effect  of  this  Constitution  for  a 
longer  period  than  the  term  of  such  office  in  this  Constitution 
prescribed." 
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Under  the  operation  of  these  constitutional  provisions 
there  has  never  been^  since  they  took  effect^  any  uniformity 
either  as  to  the  time  when  the  term  of  county  auditor  begins^ 
^r  as  to  when  it  expires,  in  the  several.counties.of  this  State, 
^ud  this  want  of  uniformity  has.  been  greatly  increased  by 
the  respective  changes  of  the  times  of  holding  our  general 
-elections  which  have  ensued..  The  act  of  May  31st,  1852, 
B«  S.  1881,  section  5893^  nevertheless  declared  that  a  county 
tiuditor's  term,  of  office  should  thereafter  begin  on  the  first 
Monday,  in  March  next  succeeding  his  election,  and  the  act 
of  March  3d,  1855,  Acts  of  1855,  p.  52,  prescribed,  amongst 
other  things,  that  the  termaof  county  auditors  should  ^^  com- 
mence on  the  first  Monday  .of  the  month  of  November,  im- 
.mediately  following  the  general  Optober  elections,'^  and  fixed 
that  day  as  the  time  at  which  the  terms  of  persons  thereafter 
•elected  to  the  office  of  county,  auditor,  should  expire. 

In  the  case  of  Howard  y.  State,  10  Ind.  99,  it  was  held  that 
the  Liegislature  has  no  power  either  to  abridge  or  extend  the 
term  of  an  officer  where  his  term  is  prescribed  by  the  Con- 
Jititation,.and.  that,  hence,  the  act  of  1855  was  in  conflict 
with,  the  second  section. of. article  6  of  the  Constitution, 
hereinabove  set  out,  and,  for  that  reason,  void. 

In  the  more  recent  case  of  Douglass  v.  State,  31  Ini.  429, 
the  doctrine  that  the  Legislature  can  neither  abridge  aor 
extend  the  term  of  an  officer,  which  is  fixed  by  the  Consti- 
tution was  reaffirmed,  and  the  invalidity  of  the. act  of  1855, 
as  applicable  to  oases  like  that  of  Howard  v.  State,  supra^  was 
again  recognized,  but  the  conclusion  was  then  also  reached 
that  the  act  in: question  might  be,  and  probably  was,  operative 
in  some  .<»tse8  in  which  the  succession  of  terms  had  been 
broken  by  intervening  vacancies,  and  that,  at  all  events,  it 
had  validity  enough  to  repeal,  by  implication,  so  much  of  the 
act  of  May  31st,  1852,  as  declared  that  the  terms  of  county 
auditors  should  commence  on  the  first  Monday  in  March  next 
succeeding  the  times  of  their  election. 

To  the  conclusion  at  which  this  court  then  arrived,  and 
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as  thus  Stated^  we  still  adhere.  We  have  also  reaehed  the 
further  conclusion  that  the  act  of  1855  was,  in  effect,  abro- 
gated and  annulled  by  the  amendment  of  the  ClonstitotioD 
which  changed  the  time  of  holding  our  general  eleetiona 
from  October  to  November.  The  adoption  of  a  new  Con- 
stitution repeals  and  supersedes  all  the  provisions  of  the  older 
Constitution  not  continued  in  force  by  the  new  instrument* 
The  same  rule  applies  to  amendments  of  an  existing  Consti- 
tution which  are  inconsistent  with  the  original  text  of  the 
instrument  amended ;  also  to  statutory  enactments  which  are 
inconsistent  with  later  constitutional  provisions  embracing 
the  same  subject-matter.  Pierce  v.  Delamaiery  1  Comstock,  17 ; 
Potter^s  Dwarris  Statutes^  113;  Sedgwick  Statutory  Law,  107. 

This  act  of  1855  had  special  reference  only  to  the  terms 
pertaining  to  certain  offices  which  had  then  to  be  filled  at  an 
October  election,  and  when  the  October  election  was  abol- 
ished there  was  no  longer  any  election  to  which  the  act  was^ 
in  any  proper  sense,  applicable.  The  case  presented,  there- 
fore, is  one  of  the  implied  repeal  of  a  statute  by  the  adop- 
tion of  an  inconsistent  constitutional  amendment.  There  is^ 
consequently,  no  statute  now  in  force  prescribing  when  the 
term  of  a  county  auditor  shall  be  held  to  begin.  On  that  sub- 
ject we  kre  remitted  to  the  provisions  of  the  Constitution  and 
of  the  schedule  annexed,  to  which  we  have  already  referved* 

Where  there  has  been  an  unbroken  succession  of  terms 
from  the  adoption  of  the  Constitution  until  the  present  tame,, 
and  no  general  acquieecence  in  a  different  day  or  time,  Ae 
commencement  of  a  county  auditor's  term  dates  back  to,  aod 
is  governed  by,  the  time  at  which  the  term  of  the  auditor, 
who  was  in  office  when  the  Constitution  took  eifeot,  expired. 
But  where  the  regular  succession  of  terms  has  been  broken 
either  by  intervening  vacancies  or  other  incidental  cauaes„ 
the  term  of  a  newly  elected  auditor  begins  when  the  regular 
four  years  term,  or  the  provisional  term,  as  the  case  may  be^ 
of  his  predecessor  expires,  and  this  results  independently  of 
any  statute  which  may  have  been,  or  may  hereafter  be,  en* 
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acted  on  the  subject.  Whenever  a  county  auditor  has,  in 
pursuance  of  an  election  to  the  office^  served  the  full  term 
of  four  years,  and  his  successor  had  been  duly  elected  and 
qualified,  he  is  estopped  from  denying  that  his  t^rm  of  office 
has  expired. 

As  has  been  shown,  it  is  only  when  his  successor  has  not 
been  chosen  and  qualified  that  a  county  auditor  is  ;authorized 
to  continue  in  office  beyond  his  term  of  £oiir  years.  See 
Opinions  of  Attorney  General  Hord,  vol.  1,  113;  Stale  v. 
T^oman,  10  Eans.  191 ;  FarU  v.  Oibbs,  64  Miss.  896 ;  People 
V.  Bull,  46  N.  Y.  57 ;  State  v.  Howe,  26  Ohio  St.  688 ;  State 
V.  Brewder,  44  Ohio  St.  689 ;  Staie,  ex  rel.,  v.  CAopan,  110 
Ind.  272. 

There  is  nothing  averred  in  this  case  from  which  it  can 
be  inferred  what  the  succession  of  terms  in  the  office  of 
auditor  of  Allen  county  has  been,  but  the  reply  alleges  that 
Argo,  soon  after  his  election  in  1878,  took  possession  of  the 
office  and  held  it  for  the  full  term  of  four  years ;  that,  after 
bis  term  had  expired,  that  is  to  say,  on  the  17th  day  of  No- 
vember, 1882,  Griebel,  as  his  duly  elected  and  qualified  suc- 
cessor, came  into  possession  of  the  office,  and  served  as  such 
successor  for  the  ensuing  term  of  four  years.  The  reason* 
aUe,  and  hence  proper,  inference  from  these  allegations  is, 
that  Griebel  was  lawfully  entitled  to  enter  upop  the  duties 
of  the  office  when  he  took  possession  of  it,  and  that  be  bad 
served  out  his  ftill  constitutional  term  of  four  years  when 
Ifiejser  demanded  the  office  of  him  as  stated. 

The  hots  as  alleged  in  the  reply,  when  taken  in  Aono/Gkction 
with  those  set  forth  in  the  information  and  the  answer,  are 
sufficient  to  show  that,  as  against  Niezer,  GriebePs  term  had 
expired  when  the  demand  was  made.  Consequently  the 
demurrer  to  the  reply  was  rightly  overruled. 

The  judgment  is  affirmed,  with  costs. 

ZoLLABS,  C.  J.,  took  no  part  in  the  decision  of  this  cause* 
Filed  Jane  30, 1SS7. 


378 


SUPREME  CX)URT  OF  INDIANA, 


McKe*  ».  The  Sute. 


Ill 

378 

113 

76 

131 

191 

131 

870 

111  ^78 

147  473 

111  378; 
fl&3    86| 

m  878) 

154  1791 

HI  878 

167  102 

157  442 


111    378 
159    600 


111 

378 

164 

176 

|164 

237 

111 

378 

169 

492 

160 

.  503 

No.  13,786. 

McKee  v.  The  State. 

C&IHIHAL  JjA.w. ^Conspiraey  to  D^raud, — IndichnenL^Naming  Partiet  to  he 
J)^ravded,—li  is  not  necessary  to  the  sufficiency  of  an  indictment  chai^ 
ing  a  oonspiracy  to  cheat  and  defraud  "  divers  citizens  of  Randolph 
county"  and  the  *' public  generally/'  by  certain  false  and  fraudulent 
representations,  that  the  names  of  the  persons'  against  whom  the  con- 
spiracy was  directed  should  be  set  out. 

Same. — C^uiraeter  of  Jh-eteihoes. — Qutettum  for  Jury, — In  such  a  case,  whether 
the  alleged  pretences  were  of  such  a  character  as  to  impose  upon  citi- 
zens of  the  community,  as  communities  are  actually  constituted,  is  a 
question  of  fact  for  the  jury  to  determine. 

8amb. — Protection  of  Weak  and  OreduUna. — ^The  purpose  of  the  law  is  to 
protect. the  weak  and  credulous  from  the  wiles  and  stratagems  of  the 
artful  and  cunning,  as  well  as  those  whose  Tigilance  and  sagacity 
enable  them  to  protect  themselves. 

Same. — Bmewal  of  Conspiracy, — After  the  Joint  design  is  once  fairly  estab- 
lished, every- act  done  in  pursuance  of  the  original  purpose,  whether  by 
one  or  more  of  the  conspirators,  or  their  agent,  ia  a  renewal  of  the 
original  conspiracy. 

Same. — Agent  qf  OonspiratorB. — Deetarationg  ojC — Evidence, — One  employed  as 
agent  by  conspirators,  after  their  criminal  undertaking  is  on  foot;  to  aid 
in  the  prosecution  of  their  designs,  may  testify  to  false  representations 
made  by  him  and  some  of  his  associates  while  carrying  forward  the  busi- 
ness of  the  undertaking,  although  madeln  the  absence  of  the  person  on 
trial. 

Same. — Emphymeni  of  Agent  to  Commit  Orime.-^IAahility  af  PrinetpaL—Ooe 
who  employs  an  agent  to  assist  in  the  execution  of  a  criminal  act  is  as 
guilty  of  the  acts  of  the  person  employed  as  if  he  himself  had  per- 
formed them. 

Same. — Formal  Agreement  Not  Essential  to  Formojtion  tf  Contpiraey.—lt  b 
not  essential  to  the  formation  of.  a  conspiracy  that  there  should  be  any 
formal  agreement  between  the  parties  to  do  the  acts  charged,  bat  it  is 
sufficient  if  the  minds  of  the  parties  understandingly  meet,  so  as  to 
bring  about  an  intelligent  and  deliberate  agreement  to  do  the  acts, 
although  not  manifested  by  any  formal  words. 

From  the  Randolph  Circuit  Court. 

T.  Shockney,  R.  8.  Gregory  aud  A,  G,  Silverburg,  for  appel- 
lant. 

L.  T.  Michener,  Attorney  General,  8.  A.  Oancida,  Prose- 
cuting Attorney,  J.H,  Gilletty  W.  A.  Thompson,  A.  0.  Marsh, 
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/.  W,  Thompson,  B,  F,  Marsh,  E.  L.  Watson,  J.  S.  Engle  and 
J.  E.  WaJtson,  for  the  State. 

Mitchell,  J. — At  the  November  term,  1886|  of  the  Ran- 
dolph Circuit  Court,  an  indictment  in  three  counts  was  re- 
turned by  the  grand  jury  of  Randolph  county,  in  which  the 
appellant  and  three  others  were  jointly  charged,  under  sec- 
tion 2139,  R.  S.  1881,.  with  having  theretofore,  designedly, 
etc.,  with  intent,  etc.,  unlawfully,  feloniously,  etc.,  conspired, 
etc.,  with  each  other,  to  obtain  the  signatures  of  divers  citi- 
zens of  the  county  of  Randolph/  and  the  public  generally,  to 
certain  promissory  notes,  and  to  procure  said  citizens  and  the 
public  generally  to  execute  and  affix  their  signatures  to  cer- 
tain written  instruments,  and  promises  to  pay  money,  etc., 
by  means  of  certain  representations  which  are  set  out,  and 
which  they  agreed  to  make,  and  induce  divers  persons  to 
rely  upon,  all  of  which  representations,  etc.,  so  agreed  to  be 
made,  it  is  charged,  were  false  and  fraudulent. 

The  second  count  of  the  indictment  was  quashed,  after 
which,  up<Mi  trial,  the  appellant  was  found  guilty  as  charged 
in  the  first  count,  and  his  punishment  fix^d  at  two  years 
imprisonment  in  the  State's  prison. 

It  is  now  contended  that  the  count  upon  which  the  convic- 
tioo.was  had  is  fatally  defective,  in  that  it  fails  to  give  the 
name  or  names  of  the  persons  to  be  defrauded,  and  fiuls  to 
give  any  reason  for  the  omission  of  such  names. 

The  indictment  charges  a  conspiracy  to  cheat  and  defraud 
*'  divers  citizens  of  Randolph  county,*'  and  the  "  public  gen- 
erally/' by  means  of  certain  false  representations  and  fraud- 
ulent devices,  which  were  to  be  employed,  and  the  question 
presented  is,  whether  in  a  charge  of  conspiracy  it  is  necessary 
to  aver  the  names  of  the  persons  against  whom  the  conspiracy 
is  directed  or  who  are  thereby  to  be  defrauded. 

The  authorities  abundantly  settle,  the  proposition  that  an 
indictment  is  not  objectionable  which  charges  that  the  object 
of  the. conspiracy  is  to  defraud  many  persons,  not  capable  of 
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being  resolved  into  individuals,  or  the  public  geQer^lIy, 
instead  of  certain  named  individuals.  2  Bishop  Grim.  I^w, 
section  209;  2  Whart.  Crim.  Law,  section  1396. 

In  Rex  V*  De  Bei^enger^  3  M.  &  S.  67,  the  charge  was  a 
conspiracy  to  defraud  such  subjects  of  the  King  as  sliould 
make  purchases  in  the  public  funds,  when  the  price  should 
be  artificially  advanced. 

In  0,ary  v.  OommonweaUh,  4  Pa«  St.  210,  an  indictment 
which  charged  a  conspiracy  which  had  for  its  purpose  the  cir- 
culation of  certain  &lse  and  forged  bills,  with  the  intent  to 
cheat  and  defraud  ^^the  citizens  of  this  commonwealth  and 
others,'^  was  held  good.  So,  also,  in  Oommonweatth  v.  Judd^ 
2  Mass.  329,  a  conspiracy  to  manufacture  spurious  iudigo, 
and  sell  the  same  at  public  auction,  with  intent  to  cheat  and 
defraud  such  persons  as  should  become  purchasers,  was  held 
sufficient.  See,  also.  People  v.  Arnold,  46  Mich.  268;  Col- 
lins V.  Cbmmonwealih,  3  S.  &  R.  220 ;  Beg.  v.  Peck,  9  A.  & 
E.  686. 

Undoubtedly,  if  the  nature  of  the  conspiracy  is  such  as  to 
define  the  particular  persons  against  whom  it  is  directed,  or 
if  from  the  commission  of  overt  acts  the  conspirators  have 
actually  accomplished  their  fraudulent  purpose,  so  that  the 
names  of  the  victims  are  ascertainable  by  the  pleader,  the 
better  method  would  be  to  allege  the  names  of  those  actually 
defrauded.  The  necessities  of  the  case  may  often,  however, 
require  that  the  general  form  of  pleading  adopted  in  tlie  in- 
dictment before  us  should  be  sustained.  The  indictment  was 
not  bad  for  the  reasons  urged  against  it. 

The  false  and  fraudulent  representations  set  out  in  the 
indictment,  by  which  the  alleged  conspirators  were  to  eheat 
and  defraud  divers  citizens  and  the  public  generally,  con- 
sisted in  representing,  among  other  things,  that  ''The  Indi- 
ana Seed  Association ''  had  been  duly  incorporated,  and  that 
the  purpose  of  the  association  was  the  cultivation  of  certain 
kinds  of  wheat  and  Bohemian  oats,  and  that  the  association 
was  solvent,  and  had  on  deposit  with  the  secretary  of  the 
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State  of  Indiana  one  hundred  and  fifty  thousand  dollars  in 
cash,  and  a  bond  for  a  like  sum,  as  an  indemnity  for  all  those 
who  would  purchase  its  merchandise.  Other  representations, 
such  as  that  the  association  had  the  right  to  use  the  seal  of 
the  State  on  its  contracts  and  bonds,  that  the  State  had  guar- 
anteed its  obligations,  and  that  the  association  would  obligate 
itself  to  take  double  the  number  of  bushels  of  wheat  or  oats 
pm*cha8ed  fmm  it  by  any  of  its  customers,  and  sell  the  same 
for  ten  dollars  per  bushel  for  oats  and  fifteen  dollara  per 
bushel  for  wheat,  were  also  set  out  as  part  of  the  fraudulent 
scheme  agreed  upon  in  order  to  procure  the  signatures  of 
divers  citizens  to  promissory  notes. 

It  is  said  that  the  representations  were  so  unreasonable  and 
of  such  a  character,  as  that  no  person  exercising  reasonable 
caution  would  be  warranted  in  believing  them. 

Whatever  force  this  argument  might  have  if  addressed  to 
a  jury,  upon  the  facts  as  they  are  alleged,  it  can  hardly  be 
allowed  to  prevail  as  a  question  of  law.  The  design  of  the 
law  is  to  protect  the  weak  and  credulous  from  the  wiles  and 
stratagems  of  the  artful  and  cunning,  as  well  as  those  whose 
vigilance  and  sagacity  enable  them  to  protect  themselves. 
Smith  V.  StcOe,  17  Am.  L.  Reg.  525 ;  16  Am.  L.  Reg.  321 
(325). 

Whether  the  alleged  pretences  were  of  such  a  character  as 
to  imiH>se  upon  citizens  of  the  community,  as  communities 
are  actually  constituted,  was  a  question  of  fact  to  be  left  to 
the  determination  of  the  jury.  Millet  v.  StatCy  79  Ind.  198; 
2  Whart.  Crira.  Law,  sections  1186-7-8;  2  Bishop  Grim. 
Law,  sections  433,  434. 

It  could  serve  no  useful  purpose  to  set  out  in  detail  any 
pait  of  the  evidence.  The  concession  may  be  made  that  it 
shows  that  the  appellant  had  for  a  quarter  of  a  century  or 
more  stood  in  fair  repute  among  his  neighbors,  and  that,  pos- 
sibly, he  inadvertently  permitted  himself  to  be  made  the* 
instrument,  more  eflFectually  to  execute  the  designs,  of  pro- 
fessional swindlers,  who  have  escaped  their  deserts.     It  must 
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also  be  remembered,  however,  that  the  appellant  was  a  man 
ripe  Id  years  and  in  experience,  having  been  a  merchant  and 
trustee  of  his  township.  It  must  have  seemed  incredible  to 
the  jury  that,  with  his  age  and  experience,  he  did  not  com- 
prehend that  the  whole  business  was  a  fraud  from  beginnlDg 
to  end.  At  all  events,  a  jury  of  his  own  selection,  who  heanl 
all  the  evidence,  after  careful  direction  by  a  competent  court 
have  pronounced  him  guilty.  As  there  was  competent  evi- 
dence which  satisfied  the  jury  we  can  not  disturb  their  ver- 
dict on  the  weight  of  the  evidence. 

It  appeared  in  evidence  that  one  William  D.  Bailey,  was 
employed  as  agent  of  the  association  of  which  the  appellant 
was  a  member.  Bailey  was  employed  after  the  association 
had  been  organized,  and  during  the  progress  of  its  business^ 
for  the  purpose  of  aiding  in  the  prosecution  of  its  designs. 
He  was  permitted,  over  objection,  to  testify  to  certain  alleged 
false  representations  made  by  him,  and  other  members  of  the 
association,  while  carrying  forward  its  business  with  farmers 
and  others  to  whom  sales  of  Bohemian  oats  were  negotiated. 
Others,  to  whom  these  representations  were  made,  were  per- 
mitted, in  like  manner,  to  testify  concerning  the  character  of 
the  representations.  It  is  insisted  that  the  court  erred  in 
admitting  this  testimony,  because  it  appeared  that  the  decla- 
rations of  Bailey  were  made  subsequent  to  the  conspiracy 
charged  in  the  indictment,  and  in  the  absence  of  the  appel- 
lant. 

The  relation  of  Bailey  to  the  accused,  and  to  those  engaged 
with  him  in  the  alleged  conspiracy,  having  been  satisfactorily 
established,  his  acts  and  declarations  in  furtherance  of  the 
common  design,  while  the  conspiracy  continued,  were  admis- 
sible against  his  associates,  even  though  such  acts  and  decla- 
rations were  done  and  made  in  their  absence.  Walton  v.  State, 
88  Ind.  9 ;  Williajns  v.  State,  47  Ind.  568 ;  Moore  Crim. 
Law,  sec.  348. 

After  the  joint  design  was  once  fairly  established,  every  act 
done  in  pursuance  of  the  original  purpose,  whether  by  one 
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or  more  of  the  conspirators^  or  by  their  agent^  was  a  renewal 
of  the  original  conspiracy:*     ... 

When  a  common  purpose  to  prosecute  an  unlawful  scheme 
has  been  shown^  the  overt  acts  or  declarations  of  any  one,  or 
all  concerned^  while  engaged  in  the  execution  of  such  pur- 
pose, are  admissible,  as  illustrating  the  design  and  estab- 
lishing the  chamcter  of  the  original  confederacy. 

One  who  employs  an  agent  to  assist  in  the  execution  of  a 
criminal  act,  is  equally  guilty  of  the  acts  of  the  person  em- 
ployed, as  if  he  had  himself  performed  them.  1  Whart. 
Crim.  Law,  sec.  247. 

The  person  so  employed  simply  becomes  a  confederate  in 
crime,  and  this  is  so  whether  he  be  employed  at  the  begin- 
ning of  the  conspiracy  or  while  it  is  in  progress.  The  ad- 
missibility of  the  testimony  of  Bailey  was  in  no  wise  affected 
by  the  fact  that  he  was  employed  after  the  association  was 
organized,  or  that  tlxe  acts  done  and  declarations  made  by 
him  were  done  and  made  after  its  business  was  under  way. 

Id  one  of  its  charges  the  court  told  the  jury,  in  substance, 
that  it  was  not  essential  to  the  formation  of  a  conspiracy  that 
there  should  have  been  any  formal  agreement  between  the 
parties  to  do  the  acts  charged  ;  that  it  would  be  sufficient  if 
the  minds  of  the  parties  understandingly  met,  so  as  to  bring 
about  an  intelligent  and  deliberate  agreement  to  do  the  acts 
and  commit  the  crimes  charged,  although  such  agreement 
was  not  manifested  by  any  formal  words. 

The  law  was  well  and  accurately  stated  in  the  foregoing 
charge^  and  the  objections  urged  against  it  can  not  prevail. 
Concurrence  of  sentiment,  and  co-operative  conduct  in  an 
unlawful  and  criminal  enterprise,  and  not  formality  of  speech, 
are  the  essential  ingredients  of  criminal  conspiracy.  Archer 
V.  State,  106  Ind.  426  (432) ;  2  Whart.  Crim.  Law,  sec.  1398. 
We  have  considered  the  other  instructions,  concerning 
which  some  merely  suggestive  criticisms  are  made.  They 
wei'e  not  erroneous. 

We  have  now  examined  all  the  alleged  errors  discussed  in 
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the  briefs.    Our  coDclusion  is  that  the  appellant  had  a  fair 
trial,  without  any  intervening  error,  before  an  impartial  jury. 
The  judgment  is  affirmed,  with  costs. 

FUed  June  24, 1887. 
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No.  12,832. 

Lyon  et  al.  v.  Davis  et  al. 

Bill  of  ETCEPnoim,'SUilement  thai  Evidence  wu  **  Offered"  not  E^itahU 
of  "  frUrodueed," — A  statement  in  a  bill  of  exceptions  that  the  parties 
"  offered  the  following  evidence  "  is  not  the  equivalent  of  a  statement 
that  the  evidence  was  introduced  or  admitted. 

Same. — Miui  Show  thai  it  Oontaina  ail  Evidence  Adduced. — A  bill  of  excep- 
tions which  shows  on  its  face  that  it  does  not  include  all  the  evidence 
adduced  and  the  agreements  of  the  parties  entered  into  at  the  trial,  is 
substantial I7  defective. 

Same. — Lon^Hajui  Manuteripi. — GertiUieaie  </  Judge. — It  is  for  the  jndge, 
and  for  him  alone,  to  certify  that  the  evidence  set  out  in  the  long-hand 
manuscript  is  all  the  evidence  given  in  the  cause. 

Ikstructions  to  Jury. — ApplioabUUy  to  Evidence. — I^etiee. — Where  the 
evidence  is  not  properlj  in  the  record ,  no  available  question  can  be 
predicated  upon  the  giving  or  the  refusal  to  give  instructions,  the  cor- 
rectness of  which  depends  upon  the  facts. 

From  the  Vigo  Superior  Court. 

C.  F.  McNuUj  J.  G.  McNuU  and  P.  H.  Blue,  for  appelhints. 
8.  C.  DaviSy  S.  B.  Davis,  J.  T.  Hays  and  jff.  J.  Hays,  for 
appellees. 

NiBLA<3K,  J. — This  was  an  aotion  by  John  Davis  and 
Benjamin  Davis,  partners,  doing  business  under  the  firm 
nam^e  of  John  Davis  &  Sons,  against  John  B.  Lyon  and 
Th'Onias  B.  Rice,  partners  in  business  in  the  name  of  Lvon 
&  Co.,  upon  an  account  for  goods,  wares  and  merchandise 
alleged  to  have  been  sold  and  delivered  to  the  defendants. 

The  action  was  commenced  in  the  Sullivan  Circuit  Coart, 
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bat  the  venue  was  changed  to  the  superior  court  of  Vigo 
county,  where  the  cause  was  tried. 

The  plaintiffs  obtained  a  verdict,  and,  over  a  motion  for  a 
new  trial,  a  judgment  for  $438.35. 

The  only  claim  made  for  a  reversal  of  the  judgment  is 
based  upon  the  alleged  insufficiency  of  the  evidence  to  sus- 
tain the  verdict,  and  the  respective  giving,  and  refusal  to 
give,  certain  instructions. 

The  point  is  made  that  the  bill  of  exceptions,  purporting 
to  contain  the  evidence,  is  not  only  informal,  but  is  substan- 
tially defective,  and  that,  for  that  reason,  the  evidence  is,  in 
legal  contemplation,  not  in  the  record. 

There  is  copied  into  the  record  what  is  assumed  to  be  an 
original  long-hand  manuscript  of  the  evidence  as  taken  at 
the  trial  and  as  written  out  by  an  official  reporter.  This 
manuscript,  after  giving  the  title  of  the  cause,  proceeds: 
^^Be  it  remembered  that  upon  the  trial  of  this  cause  the 
plaintiffs,  to  sustain  the  issue  on  their  part,  offered  the  fol- 
lowing evidence.'^ 

Then  follows  the  examination  and  cross-examination  of  a 
considerable  number  of  witnesses,  interspersed  with  docu- 
mentary evidence,  connected  with  which  several  blank  spaces 
remain  unfilled. 

Afler  the  plaintiffs  seemingly  conclude,  the  manuscript 
continues :  '^  The  defendants,  to  sustain  the  issue  upon  their 
part,  offered  the  following  evidence,'*  proceeding  thence  to 
give  the  examination  and  cross-examination  of  several  wit- 
nesses, and  to  set  out  certain  documentary  evidence.  The 
manuscript  closes  with  the  statement  made  by  the  official 
reporter,  "And  this  was  all  the  evidence  given  in  the  cause.*' 
This  is  followed  by  a  certificate  from  the  official  reporter  that 
the  manuscript  contains  a  true  and  complete  report  of  the 
evidence  in  the  cause  as  taken  in  short-hand  and  afterwards 
written  out  by  her. 

Then  comes  the  certificate  of  the  judge  who  tried  the  cause, 
Vol.  111.— 25 
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in  these  words :  ^^And  the  defendants  now,  within  the  term 
and  the  time  allowed,  present  this,  their  bill  of  exceptions, 
*  which  is  now  signed  and  sealed  by  the  court,  and  ordered  to 
be  made  a  part  of  the  record.  Witness  my  hand  and  seal 
this,  the  24th  day  of  November,  1884." 

The  bill  of  exceptions,  to  which  the  certificate  of  the  judge 
was  so  attached,  is  informal :  First  Because  the  caption  and 
introductory  part  were  made  by  the  official  reporter,  and 
entered  upon  the  long-hand  manuscript  instead  of  compris* 
ing  a  portion  of  the  judge's  statement  independently  of,  and 
prefatory  to,  the  inclusion  of  such  long-hand  manuscript. 
Secondly.  Because  the  statement  in  the  long-hand  manuscript 
that  the  parties  respectively  "  offered  the  following  evidence,'' 
is  not  the  equivalent  of  an  asseition  that  the  evidence  was 
■  either  introduced  or  admitted.  Fellenzer  y,  VanValzah,  9& 
Ind.  128;  Garrison  v.  State,  110  Ind.  145;  Central  Union 
Telephone  Co.  v.  State,  ex  rel,,  110  Ind.  203. 

The  bill  of  exceptions  is  also  substantially  defective :  first. 
Because  it  shows  on  its  face  that  it  does  not  include  all  the 
evidence  adduced,  and  the  agreements  of  the  parties  entered 
into,  at  the  trial.  Collins  v.  Collins,  100  Ind.  266 ;  Thames 
Loan,  etc,  Co.  v.  Beville,  100  Ind.  309;  Beatty  y,  (yCon-^ 
nor,  106  Ind.  81. 

Secondly,  Because  the  judge  did  not  certify  that  the  evi- 
dence set  out  in  the  long-hand  manuscript  contains  all  the 
evidence  given  in  the  cause.  Marshall  v.  State,  ex  rel, 
107  Ind.  173;   Wagoner  v.  Wilson,  108  Ind.  210. 

It  is  the  certificate  or  signature  of  the  judge  which  gives 
verity  to  the  matters  contained  in  a  bill  of  exceptions,  and 
it  is  upon  him,  and  upon  him  alone,  that  this  court  must 
rely  for  the  assurance  that  the  bill  of  exceptions  con- 
tains all  the  evidence  given  at  the  trial.  It  follows  that  the 
evidence  in  this  case  is  not  properly  before  us,  and  that  we 
are,  hence,  unable  to  consider  any  question  arising  out  of  or 
resting  upon  the  evidence. 

The  principal  objection  urged  to  certain  instructions  which 
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were  given,  is  that  they  were  not  applicable  to  the  evidence, 
and,  in  support  of  the  instructions  which  the  court  refused 
to  give,  it  is  claimed  that  they  were  especially  appropriate  to 
the  facts  disclosed  by  the  evidence.  In  the  absence  of  the 
evidence,  therefore,  no  available  question  arises  upon  any  of 
the  instructions,  whether  given  or  refused.  Blizzard  v.  Bross, 
56  Ind.  74;  Higbee  v.  Moore,  66  Ind.  263 ;  Stout  v.  Tunier, 
102  Ind.  418. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jane  28, 1887. 


No.  12,550. 

Reed  v.  Cheney. 

PLEADTKa. — Matters  of  DeseriptUm. — Amendment  During  TriaL — Pradtice, — 
Under  section  396,  R.  S.  1881,  the  trial  court  may  permit  a  party  to  cor- 
rect a  pleading  as  to  a  matter  of  description,  even  after  the  evidence  in 
chief  has  been  heard. 

Nuisance. — Public  Highway, — Destnuiion  of  QulverL — SestonUion  hy  Land' 
Owner. — Satfaee  WaUr, — Collecting  inio  Channel  and  Discharging  Upon  Land 
cf  Neighbor,~-Where  the  natural  coarse  of  sarface  water  is,  and  has  been 
for  a  long  period  of  time,  throagh  a  calvert  in  a  pablic  highway  and 
thence  apon  the  lands  of  A.,  the  latter  has  no  right  to  fill  ap  the  calvert, 
thereby  causing  the  highway  to  become  impassable  at  times  of  high 
water,  and,  by  the  constrnction  of  a  ditch,  collect  the  water  into  a 
channel  and  discharge  it  in  a  body  upon  the  lands  of  B.,  to  his  injury. 
Such  acts  would  be  the  creation  of  a  nuisance  which  B.  would  be  enti- 
tled to  abate  by  restoring  the  culvert,  doing  no  wanton  or  unnecessary 
injury. 

From  the  Clinton  Circuit  Court. 

J,  N,  Sims,  for  appellant. 

B,  K.  Higinbothamy  M,  Bristow  and  H.  C,  Sheridan,  for 
appellee^ 

Mitchell,  J. — Beed  brought  suit  against  Cheney  in  the 
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•ourt  below,  alleging  that  the  latter,  by  means  of  certain  ex- 
•avations,  caused  the  surface  water  from  lands  adjoining  to 
flow  over  and  upon  the  plaintiff's  lands,  thereby  injuring  and 
destroying  his  growing  crops,  grass,  etc. 

The  substance  of  the  defendant's  answers  was  that  the 
plaintiff's  land  lay  on  the  south,  and  lower  side  of  a  public 
highway  running  east  and  west,  and  that  the  defendant  owned 
a  body  of  land  lying  west  of  that  owned  by  the  plaintiff. 

It  was  averred  that  the  natural  course  of  the  surface  water 
from  the  upper  land  had  been  from  time  immemorial  through 
a  culvert  lawfully  constructed  and  maintained  in  the  public 
highway,  over  and  upon  the  plaintiff's  land,  and  that  the 
plaintiff,  prior  to  the  grievances  complained  of,  had  wrong- 
fully entered  upon  the  highway  and  filled  up  and  destroyed 
the  culvert,  and  had,  without  right,  constructed  a  ditch  west- 
ward, in  and  along  the  highway  through  some  elevated  ground 
lying  between  the  plaintiff's  and  defendant's  lands,  thereby 
conducting  the  surface  water  which  had  been  accustomed  to 
flow  through  the  culvert  on  to  the  plaintiff's  land,  out  of  its 
na'ural  course,  and  discharging  it  through  the  ditch  so  con- 
structed in  a  body  on  to  the  defendant's  lands.  The  defendant 
charged  that  the  authorities  having  the  highway  in  control 
reconstructed  the  culvert  again  and  again,  but  that  the  plain- 
tiff as  often  destroyed  the  same.  That  the  destruction  of  the 
culvert  caused  the  water  to  stand  upon  the  highway,  thereby 
rendering  it  practically  impassable  on  occasions  of  high  water, 
and  that  tlie  construction  of  the  ditch,  bv  means  of  which 
tlie  water  was  discharged  upon  the  defendant's  land,  inflicted 
great  damage  and  loss  upon  the  defendant.  The  defendant 
alleges  that  he  had  frequent  occasion  to  use  the  public  high- 
way, that  being  the  most  dii*ect  way  to  his  post-office  and 
market  town,  and  that,  with  the  consent  of  the  road  super- 
visor, who  furnished  the  lumber  therefor,  he  restored  the 
culvert  across  the  highway,  as  it  had  been  previously  con- 
structed and  maintained,  so  as  to>  permit  the  water  to  escape 
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and  follow  its  usual  course,  which  he  alleges  is  the  identical 
trespass  and  injury  complained  of. 

The  first  error  suggested  is  that  the  court,  during  the 
progress  of  the  trial,  and  after  the  evidence  in  chief  had  been 
heard,  permitted  the  defendant,  over  objections^  to  amend  his 
answers  by  changing  the  word  "  north  "  to  "  south,"  in  those 
places  where  it  was  used  in  describing  the  highway. 

There  is  no  merit  in  this  objection.  The  amendment  was 
made  in  conformity  with  section  396,  B.  S.  1881,  which 
authorizes  the  court  at  any  time,  in  its  discretion,  and  upon 
such  terms  as  may  be  deemed  proper  in  furtherance  of  justice, 
to  direct  a  mistake  in  name  or  description,  etc.^  to  be  cor- 
rected. 

The  objections  to  the  answers  are  not  well  taken ;  they 
present  a  sufficient  defence  to  the  complaint. 

While  it  is  true  that,  upon  the  boundaries  of  his  own  land, 
not  interfering  with  any  natural  watercourse,  the  owner  may 
erect  such  barriers  as  he  may  deem  necessary  to  keep  off  sur- 
face water,  or  overflowing  floods  coming  from  or  across 
adjacent  lands,  lie  may  not  direct  surface  water  from  its 
natural  course  by  collecting  into  a  channel  and  discharg- 
ing it  upon  the  lands  of  his  neighbor.  Weia  v.  City  of  Madi- 
9071,  75  Ind.  241  (39  Am.  R.  135),  and  cases  cited. 

Nor  had  the  plaintiff  the  right  to  fill  up  and  destroy  a 
culvert,  lawfully  made  in  a  highway  for  its  protection,  thereby 
rendering  the  highway  impassable. 

It  must  be  presumed,  that  if  the  original  construction  of 
the  culvert  in  the  highway  resulted  in  injury  to  the  plain* 
tiff's  land,  damages  were  assessed  and  paid  in  the  man- 
ner pointed  out  by  the  statute.  At  all  events,  filling  up  the 
culvert,  thereby  causing  the  highway  to  become  impassable, 
and  constructing  a  ditch  and  collecting  the  surface  water  into 
a  channel,  and  discharging  it  in  a  body  upon  the  defendant's 
land,  was  the  creation  of  a  nuisance,  which  affected  the  de- 
fendant in  such  a  manner  as  entitled  him  to  abate  it  by  restor- 
ing the  culvert,  doing  no  wanton   or  unnecessary  injury. 
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Mayhew  v.  Burrui,  103  Ind.  328 ;  State  v.  Ftannagan,  67  lod. 
140;.  City  of  Indianapolis  y.  Miller,  27  Ind.  394;  Cooley 
Torts,  46. 

Where  a  person  sustains  special  injury  from  a  nuisance, 
•even  though  it  be  a  public  nuisance^  if  the  injury  be  such  as 
"would  sustain  an  action  at  law,  the  person  injured  may  abate 
the  nuisance  to  an  extent  necessary  to  protect  his  rights  and 
prevent  a  recurrence  of  the  injury.  Wood  Nuisances,  sec- 
tion 733. 

The  answers  allege,  and  the  demurrers  admit,  that  the  cul- 
vert was  restored  with  the  consent  of  the  road  supervisor, 
and  that  it  was  in  all  respects  such  a  culvert  as  had  been 
maintained  for  an  indefinite  period  in  the  highway  by  the 
road  supervisors  before  it  was  wrongfully  destroyed.  The 
answers  were  in  all  respects  sufficient. 

The  plaintiff  replied  by  a  general  denial,  and  also  under- 
took to  reply  specially  a  prescriptive  right  to  carry  the  sur- 
face water  westward  along  a  ditch  in  the  highway  on  and 
over  the  defendant's  lands. 

The  special  replies  were  held  insufficient.  These  replies 
made  no  effort  to  justify  the  destruction  of  the  culvert  in  the 
highway  by  the  plaintiff.  The  answers  show  that  all  the 
defendant  did  was  to  restore  the  culvert,  with  the  consent  of 
the  road  supervisor.  If,  therefore,  we  should  concede  that 
the  plaintiff  had  a  prescriptive  right  to  maintain  the  ditch  as 
alleged  in  his  reply,  it  would  not  follow  that  the  defendant 
was  liable  for  restoring  the  culvert  in  the  manner  described 
in  his  answers. 

There  is  nothing  to  show  that  the  defendant  in  any  man- 
ner interfered  with  the  ditch  into  and  through  which  the 
appellant  claims  he  has  a  prescriptive  right  to  have  the  sur- 
face water  flow.  All  that  the  defendant  did,  if  his  answers 
be  true,  was  to  restore  the  culvert,  which  it  is  alleged  the 
appellant  wrongfully  subverted,  and  to  this  feature  of  the 
answers  the  replies  make  no  response.     The  evidence  was  all 
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admissible  under  the  general  denial,  and,  in  any  event,  there 
was  no  harmful  error  in  the  rulings  upon  the  pleadings. 

The  foregoing  are  the  only  questions  discussed. 

Having  found  no  error  the  judgment  is  affirmed,  with 
costs. 

Filed  Jane  30, 1887. 


No.  10,401. 

Davidson  et  al.  v.  Bates  et  al. 

WiLi*. — CharaeUr  of  EtUUe  Taken. — Jtemainden. — A  remainder  will  never 
be  held  to  be  contingent  where  it  can  be  held  to  be  vested  consistently 
and  in  harmony  with  the  apparent  intention  of  the  testator. 

Same.— Cww<7"«c/ ion. —  VeiAetl  Remainder. — Under  a  will  executed  and  pro- 
bated in  1844,  directing  that  the  use  and  occupation  and  the  rents  and- 
protits  of  certain  real  estate  should  be  allowed  or  paid  over  to  his 
wife  during  her  natural  life,  for  the  maintenance  and  support  of  herself 
and  a  minor  son,  and  that  after  tJie  death  of  the  wife,  and  after  the  son 
should  become  of  age,  such  real  estate  should  be  divided  equally  among 
the  testator's  children,  the  children  take  a  vested  remainder,  subject  to 
the  mother's  life-estate. 

Guabdian's  Sale, — Statute  of  Limitations. — LerfcU  Disability. — Under  section 
295,  R.  8.  1881,  an  action  for  the  recovery  of  real  estate  sold  by  a  guar- 
dian or  commissioner  of  a  court  must  be  commenced  within  five  years 
after  the  sale  is  confirmed ;  but  if  the  party  entitled  to  maintain  the 
action  is  under  a  legal  disability,  then,  under  section  296,  if  the  full 
period  of  limitation  has  expired  during  the  existence  of  the  disability, 
the  action  mast  be  brought  within  two  years  after  its  removal. 

Same.— Failure  to  Qvoe  Additional  Bond,—Collater€U  Attack.— The  failure  of 
a  guardian  to  give  the  additional  bond  required  by  the  statute  upon  a 
sale  of  his  ward's  real  estate,  is  not  available  in  a  collateral  attack  to 
defeat  the  sale,  notwithstanding  the  statute  of  limitations. 

From  the  Marion  Superior  Court. 

G.  W,  Galvin,  for  appellants. 

8,  Claypool  and  W.  A.  Ketcham,  for  appellees. 
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HowK,  J. — This  uras  a  sait  by  appellants  against  the  ap- 
pelleeSy  Hervey  Bates  and  Mary  J.  Vance,  to  recover  the  pos- 
session of  certain  described  out-lots  in  the  city  of  Indianap- 
olis. Appellees  severed  in  their  defence,  and  each  of  them 
separately  answered  specially,  in  a  single  paragraph,  disclaim- 
ing title  as  to  part  of  the  real  estate  sued  for,  and  setting  up 
a  defence  as  to  the  residue  thereof;  and  they  separately  filed 
cross  complaints,  wherein  each  of  them  sought  to  have  the 
title  quieted  to  so  much  of  the  real  estate  described  in  the 
complaint  as  each  of  them  claimed  to  own. 

Appellants  replied  specially,  in  a  single  paragraph,  to  appel- 
lees^ answers,  and  they  answered  specially,  in  a  single  para- 
graph, the  appellees'  cross  complaints.  Appellees'  separate  de- 
murrers to  appellants'  reply  and  answer  to  the  cross  complaints 
were  sustained  by  the  court.  Appellants  excepted  to  these 
rulings,  and,  declining  to  amend  or  plead  further,  judgment 
was  rendered  that  they  take  nothing  by  their  suit,  and  that 
appellees  recover  of  them  their  costs  in  this  action  expended. 
On  appeal  to  the  general  term  the  judgment  of  the  court  at 
special  term  was  in  all  things  affirmed,  and  from  the  judg- 
ment of  general  term  this  appeal  is  now  here  prosecuted. 

In  general  term  below  errors  were  assigned  by  appellants 
which  call  in  question  (1)  the  overruling  of  their  demurrer 
to  appellees'  separate  answers,  (2)  the  sustaining  of  appellees' 
demurrers  to  appellants'  reply  to  appellees'  answers,  and  (3) 
the  rendition  of  judgment  in  favor  of  appellees  upon  the 
pleadings  herein. 

These  alleged  errors  appellants  have  properly  presented 
here  for  our  consideration.  We  will  consider  and  decide  the 
several  questions  presented  by  these  alleged  errors  in  the 
order  of  their  assignment. 

1.  In  the  separate  answer  oi*  appellee  Mary  J.  Vance,  to 
the  complaint  herein,  she  first  disclaimed  title  to  or  posses- 
sion of  part  of  the  real  estate  described  in  such  complaint, 
and  as  to  the  residue  of  such  real  estate  she  admitted  that 
£he  was  in  possession  thereof  claiming  title  thereto,  and  she 
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alleged  that  appellants  were  claiming  title  thereto  and  pos- 
session thereof  hj  reason  of  the  fact  that  one  Noah  Noble 
was  formerly  the  owner  and  seized  thereof  at  the  time  of  his 
death,  and  made  disposition  thereof  by  his  last  will  and  tes- 
tamenty  as  would  more  fully  appear  thereafter;   that  the 
plaintiff  Winston  P.Noble  was  the  son  of  said  Noah  Noble, 
deceased,  and  a  legatee  named  in  said  will,  and  the  other 
plaintifis  herein  were  the  heirs  at  law  of  Catharine  M.  L. 
Davidson,  the  daughter  of  said  Noah  Noble,  and  a  legatee- 
named  in  said  will,  who  died  intestate,  and  the  plaintiff  Noble 
was  the  son,  and  the  other  plaintiffs  were  the  grandchildren 
of  Catharine  S.  Noble,  the  widow  of  said  Noah  Noble,  de- 
ceased,  and  a  legatee  named  in  his  said  will,  a  copy  of  which, 
will  was  filed  with  and  made  part  of  such  answer.     And 
appellee  Vance  further  said  that  plaintiffs  had  not,  cither  of 
them,  nor  did  they  either  of  them  claim  to  have,  any  right,, 
title  or  interest  in  said  property,  beyond  what  was  conferred 
in  and  by  said  ownership  and  will  of  said  Noah  Noble,  and 
the  relationship  of  said  plaintiffs  to  said  Noble  and  said  will^ 
as  above  set  forth,  but,  she  said  that  the  plaintiffs  ought  not  to 
be  allowed  to  claim  title  to  said  premises,  or  any  part  thereof,, 
or  to  have  possession  of  the  whole  or  any  part  of  such  prem- 
ises, for  the  reason  that,  after  said  Winston  P.  Noble  had 
arrived  at  the  full  age  of  twenty-one  years,  he  and  his  wife 
by  warranty  deed  conveyed  and  warranted  to  one  Hervey 
Bates  (through  whom  appellee  Vance  claimed  title),  the  real 
estate   in  controversy  as  to  which  she  defended  this  suit ; 
whereby  said  Winston  P.  Noble  was  estopped  to  say  he  re- 
tained any  interest  in  such  real  estate ;  and  that  in  like  man- 
ner, plaintiff  Dorman  N.  Davidson,  before  he  arrived  at  the 
age  of  twenty-one  years,  executed  his  warranty  deed  convey- 
ing to  said  Hervey  Bates  (through  whom  appellee  Vance 
claimed  title),  the  real  estate  aforesaid,  which  deed  the  said 
Dorman  did  not,  at  any  time  within  fifteen  years  of  his  arri- 
val at  full  age,  disaffirm,  but,  on  the  contrary,  on  October 
20th,  1862,  after  his  arrival  at  lawful  age,  he  fully  ratified 
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and  confirmed  the  same,  the  said  Catharine  M.  L.  Davidson 
having  theretofore  died,  intestate,  leaving  surviving  her 
Alexander  H.  Davidson,  her  husband,  and  the  plaintiffs 
herein,  other  than  Winston  P.  Noble,  her  children,  as  her 
heirs  at  law ;  by  reason  whereof,  plaintiff  Dorman  N.  David- 
son was  estopped  to  say  that  he  retained  any  interest  what- 
ever in  such  real  estate ;  and  that  in  like  manner,  after  the 
death  of  said  Catharine  M.  L.  Davidson,  her  husband,  Alex- 
ander H.  Davidson,  executed  his  warranty  deed  conveying 
to  said  Hervey  Bates  (through  whom  a,ppellee  Vance  claimed 
title),  the  aforesaid  real  estate,  by  means  whereof  the  plain- 
tiffs herein  were  estopped  to  say  that  they  acquired  any  inter- 
est in  such  real  estate,  by  reason  of  their  relationship  to  said 
Alexander  H.  Davidson. 

And  appellee  Vance  further  averred  that  theretofore,  on 
April  14th,  1853,  one  John  L.  Ketcham  was  duly  appointed 
by  the  proper  probate  court  of  Marion  county,  and  duly 
qualified  as  such,  guardian  of  the  estate  of  said  Winston  P. 
Noble,  and  gave  bond  for  the  faithful  performance  by  him 
of  his  duties  as  such  guardian,  and  entered  upon  the  duties 
of  his  trust ;  that  afterwards  said  Catharine  M.  L.  David- 
son departed  this  life,  and  said  Alexander  H.  Davidson  was 

thereupon,  on  the day  of ,  185 — ,  by  the  court 

of  common  pleas  of  Marion  county,  duly  appointed  guar- 
dian of  the  estates  of  the  plaintiffs,  Dorman  N.,  Preston  A., 
Noah  N.,  Susan  L.  and  Catharine  A.  Davidson,  said  Catha- 
rine A.  having  since  intermarried  with  one  Frank  Miller, 
and  being  the  Catharine  A.  Miller  named  in  the  complaint 
herein,  and  all  of  said  wards  and  said  Alexander  H.  David- 
son being  the  only  heirs  of  said  Catharine  M.  L.  Davidson, 
the  devisee  in  said  will  mentioned;  that  afterwards,  on  July 
25th,  1854,  John  L.  Ketcham,  guardian  of  Winston  P.  Noble, 
and  Alexander  H.  Davidson,  guardian  of  the  plainti£& 
herein  other  than  said  Noble,  filed  their  joint  petition  in  such 
court  of  common  pleas  for  the  sale  of  real  estate,  setting 
forth  therein,  among  other  things,  that  their  wards  had  no 
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personal  estate  whatever,  that  such  wards  were  tenants  in 
eommon  of  said  real  estate,  and  that  the  sale  thereof  was  nec- 
essary for  the  support  and  education  of  said  wards,  and  for 
the  enhancement  in  value  of  the  remainder  of  said  property; 
that,  upon  such  petition,  the  court  ordered  the  sale  of  such 
real  estate,  and  appointed  John  L.  Ketchani  a  commissioner 
to  make  such  sale,  who  thereupon  qualified  and  gave  bond 
for  the  faithful  performance  of  the  duties  of  his  trust;  and 
that  said  Catharine  S.  Noble,  widow  of  Noah  Noble,  deceased, 
consented  in  writing  to  such  order  of  sale. 

And  appellee  Vance  further  averred  that  the  real  estate  in 
controversy,  as  to  which  she  defends  this  suit,  was  duly  ap- 
praised under  said  order  of  sale  at  $2,500  for  each  out-lot ; 
that  afterwards  said  commissioner  duly  sold  such  real  estate 
to  said  Hervey  Bates  for  the  sum  of  $10,250,  being  $2,750 
in  excess  of  the  appraised  value  of  each  out-lot,  which  sale 
was  duly  reported  by  said  commissioner  to  such  court  of 
common  pleas,  on  October  19th,  1857,  and  was  then  and 
there  approved  and  confirmed  by  such  court ;  that,  there- 
upon, said  commissioner  executed  his  deed  conveying  to  said 
Hervey  Bates  all  the  right,  title  and   interest  of  the  said 
minor  heirs  of  said  Catharine  M.  L.  Davidson,  deceased,  in 
and  to  such  real  estate,  said  Winston  P.  Noble  having  there- 
tofore arrived  at  the  full  age  of  twenty-one  years;  that,  there- 
npoDyOn  October  20th,  1857,  and  more  than  five  years  before 
the  commencement  of  this  suit,  said  Hervey  Bates  entered 
upon  and  took  possession  of  such  real  estate,  and  continued 
In  the  quiet  and  peaceable  possession  thereof,  such  possession 
being  adverse  to  the  claim  of  plaintiffs  herein,  said  Hervey 
Bates  claiming  title  thereto  and  the  lawful  ownership  thereof, 
for  more  than  eighteen  years,  or  until  his  death  in  1876,  tes- 
tate, devising  his  real  estate  to  this  appellee,  Mary  J.  Vance, 
and  her  co-appellee,  Hervey  Bates,  as  tenants  in  common  ; 
that  afterwards,  in  1876,  the  appellees,  Vance  and  Bates,  by 
mutual  agreement  between  themselves,  made  partition  of  the 
real  estate  so  devised  to  them,  and  appellee  Bates  conveyed 
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to  appellee  Mary  J.  Vance,  all  his  interest  in  the  oat-lots 
described  in  her  answer  herein. 

And  appellee  Vance  averred  that  at  all  times  subsequent 
to  October  19th,  1857,  until  his  death,  said  Hervey  Bates 
continued  in  possession  of  the  premises  aforesaid,  claiming  to 
be  the  owner  thereof  by  virtue  of  said  deeds  from  said  Win- 
ston P.  Noble,  Dorman  N.  and  Alexander  H.  Davidson, and 
from  said  Ketcham,  commissioner  as  aforesaid ;  and  the  plain- 
tiffs herein  did  not,  within  five  years  after  said  sale,  nor 
within  five  years  subsequent  to  their  arrival  at  the  full  age 
of  twenty-one  years,  nor  within  twenty  years  from  said  Win- 
ston P.  Noble's  arrival  at  the  full  age  of  twenty-one  years, 
institute  their  action  for  the  possession  of  said  real  estate. 
Wherefore  appellee  Vance  said  that  plaintiiSs  herein  were  not 
entitled  to  the  possession  of  said  real  estate,  and  she  prayed 
judgment  for  her  costs,  etc. 

The  answer  of  appellee  Bates  herein  difiers  from  the  an- 
swer of  appellee  Vance,  the  substance  of  which  we  have 
given,  chiefly  in  this,  that  he  disclaimed  as  to  those  out-lots, 
described  in  appellants'  complaint  herein,  which  Mrs.  Vance 
claimed  to  own  in  her  answer,  and  he  asserted  title  in  him- 
self to  the  other  out-lots  sued  for,  as  to  which  Mi's.  Vance 
filed  her  disclaimer  herein. 

The  two  answers  stated,  substantially,  the  same  defence  to 
appellants'  action,  and  must  stand  or  fall  together. 

Appellants'  demurrer  to  these  separate  answers  was  over- 
ruled by  the  court  at  special  term,  and  this  ruling  constitutes 
the  first  supposed  error  of  which  complaint  is  here  made  by 
their  counsel. 

Before  considering  any  of  the  questions  pre8ent.ed  and  dis- 
cussed by  appellants'  learned  counsel  under  this  alleged  error, 
we  note  the  fact  shown  by  the  record  that,  on  the  5th  day 
of  December,  1878,  and  before  final  judgment  was  rendered 
herein  in  appellees'  favor,  on  May  8th,  1882,  by  the  court 
below  at  special  term,  Winston  P.  Noble  and  Dorman  N. 
Davidson,  two  of  the  original  plaintiffs  hereini  dismissed 
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this  action  as  to  themselves,  but  without  prejudice  to  the 
rights  of  their  co-plaintifis,  or  either  of  them,  in  or  to  the 
real  estate  in  controversy. 

The  out-lots  in  controversy  in  this  action,  to  wit,  out-lots 
:adjoining  the  town  (now  city)  of  Indianapolis,  numbered  67, 
68  and  69,  were  owned  by  Noah  Noble,  at  one  time  Governor 
•of  this  State,  at  and  before  his  death  in  February,  1844. 
Noah  Noble  died  testate,  leaving  surviving  him  his  widow, 
Catharine  S.  Noble,  and  Catharine  Davidson  and  Winston 
P.  Noble,  his  only  children  and  heirs  at  law.     The  last  will 
of  Noah  Noble,  deceased,  was  dated  February  7th,  1844,  and 
was  duly  admitted  to  probate  by  and  before  the  clerk  of  the 
probate  court  of  Marion  county,  on  the  2d  day  of  April,  1844. 
This  will  was  the  subject  of  controversy,  and  its  provisions, 
which  affect  the  title  to  the  real  estate  in  controversy  in  the 
cause  now  before  us,  were  carefully  examined  and  considered 
by  this  court  in  Davidson  v.  KoehleVy  76  Ind.  398.     All  the 
-appellants  in  the  suit  now  pending  were  appellants  in  and 
parties  to  the  case  cited.     In  the  opinion  of  the  court,  in  that 
•case,  all  the  provisions  of  the  last  will  of  Noah  Noble,  de- 
ceased, which  have  any  bearing  upon   the  title  to  the  real 
estate  now  in  controversy,  are  set  forth  at  length,  commenc- 
ing on  page  402  of  76  Ind.,  and  we  refer  to  those  testamen- 
tary provisions,  found  on  that  and  subsequent  pages,  as  a  part 
•of  this  opinion,  without  setting  them  out  herein. 

It  will  be  seen  from  the  second  item  of  such  last  will,  that 
the  out-lots  numbered  67,  68  and  69,  in  controversy  in  the 
suit  now  pending,  together  with  other  parcels  of  real  estate 
there  mentioned,  are  therein  described  by  the  testator,  in 
effect,  as  constituting  '^my  home  farm;^'  and  by  and  under 
that  name,  all  such  parcels  of  real  estate,  including  the  out- 
lots  now  in  controversy,  were  disposed  of  by  such  testator 
in  his  last  will. 

In  Davidson  te.  Koehler^  supra,  one  of  the  questions  pre- 
isented  for  oor  decision  (and  the  same  question  arises  in  the 
in  han4)  ^was  this :  Under  such  last  will,  what  was  the 
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nature  and  extent  of  the  estate  which  the  testator's  children 
and  devisees^  Winston  P.  Noble  and  Mrs.  Catharine  DavidsoOy 
took  in  such  "  home  farm,"  subject  to  tiie  estate  of  the  tes- 
tator's widow,  Mra.  Catharine  S.  Noble  therein?  On  behalf 
of  appellants,  it  was  then  contended  that,  at  the  death  of  the 
testator,  the  interest  taken  by  his  two  children  aforesaid  in 
the  "  home  farm,*'  under  his  last  will,  was  an  executory  de- 
vise or  contingent  remainder;  while  it  was  then  earnestly 
insisted  for  and  on  behalf  of  appellees,  that  the  interest  so 
taken  by  the  testator's  two  children  in  the  ^'home  &rm," 
under  his  last  will,  was  a  vested  remainder. 

Upon  full  consideration  of  the  question  stated,  in  the  case 
last  cited,  we  then  held  that,  at  the  death  of  the  testator,  the 

estate  taken  bv  his  two  children  aforesaid  in  the  "  home 

if 

farm,"  under  his  last  will,  was  a  vested  remainder.  In  the 
case  under  consideration,  in  discussing  the  alleged  error  of 
the  court  at  special  term,  in  overruling  appellants'  demurrer 
to  the  separate  answers  of  appellees  herein,  the  only  point 
made  by  appellants'  learned  counsel  in  his  brief  of  this  cause, 
is  thus  stated:  '^  We  earnestly  insist  that  the  decision  of  this 
court  in  Davidson  v.  Koekler,  supra,  that  the  remainder  cre- 
ated by  the  will  of  Gk)vernor  Noble  was  vested,  is  errone- 
ous." Upon  this  point  we  do  not  agree  with  appellants' 
counsel.  We  are  of  opinion  that,  in  the  case  referred  to,  we 
gave  a  correct  construction  to  the  devise  by  Governor  Noble 
of  his  '^home  farm,"  in«his  last  will,  and  we  adhere  to  that 
construction,  tenaciously  and  without  doubt,  in  the  cause,  we 
are  now  considering.  The  law  is  said  to  favor  the  vesting 
of  estates,  and  a  remainder  will  never  be  held  to  be  con- 
tingent where,  as  in  this  case,  it  can  be  held  to  be  vested, 
consistently  and  in  harmony  with  the  apparent  intention  of 
the  testator.  Harris  v.  Carpenter^  109  Ind.  640,  and  auth- 
orities cited.     See,  also,  Bailey  v.  Sanger y  108  Ind.  264. 

This  point  being  settled  adversely  to  appellants,  namely, 
that  their  mother,  Mrs.  Catharine  Davidson,  under  whom 
they  claimed  title  to  the  out-lots  in  controversy  herein,  took 
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a  vested  remainder  in  the  "  home  farm"  of  her  father,  Gov- 
ernor Noble,  at  his  death  under  his  last  will,  it  is  very  clear, 
we  think,  that  no  error  was  committed  by  the  court  below  at 
special  terra  in  overruling  appellants'  de&iurrer  to  the  sepa- 
rate answers  of  appellees  herein. 

Mrs.  Catharine  Davidson  died,  intestate,  in  March,  1857, 
leaving  surviving  her,  as  her  heirs  at  law,  Alexander  H. 
Davidson,  her  husband,  and  the  appellants,  and  Dorman  N. 
Davidson,  an  original  plaintiff  herein,  as  her  only  children. 
When  Mrs.  Davidson  died  all  of  her  children  were  infants, 
under  the  age  of  twenty-one  years,  and  their  father,  Alex- 
ander H.  Davidson,  was  duly  appointed  and  qualified  as  guar- 
dian of  their  persons  and  estates.     Afterwards,  on  the  peti- 
tion of  such  guardian,  an  order  was  made  by  the  court  of 
common  pleas  of  Marion  county,  which  court  had  jurisdic- 
tion of  the  subject-matter  of  such  petition  and  of  the  per- 
sons of  the  parties  thereto,  for  the  sale  of  the  real  estate  in 
controversy  as  the  real  estate  of  his  said  wards;  and  John  L. 
Ketcham  was  appointed  by  such  court  a  commissioner  to 
make  such  sale,  who  qualified  and  gave  bond  for  the  faith- 
ful performance  of  the  duties  of  his  trust  as  such  commis- 
sioner.   Afterwards  Commiasioner  Ketcham  sold  the  out-lots 
now  in  controversy  to  Hervey  Bates,  Sr.,  for  more  than  the 
full  appraised  value  thereof,  and  reported  such  sale  to  the 
proper  court  on  October  19th,  1857,  and  such  sale  was  then 
and  there  approved  and  confirmed  by  such  court ;  and  there- 
upon Commissioner  Ketcham  executed  his  deed  conveying  to 
said  Hervey  Bates  all  the  right,  title  and  interest  of  the  then 
minor  heirs  of  Mrs.  Catharine  Davidson,  deceased,  in  the  out- 
lots  now  in  controversy.     On  October  20th,  1857,  Hervey 
Bates,  Sr.,  took  possession  of  such  out-lots,  and  continued  in 
the  quiet  and  peaceable  possession  thereof,  claiming  title  and 
posseasion  adverse  to  any  claim  of  appellants  thereto,  until 
his  death,  in  1876,  testate,  devising  such  real  estate  to  appel- 
lees, as  tenants  in  common. 

It  was  averred  that  appellants  did  not,  within  five  years 
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after  such  sale,  nor  within  five  years  subsequent  to  their  arri- 
val at  the  full  age  of  twenty-one  years,  institute  their  action 
to  recover  the  possession  of  the  real  estate  in  controversy 
herein. 

The  facts  stated  by  appellees,  in  their  separate  answers 
herein,  were  amply  sufficient  to  withstand  appellants'  demur- 
rer thereto.  These  answers  were  filed  below  on  the  7th  day 
of  February,  1878,  and  at  that  time  the  civil  code  of  1852 
was  still  in  full  force.  It  is  manifest  that  appellees  set  up  in 
their  respective  answers  the  limitation  provided  in  thefourth 
clause  of  section  211  of  the  civil  code  of  1852,  which  required 
that  actions  "  for  the  recovery  of  real  property  sold  by  *  * 
guardians  or  commissioners  of  a  court,"  etc.,  should  be  com- 
menced "  within  five  years  aft^r  the  sale  is  confirmed."  This 
:section  and  thefourth  clause  thereof  were  re-enacted  as  sec- 
tion 38  of  the  civil  code  of  1881,  and  this  latter  section  is 
known  as  section  293,  R.  S.  1881. 

Under  the  averments  of  appellees'answers  herein,  the  five 
years  statute  of  limitations  commenced  to  run  against  ap- 
pellants' cause  of  action,  stated  in  their  complaint  in  this 
<jase,  on  the  19th  day  of  October,  1857,  on  which  day  the 
■sale  by  Commissioner  Ketcham  of  the  real  estate  in  contro- 
versy herein  was  confirmed  by  the  proper  court.  This  was 
so,  under  our  decisions,  notwithstanding  the  fact  apparent  in 
this  case  that,  at  the  time  of  the  confirmation  of  the  sale  of 
such  real  estate  by  the  proper  court,  each  and  all  of  such 
ap}>ellants  were,  and,  for  some  years  thereafter,  continued  to 
be  infants,  under  the  age  of  twenty-one  years.  Under  our 
statute  (section  215  of  the  civil  code  of  1852,  and  section 
296,  R.  S.  1881),  and  our  decisions  construing  the  statute, 
the  only  effect  of  appellants'  disability  of  infancy  was  to  give 
each  of  them,  if  the  full  limitation  had  run  during  his  orber 
infancy,  two  years  after  the  disability  was  removed  within 
i¥hich  he  or  she  might  sue.  Wright  v.  Kleyla,  104  Ind.  223; 
Walker  v.  Hili,  ante,  p.  223. 
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Appellants'  demurrer  to  the  separate  answers  of  appellees 
herein  was  correctly  overruled. 

The  only  other  error  discussed  by  appellants'  counsel^  in 
his  brief  of  this  cause^  is  the  sustaining  of  appellees'  demur- 
rers to  appellants'  reply  to  the  separate  answers  of  appellees 
herein.     In  their  reply  to  such  answers  appellants  alleged^ 
among  other  things,  that  their  guardian^  Alexander  H.  David- 
son, in  procuring  the  order  of  the  court  of  common  pleas  for 
the  sale  of  the  real  estate  in  controversy,  under  which  order 
appellees  claimed  title,  never  gave  the  additional  bond  re- 
quired by  the  statute,  '^  in  double  the  appraised  value  of  such 
real  estate,  with  condition  for  the  faithful  discharge  of  his 
duties  and  the  faithful  payment  and  accounting  for  of  all 
moneys  arising  from  such  sale^  according  to  law ;"  and  that 
the  proceeds  of  the  sale  of  such  real  estate  were  never  ac- 
counted for  by  their  said  guardian.     Upon  these  averments 
of  the  reply^admitted  to  be  true  as  the  case  is  now  presented, 
it  is  earnestly  insisted  that  it  was  error  to  sustain  the  demur- 
rer to  such  reply.     The  utmost  that  can  be  said,  however,  of 
the  effect  of  the  guardian's  failure  to  file  such  additional 
bond,  is  that  such  failure  rendered  the  sale  of  such  real  estate 
void,  or,  rather,  that  for  such  failure  the  sale  might  have  been 
^'  avoided,"  in  a  direct  suit  or  proceeding  brought  for  that 
parpose,  within  the  proper  time.     Section  538  of  civil  code 
of  1852;    section  2364,  R.  S.  1881;    McKeever  v.  BcUl,  71 
Ind.  398. 

In  their  reply,  in  the  case  at  bar,  appellants  collaterally 
attack  the  sale  of  the  real  estate  to  Hervey  Bates,  Sr.,  made 
under  an  order  of  the  court  having  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties.  The  case  of  McKeever  v. 
Bally  supra,  cited  and  relied  upon  by  appellants'  counsel, 
lends  no  sup(K)rt  whatever  to  the  sufficiency  of  the  reply  in 
this  case.  For  the  case  cited  was  a  direct  attack  upon  the 
validity  of  a  guardian's  sale  of  real  estate,  for  the  want  of 
an  additional  bond;  and,  in  that  case,  the  statute  of  limita- 
Voi..  111.— 26 
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tions  was  not  set  up  in  aid  of  the  validity  of  the  sale,  and 
in  bar  of  the  suit  to  avoid  such  sale,  as  it  was  in  the  case  we 
are  now  considering.  We  are  of  opinion  that  the  facts  stated 
in  appellants'  reply  herein  were  not  sufficient  to  avoid  the 
defence  of  the  statute  of  limitations,  pleaded  by  appellees  in 
bar  of  appellants'  cause  of  action,  and  that  the  demurrer  to 
such  reply  was  correctly  sustained. 

Under  the  averments  of  appellees'  answers,  the  cause  of 
action  stated  in  the  complaint  herein  was  fully  barred  by  the 
statute  of  limitations  there  pleaded^  long  before  the  com- 
mencement of  this  suit.  This  is  so,  under  our  decisions,  even 
if  it  be  conceded  that,  upon  the  facts  stated  in  appellants' 
reply  herein,  the  commissioner's  sale  and  conveyance  of  the 
real  estate  in  controversy  were  absolutely  void.  Hatfidd  v. 
Jackson,  50  Ind.  507 ;  Brovm  v.  Maker ,  68  Ind.  14 ;  Ray  v. 
Ddchoriy  79  Ind.  56 ;  Second  NatH  Bank,  etc.,  v.  Corey,  94 
Ind.  457 ;  Wright  v.  Wright,  97  Ind.  444  ;  Walker  v.  Hilly 
mipra. 

The  record  of  this  cause  discloses  no  error  therein  which 
authorizes  or  requires  a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Elliott,  J.,  took  no  part  whatever  in  the  consideration 
or  decision  of  this  cause. 
FUed  Jane  30, 1887. 
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Criminal  Law. — ArraignmeTU  and  Plea. — Bevenal  <^  Judgment — ^Where,  in 
a  criminal  case,  the  record  does  not  show  that  the  defendant  was  ar- 
raigned or  waived  arraignment,  or  that  a  plea  was  entered  bj  or  for 
him,  a  judgment  of  conviction  will  he  reversed. 

From  the  Switzerland  Circuit  Court. 
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/.  A.  Works  and  L.  0.  Schroeder,  for  appellant. 
L.  T,  MicheneTy  Attorney  General,  and  J.  H,  Gillett,  for 
the  State. 

ZoLLARS,  C.  J. — The  record  not  showing  that  appellant 
was  arraigned  or  waived  it,  nor  that  a  plea  was  entered  either 
by  or  for  him,  there  is  no  alternative  but  to  reverse  the 
judgment.  Bowen  v.  StatCj  108  Ind.  411,  and  cases  there 
cited. 

The  judgment  is  reversed,  and  the  clerk  is  directed  to  make 
the  proper  order  for  the  return  of  appellant  to  the  custody 
of  the  sheriff  of  Switzerland  county  to  await  further  pro- 
ceedings. 

Filed  Jane  29,  1887. 
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WrFNESS. — Examination  of  Party.— Notice.— Refuaal  to  AtUfnd. — Contempt. — 
Striking  Out  Headings, — Where  the  defendant  to  an  action  is  notified  hj 
the  plaintiff  to  appear  before  a  justice  of  the  peace  to  be  examined  as 
a  party,  under  section  509,  B.  S.  1881,  touching  matters  alleged  in  the 
complaint,  but  no  summons  is  issued  bj  the  officer,  his  failure  to  attend 
in  response  to  the  plaintiff's  notice  does  not  constitute  a  contempt  for 
which,  under  section  513,  his  pleadings  in  the  cause  may  be  stricken 
out. 

Same. — Judgment  as  Upon  Default. — Showing  Necessary  to  Authorize. — In  such 
case,  to  authorize  the  striking  out  of  the  defendant's  pleadings  and  the 
rendering  of  judgment  for  the  plaintiff  as  upon  a  default,  it  should  also 
appear  that  the  plaintiff,  or  someone  in  his  behalf,  attended  at  the  time 
and  j)lace  mentioned  in  the  notice,  and  that  he  desired  and  was  ready 
to  examine  the  defendant  concerning  a  matter  stated  in  the  pleadings. 

Fbaud. — Conveyance. — False  Representations  as  to  Value  of  Promissory  Notes, — 
Damages. — An  innocent  party  who  is  induced  to  convey  valuable  prop- 
erty by  a  reliance  upon  false  representations  of  the  purchaser  that  prom- 
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issory  notes,  executed  by  a  third  person,  which  are  taken  in  exchange 
for  the  property,  are  good  and  well  secured,  when  in  fact  they  are  worth- 
less, is  entitled  to  damages. 

From  the  Starke  Circuit  Court. 

JET.  i2.  BobbbiSy  for  appellants. 
A.  L  Oovidy  for  appellee. 

Mitchell,  J. — Bish  and  wife  brought  an  action  in  the 
Starke  Circuit  Court  against  Beatty  to  recover  damages  for 
alleged  false  and  deceitful -representations,  by  means  of  which 
it  is  averred  the  latter  induced  the  plaintiffs  to  transfer  cer- 
tain real  and  personal  property  owned  by  them  to  the  defend- 
ant, and  to  accept  in  part  payment  therefor  certain  worthless 
promissory  notes  executed  by  a  third  person. 

The  defendant  answered  by  a  denial.  There  was  a  verdict 
and  judgment  below  for  the  defendant. 

It  appears  from  a  bill  of  exceptions  that  after  the  parties 
appeared  in  the  court  below,  the  plaintiffs  moved  for  judg- 
ment against  the  defendant  as  upon  a  default.  This  motion 
having  been  overruled,  and  the  defendant  having  answered 
in  denial,  the  plaintiffs  moved  to  strike  out  the  answer. 

These  motions  were  predicated  upon  a  showing  from  which 
it  appeared,  that  after  filing  their  complaint  the  plaintiffs  gave 
the  defendant  due  notice  to  appear  before  a  justice  of  the 
peace  within  the  county  in  which  the  defendant  resided,  at  a 
time  and  place  named,  for  the  purpose  of  being  examined  as 
a  party,  under  the  statute,  touching  matters  alleged  in  the 
complaint.  This  notice  appears  to  have  been  duly  served. 
The  justice  before  whom  the  examination  was  to  have  taken 
place,  certified  that  the  defendant  failed  to  appear,  in  com- 
pliance with  the  notice.  A  similar  notice,  and  a  like  certif- 
icate from  the  justice,  in  res|)ect  to  a  second  attempt,  on  a 
later  date,  to  secure  the  defendant's  examination,  appear  in 
the  record. 

The  first  alleged  error  of  the  court  below  is  predicated 
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upon  the  rulings  in  respect  to  the  several  motions  above 
referred  to. 

Section  509,  R,  S.  1881,  provides  that  a  party  to  an  action 
may  be  examined  as  a  witness  at  the  instance  of  the  adverse 
party  *'  concerning  any  matter  stated  in  the  pleading/'  and 
for  that  purpose  his  attendance  may  be  compelled  as  any 
other  witness,  either  at  the  trial,  or  conditionally,  or  upon 
commission.     Subsequent  sections  of  the  statute  make  pro- 
vision that  the  examination  may  be  had  before  the  trial,  be- 
fore any  officer  authorized  to  take  depositions,  by  giving  the 
party  to  be  examined,  and  any  other  adverse  party,  not  less 
than  five  days  notice.    The  attendance  of  a  party  may  be 
enforced,  and  his  refusal  to  attend  and  testify  may  be  pun- 
ished as  for  a  contempt,  and  the  complaint,  answer  or  reply 
of  the  party  in  default  may  be  stricken  out.     Kightly  used, 
these  statutes  are  important  factors  in  the  administration  of 
justice.     They  are  to  be  applied  with  a  view  to  attain  just 
ends,  and  not  as  mere  instruments  by  which  one  party  may 
harass  his  adversary.   A  party  to  an  action  may  be  examined 
either  at  or  before  the  trial  concerning  any  matters  stated  in 
the  pleading,  and  for  that  purpose  his  attendance  at  the  trial, 
or  before  an  examining  magistrate  or  person  properly  author- 
ized, may  be  enforced.     Failing  to  attend  for  such  an  exami- 
nation, or  having  attended,  failing  to  answer  pertinent  ques- 
tions, he  may  be  subjected  to  the  consequences  prescribed  in 
the  statute.     Thus,  in  the  case  of  Chaffin  v.  Brownjield,  88 
Ind.  305,  where  a  party,  having  appeared  in  response  to  a 
notice,  afterwards  refused  to  answer  certain  questions  pro- 
pounded to  him  by  his  adversary,  and  refused  to  produce 
certain  letters  and  documents  which  he  had  been  notified  to 
produce,  it  was  held,  that  because  the  matters  about  which 
inquiry  was  made  were  not  concerning  any  matter  stated  in 
the  pleading,  but  were  irrelevant  and  impertinent,  the  party 
was  fully  justified  in  refusing  to  answer. 

In  the  case  before  us  there  is  nothing  in  the  notices,  or  in 
the  showing  filed  in  support  of  the  motions,  upon  which  error 


406         SUPREME  COURT  OF  INDIANA, 


Bish  etoLt.  Beattj. 


is  predicated^  which  in  any  manner  indicates  the  subject- 
matter  concerning  which  it  was  proposed  to  examine  the 
defendant ;  nor  does  it  appear  that  the  plaintiff^  either  in 
person  or  by  attorney,  appeared  before  the  magistrate,  or  that 
they  were  in  any  manner  prepared  to  examine  the  defendant 
upon  any  subject.  AH  that  appears  is,  that  notice  was  duly 
given  by  the  plaintiffs  that  on  a  certain  day  they  would  pro- 
ceed to  examine  the  defendant  at  a  certain  place,  before  a 
certain  officer,  touching  the  allegations  in  their  complaint, 
and  that  the  defendant  failed  to  attend.  It  does  not  even 
appear  that  any  subpoena  or  other  notice  from  the  examining 
officer  was  ever  given  or  served  upon  the  defendant  requiring 
him  to  attend. 

In  the  case  of  Trippe  v.  Carr^  80  Ind.  371,  the  parties  had 
been  duly  summoned  and  failed  to  appear.  The  adverse 
party  stated  to  the  court  what  he  expected  to  prove  by  the 
parties  in  default,  in  case  they  had  appeared.  In  that  case  it 
was  held,  that  the  refusal  of  thecouil  to  strike  out  the  answers 
of  the  parties  so  failing  was  error.  So,  in  the  case  of  Beltan 
V.  Smith,  45  Ind.  291,  the  parties  had  been  duly  summoned 
to  testify,  as  is  there  said,  "in  reference  to  a  matter  pecul- 
iarly within  their  knowledge."  Having  failed  to  appear,  it 
was  held  that  the  court  properly  treated  the  allegations  of  the 
complaint  affecting  them  as  true. 

Our  conclusion  is,  no  summons  having  issued,  the  defend- 
ant was  not  in  contempt  of  the  process  of  any  court  or  offi- 
cer for  not  attending  upon  the  notice  of  the  plaintifis,  and 
hence  was  not  subject  to  the  consequences  provided  in  sec- 
tion 613,  which  authorizes  the  court  in  a  proper  case  to 
punish  as  for  a  contempt,  and  to  strike  out  the  complaint, 
answer  or  reply  of  the  party  in  default.  Moreover,  it  should 
have  appeared  that  the  plaintiffs,  or  some  one  in  their  behalf, 
attended  at  the  time  and  place  mentioned  in  the  notice,  and 
that  they  desired  and  were  ready  to  examine  the  defend- 
ant concerning  some  matter  stated  in  the  pleading. 

It  can  hardly  be  within  the  spirit  and  purpose  of  the  stat- 
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ute  that  one  party  may  give  the  other  notice  to  appear  for 
examination  before  any  justice  of  the  county,  and,  in  case 
neither  party  gives  the  matter  any  further  attention,  the 
party  notified  may  be  treated  as  in  contempt  nevertheless. 

There  was  no  error  in  the  rulings  of  the  court.  The  mo- 
tion of  the  appellants  asking  the  court  to  order  the  appellee 
to  submit  to  an  examination,  was,  under  the  circumstances, 
and  in  view  of  the  counter  showing  which  appears  in  the 
record,  properly  overruled. 

A  great  number  of  questions  of  minor  importance  arising 
on  rulings  in  respect  to  the  admissibility  of  evidence  are 
stated,  and  some  of  them  more  or  less  discussed  in  the  ap- 
pellants'  brief.  The  questions  are  not  of  sufficient  importance 
to  justify  us  in  stating  them  in  detail,  even  if  we  should  con- 
cede that  they  are  presented  within  the  rule.  There  was,  so 
far  as  we  can  discover,  no  error  in  the  rulings  of  the  court 
in  this  regard. 

Complaint  is  also  made  concerning  the  giving  by  the  court, 
of  its  own  motion,  of  certain  instructions  to  the  jury,  and 
also  of  the  refusal  to  give  certain  instructions  requested  by 
the  plaintiffs.  Upon  examination  of  all  the  instructions 
given,  and  considering  them  with  reference  to  the  evidence 
in  the  record,  it  appears  that  the  law  of  the  case  was  fairly 
presented  to  the  jury.  Such  of  the  appellants'  instructions 
as  stated  the  law  correctly  were  adequately  covered  by  the 
<}harges  given  by  the  court. 

Passing  over  the  alleged  misconduct  of  the  bailiff  and  one 
of  the  jurors,  an  examination  of  the  evidence  constrains  us 
to  the  conclusion  that  it  does  not  sustain  the  verdict  as  to 
Mrs.  Bish.  It  appears  from  the  evidence  that  the  real  estate 
for  which  the  notes  in  question  were  exchanged,  belonged  in 
part  to  Mrs.  Bish.  The  defendant  admits  that  he  told  her 
the  notes  were  well  secured,  and  says  further  that  he  may 
have  told  her  they  were  as  "good  as  government  bonds." 
The  whole  testimony  shows  that  this  statement  wbb  not  true, 
and  that  it  was  relied  on  by  an  unsuspecting  and  inexperi- 
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enced  woman,  greatly  to  her  injury.  As  to  Mrs.  Bish  there 
is  no  conflict  in  the  evidence  that  she  parted  with  her  .prop- 
erty on  the  faith  of  the  defendant's  statements  tliat  the  notes 
were  good  and  well  secured.  This  was  not  true.  There  are 
other  features  of  the  evidence  which  might  be  the  subject  of 
unfavorable  comment,  even  as  to  the  appellant  Bish.  As 
the  conclusion  reached  results  in  the  holding  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial,  we  forbear 
any  further  examination  of  the  evidence. 

Judgment  reversed,  with  costs,  with  directions  to  the  court 
below  to  sustain  the  motion  for  a  new  trial. 

Filed  June  28, 1887. 


Ill  408  ^ 

lao  967  ^ 

III  408 
128  200 
12»  2011 

111  408 

1^3  183  No.  13.698. 

Ill  408 

Stebne  v.  Vert  et  al. 

Supreme  Coubt. — Appeal — Party  Accepting  Ben^  of  Judgfmeni  nal  Allowed 
io  Appeal, — Mortgage, — Foreclosure, — Sale, — New  Trial  as  of  Right, — Where 
in  an  action  to  foreclose  a  mortgage  upon  three  tracts  of  land  there  is 
a  decree  of  foreclosure  rendered  as  to  two  of  the  tracts,  and  a  judgment 
against  the  plaintiff  as  to  the  third  tract,  the  latter  can  not,  after  a  sale 
of  the  two  tracts  under  the  decree,  prosecute  an  appeal  to  the  Supreme 
Court  to  obtain  a  reversal  of  the  judgment  as  to  the  third,  nor  can  he 
prosecute  such  an  appeal  from  a  ruling  of  the  court  below  overruling 
his  motion  for  a  new  trial,  as  a  matter  of  right,  as  to  such  third  tract. 

New  Trial  as  of  Bight.  —  Tide  to  Real  Estate  not  Involved  in  Foredoture 
Proeeeding9,~'()cmcellation  of  Mortgage,— Judgment,— Quieting  Title, — Where, 
in  a  foreclosure  proceeding,  judgment  is  rendered  for  the  defendant  on 
a  cross  complaint  which  prays  the -cancellation  of  the  mortgage,  and 
that  his  title  be  quieted  in  respect  thereto,  the  case  is  not  one  which 
involves  the  title  to  real  estate  in  such  sense  that  a  new  trial  as  a  mat- 
ter of  right  should  be  allowed. 

From  the  Hamilton  Circuit  Court. 

T,  J,  Kane  and  T.  P.  Davis,  for  appellant. 
J^.  M.  Trissal,  for  appellees. 
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Mitchell,  J. — The  facts  involved  are  stated  in  J^eme  v^ 
Verty  108  Ind.  232.  The  appellant  having  obtained  a  decree 
foreclosing  a  mortgage  upon  two  of  three  separate  parcels  of 
land,  it  was  there  held  that,  having  sold  the  tracts  upon  which 
she  had  obtained  the  decree,  she  was  thereby  estopped  from 
prosecuting  an  appeal  to  this  court  to  secure  a  reversal  of  the 
judgment  as  to  the  third  tract,  in  respect  to  which  the  decree- 
was  adverse  to  her. 

After  the  appeal  was  dismissed,  the  appellant,  having  filed 
the  proper  undertaking  for  costs  within  a  year  from  the  ren* 
dition  of  the  original  judgment,  moved  the  court  for  a  new 
trial  as  a  matter  of  right,  in  respect  to  the  judgment  quieting 
the  appellees'  title  as  against  the  mortgage  on  the  forty-acre 
tract. 

The  defendants  appeared  in  the  court  below  by  their  guar- 
dian ad  litem,  and  were  permitted  to  show,  in  opposition  to 
the  motioji  and  application  for  a  new  trial  as  a  matter  of 
right,  that  since  the  rendition  of  the  original  judgment  and 
decree,  the  plaintiflF,  by  virtue  of  the  decree  in  her  favor,  had 
sold  two  of  the  tracts  of  land  involved  in  the  litigation,  and 
that  she  had  realized  from  such  sale  ten  hundred  and  fifty 
dollars,  which  had  been  credited  upon  the  decree.  The  court 
thereupon  overruled  the  motion  for  a  new  trial.  From  this 
ruling  the  appeal  now  before  us  is  prosecuted. 

The  appellees  have  appeared  in  this  court,  and  by  an  answer 
bring  upon  the  record  substantially  the  facts  exhibited  to  the 
court  below,  which  are,  in  substance,  the  same  as  those  upon 
which  the  former  appeal  was  dismissed.  Upon  the  facts  so 
brought  forward,  they  again  move  to  dismiss  the  appeal. 

The  record  before  us  shows  the  facts,  and  the  same  rea- 
sons which  induced  the  former  dismissal  are  operative  to  pro- 
duce a  like  result  upon  the  motion  no^  made. 

It  may  be  well  to  remark,  the  suit  having  been  brought 
for  the  foreclosure  of  a  mortgage,  and  the  cross  complaint 
having  asked  nothing  more  in  eflTectthan  the  cancellation  of 
the  mortgage  in  suit,  and  that  the  cross  complainant's  title 
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should  be  quieted  in  respect  to  the  mortgage,  that  the  case  \yas 
not  one  which  involved  the  title  to  real  estate  in  such  sense 
that  a  new  trial  as  a  matter  of  right  was  allowable.  Vo89  v. 
Eller,  109  Ind.  260. 

The  appeal  is  dismissed,  at  the  appellant^s  costs. 

FUed  Jane  30,  1887. 
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No.  13,187. 

Board  op  Commissioners  of  Montgomery  County 

V.  Fullen  et  al. 

Gravel  Road. — Act  af  1885  did  not  Repeal  Former  Acts. — The  act  of  April 
8,  1885,  concerning  gravel  and  macadamized  roads,  did  not  repeal  the 
former  acts  covering  that  subject,  hence,  assessments  and  proceedings 
under  the  act  of  1877,  and  the  authority  thereby  conferred  upon  the 
board  of  county  commissioners,  are  not  affected  hy  the  later  statute. 

Same. — Cost  to  he  Borne  by  Land  Benefited. — Legidaiive  Intention. — It  was 
the  intention  of  the  Legislature  in  the  enactment  of  the  gravel  road 
laws  to  make  the  land  benefited  by  improvements  thereunder  bear  the 
whole  expense  of  such  improvements. 

Same. — Additional  Assessment. — Power  (^  County  Oommiadoners  to  Make. — ^Tfae 
board  of  commissioners  has  authority  to  levy  an  additional  assessment, 
not  exceeding  the  special  benefits  conferred  upon  the  land,  to  pay  the 
cost  of  the  improvement,  in  case  the  original  assessment  proves  insaffi* 
cient,  and  it  may  do  so  of  its  own  motion,  without  a  petition. 

Same. — Matter  of  Additional  AmowU  to  be  Referred  to  Viewers. — Abrtee.— The 
board  of  commissioners  can  not  itself  determine  the  additional  amount 
to  be  assessed  against  the  land-owners,  but  notice  must  be  given  and 
the  matter  referred  to  the  viewers,  as  in  the  first  instance. 

Same. — Agency. — Regpondeal  Superior. — In  directing  the  construction  of 
free  gravel  roads  and  levying  assessments  the  board  of  comminionen 
is  not  the  agent  of  the  county,  and  the  maxim  re^iondeat  superior  can  not 
apply  in  any  form 

Same. — Cost  cf  Improvement. — lAnbility  of  OounJty. — ^The  fact  that  a  freegraT^ 
road  when  constructed  becomes  public,  does  not  make  the  county  liable 
for  the  cost  of  the  improvement  beyond  the  original  estimate. 


From  the  Montgomery  Circuit  Court. 
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G.  W.  Paid,  J.  E.  HumphrieSy  B.  Crane,  J.  H.  Burford, 
A.  B.  Anderson,  IF.  H.  Thompson,  J.  West,  8.  0.  Bayless,  W. 
H.  Russell,  J.  V.  Kent  and  J.  W.  Merritt,  for  appellant. 

P.  8.  Kennedy,  8.  C.  Kennedy,  J.  Wright  and  /.  if.  8eller, 
for  appellees. 

Elliott,  J. — In  the  case  of  Robinson  v.  Rippey,  ante,  p. 
112,  we  held,  after  a  very  full  examination  of  the  question, 
that  the  act  of  April  8th,  1885,  entitled  "An  act  concerning 
gravel  and  macadamized  roads,''  did  not  repeal  the  former 
acts  covering  that  subject,  and  that  decision  disposes  of  one 
of  the  important  questions  in  this  case.  As  the  act  of  1877 
was  not  repealed,  assessments  and  proceedings  under  it  are 
not  afiected  by  the  later  statute,  and  the  authority  conferred 
upon  the  board  of  commissioners  by  the  act  of  1877  still  exists. 

The  questions  in  this  case  not  disposed  of  by  the  decision  in 
Robinson  v.  Rippey,  supra,  are  these : 

First.  Has  the  board  of  commissioners  authority  to  make 
an  additional  assessment  to  pay  the  cost  of  the  improvement, 
in  case  the  original  assessment  proves  insufficient? 

Second,  Can  the  board  of  commissioners,  of  its  own  mo- 
tion and  without  a  petition,  direct  the  levying  of  an  addi- 
tional assessment? 

Third,  Can  the  board  itself  determine  the  additional 
amount  to  be  assessed  against  the  land-owners  respectively, 
or  must  it  refer  the  matter  to  the  viewers,  as  in  the  first 
instance,  to  determine  and  report  the  amount  to  be  assessed 
as  benefits? 

Of  these  questions  in  their  order :  First.  The  purpose 
of  the  Legislature  in  the  enactment  of  our  gravel  road  laws 
is  very  plainly  apparent,  for  it  appears  everywhere  through- 
oat  the  statutes,  in  their  express  provisions,  in  their  general 
flcope  and  in  the  character  of  the  machinery  provided  for 
€2anying  the  law  into  efiect.  It  is  impossible  to  mistake  the 
purpose  of  the  Legislature,  for  nothing  can  be  clearer  than 
that  it  was  the  intention  to  make  the  land  benefited  by  the 
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improveoient  bear  the  expense.  It  was  not  intended  that 
the  expense  should  be  paid  out  of  the  county  treasury  io 
any  events  but  that  it  should  in  all  cases  be  paid  by  those 
who  received  a  special  benefit.  This  intention  it  is  the  duty 
of  the  courts  to  carry  into  effect,  if  it  can  be  done  without 
doing  violence  to  the  language  employed  by  the  Legislature. 

It  is  a  familiar  rule  that  the  grant  of  a  principal  power 
carries  by  necessary  implication  all  incidental  powers  essential 
to  the  effectual  exercise  of  the  principal  power.  In  this  case 
the  principal  power  granted  is  to  improve  highways  at  the 
cost  of  adjacent  land-owners,  and  all  incidental  powers  neces- 
sary to  the  exercise  of  this  principal  power  are  vested  in  the 
tribunal  to  which  it  is  granted.  If  all  the  expense  must  be 
paid  by  the  property  benefited,  and  the  board  of  commis- 
sioners is  clothed  with  the  power  to  compel  the  property  to 
bear  that  burden,  then  it  must  possess  the  means  of  effect- 
ively exercising  that  power.  It  would  be  idle  to  declare  that 
the  board  has  power  to  compel  the  property  to  pay  the  cost 
of  improving  the  highway  and  yet  deny  it  the  means  of 
effectively  exercising  that  power.  Once  it  is  granted  that  the 
law  charges  the  entire  expense  of  improving  the  highway 
upon  those  specially  benefited,  it  must  follow  thai  it  possesses 
the  incidental  power  to  put  and  continue  in  motion  the 
machinery  by  means  of  which  the  power  is  executed. 

It  is  important  to  keep  constantly  in  mind  that  the  law 
requires  that  the  entire  cost  shall  be  collected  from  the  prop- 
erty-owners, for  it  was  not  intended  that  in  any  event,  or 
upon  any  possible  contingency,  should  the  cost  be  paid  out 
of  the  county  treasury.  As  the  clear  intention  of  the  Leg- 
islature was  that  the  whole  exi>ense  of  the  improvement 
should  be  paid  by  the  property  benefited,  it  must  follow  that 
the  power  to  carry  into  effect  the  intention  of  the  Legislature 
is  a  continuing  one,  and  that  it  is  not  exhausted  by  its  exer- 
cise in  the  first  instance.  There  are  many  cases  in  which  a 
power  will  be  deemed  a  continuing  one  without  any  express 
declaration  to  that  effect.     Macy  v.  Oity  of  Indianapolis,  17 
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Ind.  267 ;  Wdch  v.  -Boiren,  103  Ind,  252 ;  Goader  v.  Cor- 
porcUion  of  Oeorgetovm^  6  Wheat.  693. 

It  seems  to  us  that  the  power  of  the  commissioners  to  assess 
the  entire  cost  of  the  improvement  upon  the  property  must 
be  deemed  a  continuing  one,  since^  if  it  be  held  otherwise, 
there  are  cases  in  which  the  leading  and  manifest  purpose  of 
the  Legislature  can  not  be  carried  into  effect.  If  it  be  true, 
as  surely  it  is,  that  the  purpose  was  to  make  the  property 
bear  the  whole  expense,  then  it  must  also  be  true,  that  there 
is  a  power  lodged  somewhere  to  execute  this  purpose.  The 
one  proposition  necessarily  leads  to  the  establishment  of  the 
other.  Again^if  it  be  true  that  there  is  a  power  to  carry  the 
clearly  manifested  legislative  purpose  into  execution,  then  it 
must  also  be  true  that  the  power  to  make  an  additional  assess^ 
ment  exists  in  all  cases  where  it  is  necessary  to  effectually 
execute  the  purpose. 

The  construction  of  a  free  turnpike  or  gravel  road  is  not, 
in  a  strict  legal  sense,  a  county  matter,  for  the  commissioners 
do  not  levy  assessments  by  virtue  of  their  position  as  the 
ofiBcial  representatives  of  the  county,  but  by  virtue  of  an 
express  statute  specially  conferring  that  power  upon  them. 
They  are  not,  at  least  so  far  as  the  property-ownera  are  con- 
cerned, acting  as  the  agents  of  the  county  while  exercising 
the  powers  conferred  by  the  statute,  and  it  is  legally  impos- 
sible to  conceive  any  valid  reason  why  the  county  should 
sustain  any  loss  because  of  their  errors,  negligence  or  wrongs. 
If  they  are  not  the  agents  of  the  county,  then  loss  ought  not 
in  any  event  to  fall  upon  the  county,  and  the  only  way  in 
which  to  prevent  this  is  to  hold  that  an  additional  assess- 
ment may  be  made  when  the  first  proves  insufficient.  The 
position  occupied  by  the  board  of  commissioners  is  very 
similar  to  that  occupied  by  the  common  council  of  a  munici- 
pal corporation  in  levying  assessments  for  street  improve- 
ments, and  it  is  settled  that  in  such  cases  there  is  no  liability 
on  the  part  of  the  corporation  for  the  errors  or  negligence 
of  its  officei*s,  but  that  the  property  is  alone  liable  for  the 
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cost  of  the  improvement.  City  of  New  Albany  v.  SwemeUj 
13  Ind.  245;  Johnson  v.  Common  Council,  etc.,  16  Ind.  227; 
City  of  Greencastle  v.  Allen,  43  Ind.  347 ;  Wren  v.  CBy  o/ 
Indianapolis,  96  Ind.  206,  216. 

The  principle  asserted  in  the  cases  cited  applies  here,  for 
they  proceed  on  the  theory  that  in  making  the  assessments 
the  common  council  is  not  acting  as  the  agent  of  the  city. 

In  the  case  before  as  the  commissioners  must  have  au- 
thority  to  make  an  additional  assessment  or  part  of  the  ex- 
pense of  improving  the  highway  must  fall  upon  the  county, 
for  bonds  were  issued  under  the  provisions  of  section  5097 
of  the  statutes,  and  these  bonds  impose  an  obligation  upoQ 
the  county  which  at  least  requires  the  commissioners  to  make 
an  additional  assessment  to  pay  them.  It  is  very  clear  that 
it  was  not  intended  that  the  bonds  issued  by  the  commis- 
sioners should  be  the  general  debt  of  the  county,  but  that 
they  should  be  paid  out  of  the  assessments  levied  upon  the 
property  benefited  by  the  improvement.  The  assessment 
constitutes  a  specific  fund  out  of  which  the  bonds  must  be 
paid,  for  there  is  no  authority  to  charge  them  upon  any  other 
fund,  nor  to  make  them  a  general  charge  upon  the  county. 
If  the  first  assessment  does  not  yield  enough  to  do  the  work 
and  pay  the  bonds,  then  the  commissioners  must  have  au- 
thority to  levy  an  additional  assessment,  or  the  loss  will  fall 
upon  the  county,  and  this  is  the  very  thing  the  Legislature 
intended  to  prevent.  Either  there  must  exist  authority  to 
levy  an  additional  assessment  or  there  must  be  a  contin- 
gency in  which  the  expense  will  be  paid  out  of  the  county 
treasury;  but  there  can  be  no  such  contingency,  and,  there- 
fore, there  must  be  authority  to  levy  an  additional  assessment. 

It  is  obvious  that  contingencies  may  arise  in  which  the 
actual  cost  of  the  improvement  will  be  greater  than  the  esti- 
mated cost  and  greater  than  the  assessment,  and  it  must  be 
presumed  that  the  Legislature  was  not  unmindful  of  thisfSsu^t 
when  it  enacted  the  statute.  If  it  is  to  be  presumed  that  the 
Legislature  did  have  this  fact  in  mind,  then,  as  it  has  com- 
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manded  that  the  expense  shall  be  borne  by  the  property  ben- 
efited, it  must  be  held  that  it  was  the  intention  to  invest  the 
board  of  commissioners  with  authority  to  make  an  additional 
assessment  in  case  of  necessity.  It  is  apparent  that  there  are 
many  cases  in  which,  from  causes  which  ordinary  human 
foresight  and  prudence  can  not  provide  against,  one  of 
three  courses  must  be  pursued  by  the  board  of  commis- 
sioners :  one  of  these  is  to  pay  the  additional  expense  out  of 
the  county  treasury ;  another  is  to  abandon  the  improvement, 
lose  all  that  may  have  been  done,  and  break  the  contract ; 
the  other  is  to  levy  an  additional  assessment.  The  first  of 
these  methods  can  not  be  pursued,  because  the  law  forbids 
it ;  the  second  can  not  be  adopted,  because  it  would  be  unjust^ 
as  it  would  leave  many  of  those,  if  not  all,  who  had  paid,  or 
were  liable  to  pay^  assessments, without  substantial  benefit; 
but  the  third  course  may  be  pursued,  because  it  is  productive 
of  just  results^  and  carries  into  effect  the  purpose  of  the 
statute. 

The  principle  which  we  assert  here  has  been  recognized  in, 
other  cases.  In  the  cases  of  Oavin  v.  Board,  etc.,  81  Ind.  480, 
Board,  etc.,  v.  State,  ex  reL,  86  Ind.  8,  and  Miles  v.  Bay,  100 
Ind.  166,  it  was  decided  that  the  board  of  commissioners  has 
power  to  levy  an  additional  tax  to  pay  an  appropriation  in 
aid  of  a  railroad  company  where  the  original  levy  proves  in- 
sufficient. These  cases  are  based  upon  the.  same  theory  as 
that  on  which  we  are  proceeding  in  this,  although  they  carry 
the  principle  which  they  assert  much  further  than  we  are 
required  to  do  here.  The  Supreme  Court  of  Illinois  has 
asserted  a  like  principle  in  drainage  cases.  Commissioners, 
etc.,  V.  Kelsey,  II  N.  E.  Rep.  256. 

In  the  able  brief  of  appellees'  counsel  we  are  referred  to 
the  provision  of  the  statute  that  "  no  bid  shall  be  accepted 
which  exceeds  theei^timated  cost"  (R.S.  1881, section  6095), 
and  we  are  asked  to  decide  that  this  provision  restricts  the 
power  to  go  beyond  the  cost  estimated  by  the  engineer.  We 
have  no  doubt  that  this  provision  does  prohibit  the  commis- 
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fiioners  from  entering  into  a  contract  in  cases  where  the  known 
-cost  exceeds  that  estimated^  and  all  the  facts  are  known  to  the 
commissioners ;  but  we  can  not  believe  that  this  provision 
prohibits  the  levying  of  an  additional  assessment  where  the 
«cost  has  been  increased  by  some  unforeseen  cause.  While 
we  think  that  this  provision  would  give  ttie  property-owners 
:a  right  to  prevent  the  board  of  commissioners  from  making 
flnd  enforcing  a  contract,  agreeing  to  pay  more  than  the  esti- 
mated cost,  if  proper  and  seasonable  steps  were  taken,  still, 
we  do  not  think  that  it  applies  to  a  case  where  no  objection 
is  made,  and  the  cost  is  increased  by  subsequent  occurrences 
or  causes  not  anticipated  or  foreseen.  It  may  oflen  happen,  as 
we  have  already  suggested,  that,  despite  all  the  care  that  can 
be  exercised,  the  estimate  will  not  be  large  enough  to  cover 
all  the  cost,  and  that  subsequent  occurrences  whicli  could  not 
be  anticipated  will  augment  the  cost;  and  our  opinion  is  that 
the  provision  under  immediate  mention  does  not  apply  to 
«ueh  cases,  but  is  only  applicable  to  cases  where  the  fieicts  are 
:all  known  to  the  board  of  commissioners. 

It  is  no  doubt  true,  as  counsel  contend,  ''that  the  Legisla- 
ture contemplated  that  the  whole  cost  of  constructing  a  road 
should  be  ascertained  before  proceeding  to  construct  it,"  but 
we  can  not  from  this  conclude  that  a  mistake,  or  even  a 
breach  of  duty,  on  the  part  of  the  commissioners  would 
lasten  a  liability  on  the  county.  The  conclusion  that  the 
county  is  liable  can  not  be  reached  without  supplying  an- 
other premise,  namely,  that  the  commissioners  are  the  agents 
of  the  county,  and  this  premise  can  not  be  supplied,  because, 
in  directing  the  construction  of  free  gmvel  roads  and  levy- 
ing assessments,  the  commissioners  are  not  the  agents  of  the 
county.  The  county  is  not  their  principal,  and  the  maxim 
res})ondeat  superior  can  not  apply  in  any  phase  or  form.  It 
may,  therefore,  be  fully  conceded  that  it  is  the  duty  of  the 
commissioners  to  ascertain  the  cost  in  advance  without  lead- 
ing to  the  conclusion  that  if  they  fail  in  this  duty  the  county 
must  bear  the  loss.     But  the  duty  of  the  commissioners  to 
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see  to  it  that  no  part  of  the  cost  is  put  upon  the  county  is 
clearer  and  more  important  by  &r  than  the  duty  to  ascertain 
the  cost  in  advance,  and  it  b  the  duty  of  persons  specially 
benefited  to  see  that  no  steps  are  taken  which  will  put  any 
part  of  the  expense  upon  the  county.  If  the  contingency 
which  augments  the  expense  is  one  which  could  be  foreseen, 
the  property-owners  ought,  in  justice  to  the  county,  to  sug- 
gest it;  and  if  it  is  not,  they,  who  are  specially  benefited,  are 
hardly  in  a  situation  to  complain  that  others  did  not  foresee 
what  they  themselves  were  unable  to  perceive.  If  it  be  true 
that  the  commissioners  are  knowingly  and  wilfully  about  to 
let  a  contract,  agreeing  to  pay  more  than  the  estimated  cost, 
the  property-owners  who  are  specially  interested  ought  to 
take  seasonable  steps  to  prevent  it,  and  not  lay  by  and  see 
the  expense  incurred  and  then  escape  the  burden. 

It  is  provided  by  the  statute  that  ^*  The  county  auditor, 
before  placing  tlie  said  assessment  upon  the  duplicate,  shall  re- 
duce or  add  to  the  same,  pro  rata,  the  amount  the  actual  ex- 
pense shall  be  found  to  be,  more  or  less  than  the  estimate.'^  R. 
8. 1881,  section  5096.  Proceeding  on  this  provision,  counsel 
argue  that  there  is  an  implied  prohibition  upon  an  additional 
assessment;  but  we  regard  this  argument  as  unsound,  for  the 
reason  that  the  provision  quoted  refers  to  matters  known  be- 
fore the  assessment  goes  upon  the  duplicate,  and  because  it 
does  not  apply  to  future  occurrences  augmenting  the  expense 
of  the  improvement.  It  is  simply  a  direction  to  pursue  a 
designated  course  respecting  the  original  assessment,  and  does 
not  refer  to  an  additional  assessment  made  necessary  by  facts 
or  occurrences  not  known  when  the  auditor  undertakes  to 
place  the  assessment  on  the  duplicate. 

We  are  also  referred  to  the  provision  that  '^  all  the  lands 
liable  to  assessment,  under  the  provisions  of  this  act,  for  the 
construction  of  such  road,  shall  be  held  responsible  to  the 
county,  to  protect  the  county  against  all  loss  or  liability  aris- 
ing from  any  judicial  proceeding  affecting  the  assessments  for 
Vol-  111.— 27 
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benefits,  and  also  all  costs  and  expenses  that  may  arise  in  any 
litigation ;  and  reassessments  may  be  made  to  discharge  the 
same  "  (R.  S.  1881,  section  5102)  ;  and  we  are  told  that  this 
provision  by  implication  forbids  a  reassessment  for  any  other 
purpose.  We  entertain  a  very  different  opinion.  We  regard 
this  provision  as  a  full  recognition  of  the  right  to  make  an 
additional  assessment  for  the  purpose  of  paying  the  cost  of 
constructing  the  road,  for  it  implies  that  this  right  exists,  and 
adds  a  new  element  of  expense,  namely,  that  arising  froin 
judicial  proceedings  and  litigation.  The  provision  adds  to 
the  element  of  expense  the  items  designated,  and  for  that 
purpose  such  a  provision  was  necessary ;  because,  without  it^ 
the  expense  of  litigation  could  not  be  considered  a  pait  of 
the  cost  of  constructing  the  road.  The  provision  quoted 
adds  to  the  powers  of  the  board  of  commissioners,  but  does 
not  subtract  from  them.  It  tacitly,  at  least,  recognizes  the 
power  to  make  an  additional  assessment  for  the  direct  expense 
of  constructing  the  road,  and  by  no  means  excludes  the  ira* 
plication  that  such  a  power  exists.  That  such  a  power  does 
exist  the  whole  scope  and  spirit  of  the  law  plainly  indicates^ 
and  the  special  provision  quoted  adds  strength  to  the  con- 
clusion that  the  board  does  possess  this  power.  The  inten- 
tion of  the  provision  was  to  add  another  element  to  the 
expense,  and  not  to  abridge  any  power  expressly  granted  or 
conferred  by  necessary  implication.  As  we  said  in  Gavin  v. 
Board,  etc.y  104  Ind.  201,  this  provision  indicates  that  "The 
statute  is  careful  to  protect  the  county  interests  and  to  guard 
against  the  use  of  the  general  funds  of  the  county  to  pay  any 
part  of  the  expenses  incident  to  the  construction  of  a  free 
gravel  road."  It  will  be  observed  that  the  provision  is  not 
limited  to  the  mere  costs  or  expenses  of  litigation,  for  it  de- 
clares that  the  lands  "shall  be  held  responsible  to  the 
<^  )unty,  to  protect  the  county  against  all  loss  or  liability 
arising  from  any  judicial  proceeding  affecting  the  assess- 
ments." This  is  a  very  broad  provision,  and  includes  far 
more  than  the  costs  of  litigation,  and  these  are  expressly 
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Darned;  and  provision  is  explicitly  made  for  reassessing  the 
property  to  pay  them.  There  are,  therefore,  two  distinct 
causes  for  which  a  reassessment  may  be  made,  even  if  we 
confine  the  power  to  the  single  provision  of  the  statute.  If 
damages  are  assessed  in  a  judicial  proceeding  for  the  taking 
of  land  or  other  property,  or  for  injury  to  it,  it  would  seem  to 
be  fully  within  the  provision.  We  need  not,  however,  at 
present  decide  what  items  of  expense  or  cost  an  additional 
assessment  may  be  made  to  pay,  as  it  is  sufficient  now  to  de- 
cide that  there  are  many  of  the  items  named  in  the  order  of 
the  commissioners  appealed  from  for  which  such  an  assess- 
ment may  be  levied. 

We  come  now  to  the  second  question.  It  is  our  opinion 
that,  as  a  petition  had  once  been  filed  and  as  the  matter  was 
fully  and  peculiarly  within  the  knowledge  of  the  commis- 
sioners, they  had  a  right  to  order  an  additional  assessment, 
on  their  own  motion. 

The  third  question  must  be  answered  in  favor  of  the  ap- 
pellees. The  board  of  commissioners  can  not  itself  make 
the  assessment,  but  notice  must  be  given  and  the  matter  re- 
ferred to  the  viewers  or  committee.  Gavin  v.  Board,  etc., 
supra.  The  board  erred  in  making  the  additional  assessment 
without  giving  notice  and  referring  the  matter  as  the  law 
provides.  For  this  reason  the  trial  court  did  not  err  in 
holding  the  order  appealed  from  to  be  erroneous.  In  so  far 
as  the  board  undertook  to  levy  the  assessment  without  no- 
tice and  without  the  intervention  of  the  viewers,  it  erred,  and 
its  order  was  rightly  declared  not  effective.  It  may  be  that 
the  proper  course  would  have  been  to  remand  the  case  for 
further  proceedings,  rather  than  to  order  a  dismissal,  but  as 
no  question  as  to  the  character  or  form  of  the  judgment  was 
made,  we  shall  not  enter  upon  that  subject 

Judgment  affirmed. 

FUed  May  27, 1887. 
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On  Petition  for  a  Beheabino. 

Elliott,  J. — It  is  contended  in  the  argument  on  the  peti- 
tion for  a  rehearing,  that  a  gravel  road  when  constructed 
becomes  a  county  road,  and,  therefore,  that  it  must  be  paid 
for  by  the  county.  But  this  argument  will  not  bear  investi- 
gation. All  works  in  which  the  assistance  of  the  right  of 
eminent  domain  or  the  power  of  taxation  is  invoked  are  in 
their  nature  public,  since  these  great  attributes  of  sover- 
eignty can  be  invoked  only  where  the  work  is  a  public  one. 
There  may  be  public  works  and  yet  the  public  or  govern- 
mental corporation  not  be  required  to  pay  the  cost  of  mak- 
ing them.  This  is  so  in  the  case  of  streets,  highways  and 
sewers;  but,  although  these  things  all  belong  to  the  public 
when  completed,  yet  the  cost  of  constructing  them  may  be 
obtained  by  local  assessments  on  the  property  benefited. 
Heick  V.  Voiffht,  110  Ind.  279,  284.  The  law  upon  this  sub- 
ject is  now  too  firmly  settled  to  be  disturbed.  It  is  evident, 
therefore,  that  the  conclusion  of  counsel  does  not  follow  from 
their  premises. 

We  did  not  decide,  nor  do  we  mean  to  decide,  that  pay- 
ment can  be  exacted  beyond  the  special  benefits  conferred 
upon  the  land.  But  we  do  hold,  that  to  the  extent  of  those 
benefits  assessments  may  be  made,  and  that  making  one  as- 
sessment does  not  exhaust  the  power  of  the  board.  We  base 
our  ccMiclusion  upon  the  obvious  purpose  of  the  statute  to 
compel  the  lands  specially  benefited  to  bear  the  burden,  and 
not  to  suffer  it  to  be  borne  by  the  county.  There  can,  as  we 
think,  and  as  we  have  several  times  decided,  be  no  doubt  that 
the  Legislature  meant  that  the  cost  of  constructing  free  gravel 
roads  should  be  paid  by  the  property  specially  benefited.  If 
this  is  the  intention  of  the  Legislature,  then  it  ought  not  to 
be  rendered  nugatory  by  holding  that  no  machinery  is  pro- 
vided for  laying  and  collecting  a  second  assessment ;  especially 
should  this  result  be  avoided  where,  as  here,  the  express 
language  of  the  statute  fairly  indicates  what  the  machinery 
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is.  Nor  is  it  in  any  sense  judicial  legislation  to  affirm  that 
the  Legislature  intended  that  the  proceedings  in  levying  a 
second  assessment  should  be  substantially  the  same  as  those 
provided  for  the  original.  If  courts  can  discover  the  l^is- 
lative  intention  they  must  give  it  effect^  and  in  their  explo- 
ration they  must  bear  in  mind  the  fixed  principle  that  where 
a  principal  power  is  conferred  all  necessary  inciden|;al  powers 
are  implied.  We  did  no  more  in  our  former  opinion  than 
give  effect  to  this  settled  principle. 

It  is  not. unknown  to  us^  nor  can  it  be  to  counsel^  that  the 
leading  purpose  of  all  our  legislation  upon  the  subject  of  free 
gravel  roads  is  to  compel  the  land  benefited  to  pay  the  cost 
of  constructing  them.  It  is  every  where  apparent  that  it  was 
the  intention  that  the  property  benefited  should  pay  the  ex- 
pense,  and  that  the  county  should  not.  With  this  knowledge 
so  prominently  and  so  plainly  before  us  we  can  not  adopt  a 
line  of  decision  which  will  utterly  overthrow  this  great  pur- 
pose. We  must  assert^  as  we  have  done^  that  this  purpose 
can  legally  be  effected,  or  we  must  hold  that  the  Legislature 
has  done  a  vain  thing. 

It  was  not  necessary  for  us  to  discuss  or  decide  specific 
questions  which  may  possibly  arise  in  the  course  of  litiga- 
tion respecting  the  power  to  levy  a  second  assessment ;  all 
that  it  was  necessary  for  us  to  decide  was  that  such  a  power 
existed,  and  that  the  mode  of  its  exercise  is  substantially  the 
same  as  that  provided  for  the  original  assessment.  Beyond 
this  our  opinion  does  not  go,  not  does  it  assume  to  go  further. 
It  is  possible  that  contingencies  may  arise  in  which  the  county 
can  not.  escape  some  loss,  but  we  need  not  now  decide  any- 
thing upon  that  subject ;  it  is  enough  for  the  present  to  affirm 
that  there  is  a  general  power  to  make  and  enforce,  in  the 
proper  case,  a  second  assessment. 

Petition  overruled,  at  costs  of  the  appellees. 

Filed  Oct  18, 1887. 
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be  constraed  in  connection  with  section  633,  and  appeals  thereunder,  as 
in  all  civil  actions,  must  be  perfected  within  one  year  from  the  time 
judgment  il  rendered. 

GjMX.-^Tme.—OmnpuUUicn  o^.— Under  section  1280,  R.  8. 1881,  in  com- 
puting the  year  within  which  appeals  may  be  taken,  the  day  on  which 
the  judgment  appealed  from  was  rendered  is  to  be  excluded;  therefore, 
where  a  judgment  was  rendered  July  23d,  1885,  and  the  transcript  was 
filed  July  23d,  1886,  the  appeal  is  in  time. 

SAMJL'-DeeUhi^Buiy.'-SulmtUiUum  <f  AdnwntdrtUor.—Deeedmti^  Eataiet.— 
Where  an  action  is  commenced  against  a  party,  who  dies  while  it  is 
pending,  and  his  administrator  is  substituted  as  defendant,  the  time 
within  which  an  appeal  may  be  taken  is  fixed  by  the  civil  code  of 
practice,  and  not  by  section  2455,  R.  8.  1881,  regulating  appeals  in 
matters  affecting  decedents'  estates. 

ATTACHMENT.--i>e/t»ery  Bond, — Cutiodia  Legis. — By  the  execution  of  a 
delivery  bond,  under  section  924,  R  S.  1881,  attached  property  b  not 
withdrawn  from  the  custody  of  the  law,  but  its  keeping  and  care  are 
removed  from  the  sheriff*  and  committed  to  the  claimant  until  the  sheriff 
may  lawfully  demand  it  to  be  sold  on  execution  issued  on  the  judgment 
for  the  sale  thereof. 

Same. — ComplairU  on  Ddivery  Bond. — Nteetaary  Averments. — A  complaint 
upon  a  delivery  bond,  executed  by  the  claimant  of  attached  property 
and  his  sureties,  is  bad  if  it  fails  to  allege  that  after  the  rendition  of 
judgment  for  the  sale  of  the  property  a  special  execution  had  been 
issued  thereon  to  the  sheriff*  commanding  him  to  sell  the  same,  and  that 
'by  virtue  thereof  he  had  demanded  of  the  obligors  the  delivery  of  the 
property,  or  the  payment  of  its  appraised  value,  not  exceeding  the 
amount  of  the  judgment  and  costs. 

Same. — Taking  Personal  Judgment  Only. — Effect  as  to  Attaekmeni  JVooeerftnge. 
—The  rendition  of  a  personal  judgment  only  against  the  defendant  in 
an  attachment  suit  is  equivalent  to  a  dismissal  of  the  attachment  pro- 
ceedings, and  a  delivery  bond  executed  therein  ceases  to  be  effective. 

SAME.-iSi«rr«7i(f«r  of  IndemnUy.—  Dineharge  of  Sureties.— Judgment  Nunepro  7\me. 
— Where  a  personal  judgment  only  is  rendered  against  the  attachment 
defendant,  on  the  faith  of  which  his  sureties  in  the  delivery  bond  sur- 
render indemnity  held  by  them,  the  subsequent  entry,  nunc  pro  tuncy  of  a 
judgment  for  the  sale  of  the  attached  property  will  not  affect  them,  their 
liability  being  at  an  end. 

From  the  Harrison  Circuit  Court. 
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B.  P.  Douglass,  8.  M.  Stookslager,  N,  22.  Pechinpaugh  and 
H.  C.  Hays,  for  appellants. 

W.  N.  Tracewdl  and  i2.  /.  TraoeweU,  for  appellees. 

HowK;  J. — This  suit  was  commenced  by  appellees  on  the 
28th  day  of  August^  1883^  against  Samuel  J.  Wright,  then 
in  full  life  but  since  deceased^  and  Lewis  W.  Bowlings  as 
defendants^  in  a  complaint  of  two  paragraphs.  The  cause 
was  thereafter  continued  from  term  to  term  until  the  Feb- 
ruary term^  1885,  of  the  court  below.  On  the  26th  day  of 
February,  1885,  the  death  of  defendant  Samuel  J.  Wright, 
testate,  having  been  suggested  to  the  court,  it  was  ordered 
that  his  executrix,  Mary  E.  Wright,  be  substituted  as  de- 
fendant herein,  in  his  stead.  Afterwards,  on  July  23d,  1886^ 
the  issues  in  the  cause  were  tried  by  the  court,  Hon.  David 
W.  LaFollette  presiding  as  special  judge,  and  a  finding  was 
made  for  the  appellees,  on  the  second  paragraph  of  their 
complaint,  in  the  sum  of  $425.61 ;  and  over  appellants'  mo- 
tion for  a  new  trial,  the  court  rendered  judgment  against  them^ 
on  the  day  and  year  last  named,  upon  such  finding.  On  the 
same  day  the  court  made  and  rendered  its  finding  and  judg- 
ment, in  favor  of  appellants  and  against  appellees  herein^ 
open  the  issues  joined  on  the  first  paragraph  of  appellees' 
complaint  herein. 

Errors  are  assigned  here  by  appellanta,  the  defendants 
below,  which  call  in  question  (1)  the  overruling  of  their 
demurrer  to  the  second  paragraph  of  appellees'  complaint, 
and  (2)  the  sustaining  of  appellees'  demurrer  to  the  second 
paragraph  of  appellants'  answer  herein. 

On  the  8th  day  of  April,  1887,  the  appellees  moved  this 
court  in  writing  to  dismiss  the  appeal  herein  upon  two 
grounds,  namely:  1.  Because  the  appeal  was  not  perfected 
by  the  filing  of  the  transcript  of  the  record  in  the  office  of 
the  clerk  of  this  court  within  one  year  from  the  rendition 
of  the  judgment  below;  and  2.  Because  such  appeal  was  not 
taken  within  the  time  limited  by  section  2455,  R.  S.  1881^ 
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the  judgment  below  herein  being  connected  with  a  dece- 
dent's estate.  This  motion  to  dismiss  must  first  be  cpnsid* 
ered  and  decided,  because,  if  well  taken,  it  will  dispose  of 
this  appeal. 

1.  Tiie  judgment  below  herein,  as  will  appear  from  our 
statement  of  this  case,  was  rendered  on  the  23d  day  of  Julj^ 
1885.  On  the  23d  day  of  July,  1886,  appellants  filed  in  the 
clerk's  office  of  this  court  a  transcript  of  the  record  of  this 
cause,  with  tbeir  assignment  of  errors  tbereon,  as  and  for 
their  appeal  from  the  judgment  below  to  this  court,  under  the 
provisions  of  section  640,  R.  S.  1881.  No  time  is  specified 
in  section  640,  aupraf  within  which  an  appeal  to  this  courts 
in  a  civil  action,  must  be  taken  in  the  manner  prescribed 
therein.  But  in  the  recent  case  of  Johnson  v.  Stephenson^ 
104  Ind.  368,  it  was  held  upon  full  consideration  that  such 
section  640  must  be  considered  and  construed  in  connection 
with  section  633,  B.  S.  1881 ;  that  appeals  to  this  court,  in 
all  civil  actions,  must  be  perfected  by  filing  a  transcript  of 
the  record  in  "  the  office  of  the  clerk  of  the  Supreme  Court'* 
Mrithin  one  year  from  the  time  of  the  rendition  of  the  judg- 
ment appealed  from ;  and  that  if  the  transcript  be  not  so 
filed  within  the  year,  the  appeal  must  be  dismissed.  Harsh-- 
man  v.  Armstrong^  43  Ind.  126;  Jenkins  v.  Chrwiny  55  Ind. 
21 ;  Anderson  v.  Mitchell^  58  Ind.  592. 

From  what  we  have  said  it  is  manifest,  we  think,  that  the 
question  we  are  now  considering,  whether  or  not  the  appeal 
in  this  action  was  perfected  within  one  year  from  the  rendi- 
tion of  the  judgment  appealed  from  herein,  depends  for  its 
proper  decision  upon  the  rule  in  this  State  for  the  computa- 
tion of  time.  If  the  day  on  which  the  judgment  was  ren- 
dered is  to  be  included  in  the  year  within  which  an  appeal 
to  this  court  in  a  civil  action  must  be  perfected,  it  is  clear 
that  the  appeal  herein  was  not  perfected  within  one  year; 
but  if  that  day  is  to  be  excluded  in  computing  such  year,  it 
is  equally  clear  that  the  appeal  in  this  case  was  perfected 
within  one  year  from  the  rendition  of  the  judgment  herein^ 
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and  the  motion  of  appellees  to  dismiss  this  appeal,  for  the 
first  cause  assigned  therein,  is  not  well  taken.  Our  civil 
code  prescribes  the  rule  in  this  State  for  the  computation  of 
time,  in  all  civil  actions,  as  follows :  ^^  The  time  within  which 
an  act  is  to  be  done,  as  herein  provided,  shall  be  computed 
by  excluding  the  first  day  and  including  the  last.  If  the 
last  day  be  Sunday,  it  shall  be  excluded.^^  Section  1280,  R.. 
S.  1881.  The  section  quoted  and  cited  is  a  literal  re-enact- 
ment of  section  787,  of  the  civil  code  of  1852,  which  took 
efiect  May  6th,  1853 ;  and,  therefore,  the  rule  declared  thereia 
for  the  computation  of  time,  in  all  civil  actions,  has  been  in 
force  continuously  for  more  than  thirty-four  years.  This- 
statutory  rule  for  'the  computation  of  time,  in  civil  actions,, 
since  its  first  enactment,  has  been  recognized  and  acted  upon 
repeatedly  in  our  decisions.  Noble  v.  Murphy,  27  Ind.  502 ; 
Statey  ex  rel.j  v.  Thorn,  28  Ind.  306;  Byers  v.  Hickman,  36- 
Ind.  359. 

2.  As  to  the  second  ground  stated  in  appellees'  motion  for 
the  dismissal  of  this  appeal,  it  will  suffice  to  say  that  the  pre- 
cise question  thereby  presented  was  fully  considered  and  de- 
cided by  this  court  adversely  to  the  motion  of  appellees 
herein  in  Heller  v.  Clark,  103  Ind.  591.  See,  also,  the  cases, 
there  cited. 

Our  conclusion  is  that  appellees'  motion  to  dismiss  the 
appeal  herein  is  not  well  taken  on  either  ground  stated 
therein,  and  must  be  overruled. 

We  come  now  to  the  consideration  of  the  errors  of  which 
complaint  is  made  here  by  appellants'  counsel.  It  is  first  in- 
sisted on  appellants'  behalf  that  the  trial  court  erred  in  over- 
ruling their  demurrer  to  the  second  paragraph  of  appellees' 
comptaiut.  In  this  paragraph  appellees  declared  upon  a  writ- 
ten undertaking,  taken  and  approved  by  the  sheriff  of  Har- 
rison county  on  the  14th  day  of  August,  1879,  of  which  the 
following,  omitting  the  obligors'  signatures,  is  a  copy : 

*'  We,  Isaac  Urbanski,  Samuel  J.  Wright  and  Lewis  W- 
Sowling,  are  held  and  firmly  bound  unto  Louis  Manns  and 
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John  MannS;  partners^  under  the  firm  name  of  Manns,  Bro. 
&  Co.,  to  the  effect  folio  wfng:  That  whereas,  at  the  suit  of 
said  Manns,  Bro.  &  Co.,  the  sheriff  of  Harrison  county,  In- 
diana, did,  on  the  12th  day  of  August,  1879,  attach  and  take 
into  possession  certain  of  the  personal  property  of  said  Isaac 
Urbanski,  which  is  correctly  enumerated  and  described  in 
the  schedule  of  said  sheriff  attached  to  the  writ  of  attach- 
ment in  said  case  issued ;  and  whereas,  the  said  sheriff  has 
redelivered  said  personal  property  to  said  Isaac  Urbanski ; 
now,  the  above  bound  Isaac  Urbanski,  Samuel  J.  Wright 
and  Lewis  W.  Bowling  undertake  that  the  said  Isaac  Ur- 
banski shall  properly  keep  and  take  care  of  said  property, 
and  shall,  on  demand,  deliver  to  said  sheriff  of  Harrison 
county  the  personal  property  so  attached  by  him  and  de- 
scribed in  said  schedule  above  referred  to,  or  that  failing  so 
to  do  they  will  pay  the  full  appraised  value  of  said  property, 
to  the  extent  of  any  judgment  which  may  be  recovered 
against  said  Isaac  Urbanski  by  said  Manns,  Bro.  A  Co.,  and 
any  costs  which  may  be  taxed  against  him  in  said  proceed- 
ing. Witness  our  hands  and  seals  this  14th  day  of  August, 
1 879.'^ 

In  the  second  paragraph  of  their  complaint  appellees 
alleged  breaches  of  the  foregoing  undertaking,  as  follows: 

1st.  That  neither  of  the  defendants  therein  had  caused  to 
be  delivered  to  the  sheriff  of  Harrison  county  any  part  of 
said  attached  property,  but,  on  the  contrary,  had  failed,  re- 
fused and  neglected  so  to  do,  and  appellees  averred  that  such 
property  was  of  the  value  of  $550. 

2d.  That  neither  of  such  defendants,  nor  any  other  per- 
son, had  paid,  or  caused  to  be  paid,  any  part  of  appellees' 
judgment  against  Isaac  Urbanski,  but  the  same  remained  due 
and  wholly  unpaid. 

3d.  That  said  Isaac  Urbanski  did  not  properly  keep  and 
take  care  of  said  attached  property  in  such  undertaking  men- 
tioned, but,  on  the  contrary,  immediately  after  the  execution 
of  such  undertaking  he  removed  such  property  without  the 
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jarisdiction  of  the  court  below,  and  without  the  boundaries 
of  the  State  of  Indiana^  and  that  neither  he  nor  any  part  of 
said  property  had  been  within  the  limits  of  Harrison  county 
since  March  1st,  1 880.     Wherefore,  etc. 

It  is  claimed  on  behalf  of  appellants  that  this  paragraph 
of  complaint  was  clearly  bad  on  their  demurrer  thereto,  for 
the  want  of  averments  therein  that  after  appellees  had  pro- 
cured the  correction  of  their  personal  judgment  against  the 
•defendant  Urbanski  by  the  entry  of  a  nunc  pro  tunc  order  for 
the  sale  of  the  attached  property,  they  had  caused  a  special 
execution  to  be  issued  thereon  to  the  sheriff  of  Harrison 
county,  commanding  him  to  sell  such  attached  property,  or 
<so  much  thereof  as  might  be  necessary,  to  pay  their  said 
judgment;  and  that  the  sheriff  of  such  county,  by  virtue  of 
such  special  execution  or  otherwise,  had  demanded  of  Ur- 
banski or  his  sureties  in  such  undertaking,  before  the  com- 
mencement of  this  suit,  either  that  they  deliver  to  such  sheriff 
3aid  attached  property  or  that,  failing  so  to  do,  they  pay  to 
such  sheriff  the  full  appraised  value  of  such  attached  prop- 
erty to  the  extent  of  appellees'  aforesaid  judgment  against 
^d  Urbanski. 

We  are  of  opinion  that  these  objections  of  appellants  to 
the  sui&ciency  of  tlie  facts  stated  in  the  secoud  paragraph  of 
appellees'  complaint  herein  are  well  taken,  and  that,  for  the 
vrant  of  such  averments  as  those  stated,  the  demurrer  to  such 
paragraph  of  complaint  ought  to  have  been  sustained.  The 
undertaking  sued  upon  in  such  second  paragraph  was  exe- 
•cuted  under,  and  in  conformity  with,  the  provisions  of  section 
168  of  the  civil  code  of  1852,  which  section  was  literally  re- 
-enacted as  section  209  of  "An  act  concerning  proceedings  in 
c'ivil  cases,''  approved  April  7th,  1881,  and  is  section  924,  R. 
S.  1881. 

In  such  section  it  is  provided  as  follows  :  "  The  defendant 
-or  other  person  having  possession  of  property  attached,  may 
have  the  same  or  any  part  thereof  delivered  to  him,  by  exe- 
cuting and  delivering  to  the  sheriff  a  written  undertaking. 
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with  surety  to  be  approved  by  the  sherifl;  pajrable  to  the 
plaintifi;  to  the  effect  that  such  property  shall  be  properly 
kept  and  taken  care  of,  and  shall  be  delivered  to  the  sheriff 
on  demand,  or  so  much  thereof  as  maybe  required  to  be  sold 
on  execution  to  satisfy  any  judgment  which  may  be  recovered 
against  him  in  the  action,  or  that  he  will  pay  the  appraised 
value  of  the  property,  not  exceeding  the  amount  of  the  judg- 
ment and  costs.'' 

In  Dunn  v.  Crocker,  22  Ind.  324,  it  was  held  by  this  court, 
in  construing  the  provisions  of  the  section  quoted,  that  the 
undertaking  therein  provided  for  is  ^'  in  the  nature  of  a 
delivery  bond,  which  does  not  release  the  property  from  the 
attachment,  nor  from  an  order  of  sale  in  the  judgment.'^ 
By  the  execution  of  such  an  undertaking  the  attached  prop- 
erty is  not  withdrawn  from  the  custody  of  the  law,  but  the 
proper  keeping  and  care  of  such  property  is  thereby  removed 
from  the  sheriff  and  committed  to  the  claimant,  until  such 
time  as  the  sheriff  may  lawfully  demand  the  delivery  of  the 
property  back  to  him  to  be  sold  on  the  execution  issued  on 
the  judgment  for  the  sale  of  the  attached  property.  Luds 
V.  Ramsay,  3  Munf.  417;  DoremuB  v.  Walker,  8  Ala.  194; 
Hagan  v.  Lucas,  10  Peters,  400. 

From  the  provisions  of  the  section  quoted,  and  the  terms 
of  the  undertaking  declared  upon  in  the  second  paragraph 
of  the  complaint  herein,  it  would  seem  to  be  clear  that  until 
judgment  had  been  rendered  in  appellees'  suit  against  Ur- 
banski  for  the  sale  of  the  property  attached  therein,  and 
until  a  special  execution  issued  on  such  judgment  had  come 
into  the  hands  of  the  sheriff  of  Harrison  county,  command- 
ing him  to  sell  such  attached  property,  such  sheriff  would 
not  be  lawfully  authorized  to  demand  of  Urbanski  and  his 
sureties  in  such  undertaking  either  the  delivery  back  to  him 
of  such  property,  or  the  payment  of  its  appraised  value,  not 
exceeding  the  amount  of  such  judgment  and  costs.  This 
was  decided^  substantially,  by  this  court  in  Oass  v.  WUliaiMy 


MAY  TERM,  1887.  429 

Wright,  Ezecatrix,  el  a/,  v.  Manus  et  al, 

46  iDd.  253^  and  in  Latvry  v.  McOee,  75  Ind.  608.    Se^^  s]so, 
8awM8  y.  Boss,  106  Ind.  558. 

Under  all  the  canons  of  good  pleadings  it  would  seem  to 
be  equally  clear  that  a  complaint  upon  such  an  undertaking, 
which  iails  to  allege,  inter  alia,  that  after  the  rendition  of 
judgment  for  the  sale  of  the  attached  property,  a  special 
execution  had  been  duly  issued  on  such  judgment  to  the 
sheriff  of  the  proper  county  commanding  him  to  sell  such 
property,  or  so  much  thereof  as  might  be  necessary  to  pay 
such  judgment,  and  that  such  sheriff,  by  virtue  of  such  exe- 
cution, had  demanded  of  the  obligors  in  such  undertaking 
the  delivery  to  him  of  such  attached  property,  or  the  pay- 
ment of  its  appraised  value  not  exceeding  the  amount  of 
«uch  judgment  and  costs,  would  be  bad  on  demurrer  thereto 
ibr  the  want  of  sufficient  facts.  The  court  erred,  we  think, 
in  overruling  the  demurrer  to  the  second  paragraph  of  appel- 
lees' complaint. 

Appellants'  counsel  also  insist  that  the  trial  court  'erred  in 
sustaining  the  demurrer  to  the  second  paragraph  of  their  an- 
swer to  the  second  paragraph  of  appellees'  complaint  herein. 
In  this  paragraph  of  answer,  appellants  admitted  that  Sam- 
uel J.  Wright,  then  in  full  life  but  since  deceased,  and  ap- 
pellant Bowling  executed  the  written  undertaking  mentioned 
in  the  attachment  proceedings  by  appellees  herein  against 
Isaac  Urbanski,  as  sureties  for  the  delivery  to  Urbanski  of 
the  attached  property  mentioned  in  the  second  paragraph  of 
-complaint  herein,  but  they  averred  that,  prior  to  the  execu- 
tioo  of  such  undertaking,  in  consideration  that  said  Samuel 
J.  Wright  and  Lewis  W.  Bowling  would  execute  such  un- 
dertaking as  his  sureties  therein,  Isaac  Urbanski  endorsed 
4ind  transferred  to  said  Samuel  J.  Wright,  &s  an  indemnity 
to  such  sureties  against  any  loss  they  might  sustain  by  rea- 
.son  of  their  suretyship,  a  negotiable  promissory  note  held 
hj  him  on  one  David  Urbanski,  a  good  and  solvent  personi 
for  the  sum  of  $500,  which  was  more  than  sufficient  to  fully 
indemnify  them  against  any  loss  they  might  sustain  by  rea- 
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son  of  their  suretyship,  which  endorsement  of  such  note  was 
made  before  its  maturity ;  that  such  other  and  further  pro- 
ceedings were  afterwards  had  by  appellees^  as  set  forth  in 
the  second  paragraph  of  their  complaint  herein^  diat  they 
recovered  the  judgment  mentioned  therein,  against  Isaac 
Urbanski^  being  a  personal  judgment  only,  which  judgment 
was  duly  read  in  open  court,  and  approved  and  signed  by 
the  courts  and  appellees'  attorneys  were  present  within  the 
bar  when  such  judgment  was  read  and  approved  by  the 
court;  that  afterwards,  such  sureties  examined  the  record  in 
such  proceeding  and  were  advised  by  counsel  that  no  action 
could  be  enforced  against  tiaem  upon  their  written  under- 
taking on  the  judgment  so  rendered;  that  after  retaining  such 
note  of  David  Urbanski  for  nearly  one  year  from  the  date  of 
said  judgment,  and  no  proceedings  having  been  taken  against 
such  sureties  for  the  enforcement  of  said  judgment,  on  de- 
mand of  Isaac  Urbanski,  and  on  the  faith  of  the  personal 
judgment  taken  against  said  Isaac,  as  the  same  appeared  of 
record  on  the  order-book  of  the  Harrison  Circuit  Court,  thev 
in  good  faith  surrendered  to  Isaac  Urbanski  said  negotiable 
note,  which  they  held  from  him  on  David  Urbanski  as  afore- 
said ;  that  afterwards,  as  averred  in  the  second  paragraph  of 
appellees'  complaint  herein,  by  notice  and  motion  in  the 
Harrison   Circuit  Court,  appellees  procured  such  personal 
judgment  to  be  amended  by  the  entry  of  a  nunc  pro  tunc 
order  for  the  sale  of  such  attached  property ;  and  appellant.s 
said  that,  by  reason  of  appellees'  failure  to  have  their  judg- 
ment against  Isaac  Urbanski  so  entered  in  the  first  instance 
as  to  order  the  sale  of  such  attached  property,  the  sureties 
in  such  undertaking  were  induced  to  surrender  their  said 
indemnity,  and  appellees  ought  not  to  have  judgment  against 
appellants  on  such  second  paragraph  of  complaint. 

We  are  of  opinion,  that  if  the  facts  stated  in  this  paragraph 
of  answer  be  true — ^and  as  they  are  well  pleaded  their  truth 
is  admitted  as  the  case  is  here  presented — they  constitute  a 
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full  and  complete  bar  both  in  law  and  equity  to  the  cause  of 
action  set  forth  by  appellees  in  the  second  paragraph  of  their 
complaint  herein.  It  is  settled  by  our  decisions  that^  where 
ancillary  proceedings  in  attachment  have  been  instituted  in 
support  of  a  pending  cause  of  action^  and  personal  property 
of  the  defendant  1\^  been  seized  by  the  sheriiF  under  such 
proceedings,  if  the  trial  of  such  cause  result  in  a  personal  judg- 
ment only  against  such  defendant,  without  any  special  judg- 
ment or  order  of  the  court  for  the  sale  of  such  attached  prop- 
erty, the  taking  of  such  personal  judgment  only,  of  itself, 
is  an  abandonment  by  the  plaintiff  of  his  attachment  pro- 
ceedings, and  an  undertaking  or  bond  for  the  delivery  of 
such  attached  property  falls  with  the  other  proceedings  and 
ceases  to  have  any  legal  effect  or  binding  force.  Oa88  y, 
WiUiamH,  supra;  Lowry  v.  McGee,  supra;  Smith  v.  SooU,  86 
Tnd.  346. 

In  the  case  last  cited,  which  was  a  suit  upon  an  undertak- 
ing similar  to  the  one  declared  upon  by  ap})ellees  in  the  sec- 
ond paragraph  of  their  complaint  herein,  it  was  held  by  this 
court  that  the  rendition  of  a  personal  judgment  only  against 
the  defendant  in  an  attachment  suit  is  equivalent  to  a  dis- 
missal of  the  proceedings  in  attachment;  and  that,  unless 
judgment  be  rendered  for  the  sale  of  the  attached. property 
in  the  action  wherein  such  undertaking  was  executed,  there 
is  no  liability  on  such  undertaking.  "  So  it  was  held,  upon 
full  consideration,  in  Gasa  v.  WilHaviSy  46  Ind.  253." 

Of  course,  if  the  court  has  rendered  the  proper  judgment 
for  the  stile  of  the  attached  property,  but,  through  the  mis- 
prision of  the  clerk,  such  judgment  has  not  been  entered,  the 
record  may  be  amended  by  a  nunc  pro  tunQ  order  and  entry, 
if  there  be  anything  to  amend  by,  and  if  such  nunc  pro  tunc 
judgment  or  order  will  not  injuriously  affect  the  rights  of 
third  persons.  In  Urbanski  v.  Manns,  87  Ind.  585,  the  nunc 
pro  tunc  judgment  and  order  for  the  sale  of  the  attached 
property  mentioned  in  the  second  paragraph  of  appellees' 
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<5omplaint  herein  were  considered  to  some  extent  by  this 
<suurt.     After  quoting  section  66  of  Freeman  on  Judgments, 
it  is  there  said :    ^'  These  appellants^  Wright  and  Bowling, 
were  bound  to  take  notice  of  the  personal  judgment  that  m& 
entered  of  record  against  Urbanski^  but  they  were  not  re- 
-quired  to  take  notice  of  the  memoranda  of  the  judge  of  the 
findings  and  rendition  of  the  judgment  by  the  court,  upon 
which  the  entered  judgment  might  be  corrected;  and  what- 
ever rights  they  might  have  acquired  between  the  original 
entering  of  the  judgment  and  its  correction  nunc  pro  func,in 
making  such  order^  it  would  have  been  proper  to  have  ex- 
pressly saved   to  them^  *  *  so  as  to  allow  them  to  be  made 
available  in  any  subsequent  proceeding.  *  *  *  *  We  think 
that  all  their  rights  can  be  fully  protected  in  any  legitimate 
subsequent  proceedings,  without  reversing  the  nunc  pro  tune 
judgment  against  Urbanski." 

The  case  in  hand  is  a  ^*  legitimate  subsequent  proceeding," 
:and  in  and  by  the  second  paragraph  of  their  answer  herein 
appellants  have  clearly  stated  the  legal  and  equitable  de- 
fences which  they  acquired  between  the  rendition  of  appel- 
lees' personal  judgment  only  against  Urbanski^  on  the  1st 
•day  of  March,  1880,  and  the  subsequent  entry ,  nunc  |>ro  tunCj 
of  the  judgment  or  order  for  the  sale  of  the  attached  prop- 
erty on  the  6th  day  of  June,  1881,  to  appellees'  suit  herein 
against  the  sureties  of  Urbanski  in  the  undertaking  given  by 
him  in  appellees'  attachment  proceedings  for  the  delivery  of 
the  attached  property. 

We  are  clearly  of  opinion  that  the  facts  stated  by  appel- 
lants in  the  second  paragraph  of  their  answer  constitute  a  full 
and  complete  bar  to  the  cause  of  acti(»n  which  appellees  at- 
tempted to  state  in  the  second  paragraph  of  their  complaint 
herein;  and  that  it  was  error,  therefore,  to  sustain  their 
demurrer  to  such  second  paragraph  of  appellants'  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re* 
.manded,  with  instructions  to  overrule  the  demurrer  to  the 
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seoond  paragraph  of  answer^  and  to  sustain  the  demurrer  to 
the  second  paragraph  of  complaint,  and  for  further  proceed- 
ings not  inconf^istent  with  this  opinion. 

Filed  May  24,  1887 ;  petition  for  a  rehearing  overmled  Sept  27, 1887. 
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JuDOMEirr. — By  DefauU  Againai  Iraane  Penon, — Suit  to  Set  Aside.— Midake.  158  lou 
— Otuirdian  and  Ward,— Promissory  Note. — Innocent  Holder, — JPVcmd — 
Oonsideralion, — Where  a  judgment  by  default  is  taken  against  a  person 
of  unsound  mind,  after  due  service  of  process,  by  a  good-faith  holder 
of  a  commercial  note,  which  had  been  obtained  by  the  original  pay^ 
from  the  defendant  by  fraud  and  without  consideration,  it  may  be  set 
aside  under  section  396,  B.  S.  1881,  at  the  suit  of  the  guardian  or  admin- 
istrator, and  the  latter  let  in  to  defend,  by  showing  that  the  defendant 
was  of  unsound  mind  when  he  executed  the  note,  and  that  it  was  with- 
out consideration,  although  the  plaintiff  practiced  no  fraud  in  obtain^ 
ing  the  judgment  and  had  no  knowledge  of  the  defendant's  insanity, 
which  had  not  been  judicially  declared.^ 

8am£. — CoUateral  Proceeding  in  Aid  tf  Exeeulvm, — WiR  not  Defeat  Bight  to 
Bdief  from  Judgment, — The  right  to  obtain  relief  from  a  judgment  nnder 
section  396  can  not  be  defeated  by  the  plaintiff  instituting  proceedings 
in  aid  of  an  execution,  to  enforce  the  judgment  from  which  the  defend- 
ant, by  appropriate  proceedings  then  pending,  is  seeking  to  be  relieved^ 

Same. — Sale, — Redemption  by  Guardian, — ^The  fact  that  the  guardian  of  an    • 
insane  person,  against  whom  a  judgment  has  been  wrongfully  obtainecf^ 
to  save  his  ward's  property,  redeems  from  a  sale  thereof  under  proceedj: 
ings  to  enforce  the  judgment  instituted  during  the  pendency  of  a  comz. 
plaint  to  set  it  aside,  b  not  a  bar  to  relief  nnder  section  396. 

Saicb. —  WrongfiU  JudgmanL—EnforeemenL — Effect  of  Setting  Aside, — One  who 
proceeds  with  the  enforcement  of  a  judgment  wrongfully  obtained,  with 
knowledge  that  proceedings  have  been  instituted  by  or  on  behalf  of  the 
defendant  to  be  relieved  therefrom,  assumes  the  risk  that,  if  the  judg- 
ment be  set  aside,  he  will  be  compelled  to  restore  to  hia  adversary  what- 
ever, has  been  so  coerced  from  him. 

From  the  Boone  Circuit  Court. 
Vol.  111.^28 
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J.  A.,  Abbott  and  /•  if.  Kelaeifj  for  appellant. 
C.  M.  Zion,  for  appellees. 

Mitchell,  J. — Lewis  recovered  a  judgment  by  default  in 
the  Boone  Circuit  Court  against  Ghirrett  McClain  for  182.67. 
The  judgment  was  afterwards  assigned  to  Isaac  T.  Davi.<i. 
Subsequently,  McCIain  was  declared  to  be  a  person  of  un- 
sound mind,  and  his  guardian,  in  that  behalf  appointed,  com- 
menced this  proceeding  to  set  aside  the  default.  He  charged, 
in  the  complaint  filed  for  that  purpose,  that  his  ward  was  a 
person  of  unsound  mind,  and  that  the  note  on  which  the 
judgment  had  been  rendered  had  been  obtained  from  Garrett 
McClain  by  fraud  while  he  was  of  unsound  mind,  without 
any  consideration. 

This  complaint  was  held  insufficient  on  demurrer.  The 
guardian  appealed  to  this  court,  and  the  ruling  and  judgment 
of  the  court  below  were  reversed.  MoQain  v.  Davis,  77  Ind. 
419.  ' 

When  the  case  Tiras  returned  to  the  court  below,  Gkirrett 
McClain  having  died  meanwhile,  Dickerson,  as  administrator 
of  his  estate,  filed  an  amended  and  supplemental  complaint. 
This  complaint  put  forward  substantially  the  same  facts  in 
respect  to  the  note  and  the  unsoundness  of  mind  of  the  maker 
as  were  set  forth  in  the  original.  In  addition  to  these  facts, 
it  was  also  alleged  that,  pending  the  appeal,  certain  real  estate 
owned  by  the  intestate  had  been  sold  to  satisfy  the  judgment  in 
question,  and  that  the  guardian  of  the  intestate  had  been  com- 
pelled to  pay  to  the  appellee  Davis,  the  full  amount  of  the  judg- 
ment, interest  and  costs  in  order  to  redeem  the  insane  ward's 
land  from  the  sale  so  made.  The  prayer  was  that  the  de&nlt 
and  judgment  should  be  set  aside,  and  that  the  plaintiff,  as 
administrator,  might  recover  the  amount  which  the  guardian 
had  been  compelled  to  pay  in  order  to  redeem  from  the  sale. 

Upon  issues  duly  made  the  court  heard  the  evidence  and 
found  the  facts  specially.  The  finding  is,  in  substance,  thai 
the  note  in  question  was  executed  without  oonaideration^ 
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payable  at  a  bank  in  this  State,  and  that  the  maker  was,  at 
the  time  of  its  execution,  and  so  continued  until  his  death,  a 
person  of  unsound  mind.  It  is  found  that  a  judgment  was 
taken  on  this  note  by  default  on  the  28th  day  of  November, 
1877.  The  owner  of  the  judgment  was  found  to  have  pur^ 
chased  the  note  in  good  faith,  for  a  valuable  consideration,  be- 
fore its  maturity.  After  judgment  had  been  taken  on  the 
note,  in  the  manner  alleged  in  the  complaint,  the  appellee 
Davis,  being  the  owner  of  the  judgment,  instituted  an  action 
in  the  Boone  Circuit  Court  to  set  aside  an  alleged  fraudulent 
conveyance  of  certain  real  estate  from  Grarrett  McClain  to 
bis  wife.  The  court  found  that  the  guardian  of  Grarrett  Mc- 
Clain set  up  as  a  defence  to  the  action  so  instituted  substan- 
tially the  same  facts  in  reference  to  the  execution  of  the  note 
and  the  unsoundness  of  mind  of  Grarrett  McCIain  as  are  set 
up  in  the  complaint  in  this  case.  He  also  alleged  in  his  an- 
swer, that  he  had  instituted  and  then  had  pending  a  proceed- 
ing to  set  aside  the  judgment  which  the  appellee  was  seeking 
to  enforce.  Such  proceedings  were  had  in  that  behalf  as  that, 
upon  a  trial  of  the  issues  therein  joined,  there  was  a  finding 
and  judgment  for  the  plaintiff,  and  an  order  that  the  convey- 
ance be  set  aside  and  the  land  subjected  to  sale  to  satisfy  the 
judgment.  The  land  was  accordingly  sold,  the  appellee 
henan  bidding  it  in  for  the  full  amount  of  the  judgment, 
interest  and  costs. 

It  is  found  by  the  court  that  the  guardian  of  the  judgment 
defendant,  within  the  year  for  redemption,  redeemed  the  land 
by  paying  the  amount  of  the  bid  and  interest  thereon. 

Upon  the  facts  so  found  the  court  stated  as  its  conclusion 
that  the  appellant  was  not  entitled  to  have  the  judgment  set 
aside,  or  to  any  other  relief.  Judgment  was  given  accord- 
ingly. 

The  case  presented  is  one  in  which  a  judgment  by  default 
was  taken  against  a  person  of  unsound  mind,  presumably 
after  due  service  of  process,  by  a  good-faith  holder  of  a 
oommercial  note  which  had  been  obtained  by  fraud  and  with- 
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out  consideration  by  the  original  payee.  No  fraud  or  un- 
fairness in  obtaining  the  judgment  is  either  alleged  or  found, 
nor  does  it  appear  that  the  holder  of  the  note  had  any  knowl- 
edge or  reason  to  suspect  that  the  maker  was  insane  at  the 
time  the  judgment  was  taken. 

The  defendant  not  having  been  judicially  declared  to  be  a 
person  of  unsound  mind  at  the  time  the  contract  was  made 
and  the  judgment  taken,  the  question  is,  will  the  default  be 
set  aside  as  against  a  good-faith  purchaser  of  the  note,  and 
the  guardian  or  administrator  let  in  to  defend,  by  simply 
showing  that  his  ward  was  of  unsound  mind  when  the  note 
was  executed  and  the  judgment  taken,  and  that  the  note  was 
without  consideration  ? 

The  proceeding  was  commenced  under  section  396,  R.  S. 
1881.     This  section  provides,  among  other  things,  that  a 
party  may  be  relieved  from  a  judgment  taken  against  him 
through  his  mistake,  inadvertence,  surprise  or  excusable  neg- 
lect, on  complaint  or  motion  filed  within  two  years.     That 
there  was  a  meritorious  defence  to  the  action  is  clear.     The 
note  was  obtained  by  fraud  from  a  person  of  unsound  mind, 
without  any  consideration.     That  the  holder  of  the  note  and 
judgment  plaintiff  was  an  endorsee  for  value,  without  notice, 
does  not  alter  the  case.     The  maker  of  the  note,  being  at  the 
time   of  unsound   mind,  had    no  capacity  to  bind  himself 
by  contract.     A  purchaser  of  commercial  paper  is  affected 
with  notice  of  the  status  or  disability  of  the  maker.     That 
the  note  was  purchased  in  good  faith  before  maturity  presents 
no  obstacle  to  a  disaffirmance  in  case  the  maker  had  not  the 
mental  capacity  to  bind  himself  by  contract,  unless  the  note 
was  originally  taken  in  good  fitith  upon  a  consideration  which 
was  reasonably  neceasary  for,  or  actually  beneficial  to,  the 
maker.     Physto- Medical  College  v.  Wilkinson^  108  Ind.  314 ; 
Baxter  v.  Earl  of  Portsmouth^  5  Barn.  &  Cres.  170;  Dane 
V.  Kirkwall,  8   C.  <&  P.  679;    Seaver  v.  Phelps,  11  Pick. 
304 ;  Buswell  Insanity,  section  290. 

The  protection  of  persons  who  are  so  unfortunate  as  to  be 
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bereft  of  reason  and  incapable  of  managing  their  own  estates^ 
is  of  higher  obligation^  and  an  object  more  to  be  cherished 
by  tiie  courts^  than  is  the  protection  of  holders  of  commer- 
cial paper^  however  innocent  they  may  be.  McOlain  v.  Dauia, 
8up*a;  Moore  v.  Hershey,  90  Pa.  St.  196;  Wirebaoh  v. 
First  Natn  Bank,  97  Pa.  St.  543  (39  Am.  R.  821) ;  Van 
PaMon  V.  Bealsy  46  Iowa,  62  ;  Mutual  Life  Ins,  Co.  v.  Hunt, 
79  N.  Y.  541 ;  1  Daniel  Neg.  Inst.,  sections  209,  210;  Hull 
V.  Louthf  109  Ind.  315;  Buswell  Insanity,  sections  300, 301. 

'^  There  can  be  no  contract  unless  there  be  a  meeting  of 
minds;  and  there  can  be  no  meeting  of  minds  if  the  one 
party  has  no  mind  which  can  meet  the  mind  of  the  other.^' 
1  Parsons  Notes  and  Bills,  149. 

The  fact  that  the  maker  of  the  note  was  of  unsound  mind 
at  the  time  judgment  was  taken  against  him  by  default,  pre- 
sented such  an  excuse  for  his  non-appearance  as  entitled  his 
guardian  to  have  the  default  set  aside  under  the  provisions 
of  section  396.  This  was  in  effect  determined  by  the  decis- 
ion given  on  the  first  appeal.  Where  an  inequitable  and 
unjust  judgment  has  been  taken  against  a  party  by  default, 
it  is  the  duty  of  the  court  to  relieve  him  from  the  judgment, 
upon  complaint  or  motion  filed  within  two  years,  provided 
it  be  shown  that  he  has  a  meritorious  defence  which,  with- 
out inexcusable  neglect  on  his  part,  he  was  prevented  from 
making. 

Courts  have  power  to  protect  persons  from  the  effect  of 
judgments,  who  have  not  been  served  with  process,  or  who 
without  fault  have  been  deprived  of  an  opportunity  for  a 
hearing.  When  it  is  admitted  or  established  that  a  defend- 
ant was  insane  when  process  was  served  upon  him,  and  judg- 
ment taken  by  default,  these  facts  carry  all  the  other  neces- 
sary consequences  with  them.  It  follows  that  the  judgment 
in  such  a  case  was  taken  by  mistake  and  without  the  defend- 
ant's fault.     Leach  v.  Marsh,  47  Maine,  548. 

No  doubt  but  that  equity  would  furnish  relief  by  an 
original  bill  after  two  years  had  expired.     In  such  a  case^  it 
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might  l>e  neoessary,  however,  in  order  that  relief  should  be 
afforded,  that  the  injured  party  go  further  and  show  that  the 
judgment  plaintiff  had  been  guilty  of  some  fraud  or  un&ir- 
ness  in  taking  the  judgment. 

After  a  judgment  has  stood  beyond  the  statutory  period 
within  which  it  may  be  reviewed,  set  aside,  or  opened  up, 
relief  can  only  be  had  by  appealing  to  the  equity  or  chancery 
jurisdiction  of  the  court.  We  need  not  consider  the  prin- 
ciples applicable  to  such  a  case.  Johnson  v.  Fomeroy,  31 
Ohio  St.  247;  Stigers  v.  Brenty  50  Md.  214  (33  Am.  B. 
317 ;  10  Cent.  L.  J.  473) ;  ISng  v.  Robinson,  33  Maine,  114. 

Having  arrived  at  the  conclusion  that,  upon  the  facts  found 
as  they  existed  when  the  proceeding  to  set  aside  the  judg- 
ment was  originally  commenced,  the  defendant  therein  was 
clearly  entitled  to  be  relieved,  it  remains  to  be  considered 
whether  the  court  properly  denied  relief  on  account  of  what 
has  occurred  since. 

Did  the  holder  of  the  judgment  by  his  proceeding  to  set 
aside  the  transfer  of  real  estate  from  Garrett  McClain  to  his 
wife,  and  the  judgment  therein  obtained,  and  by  selling  the 
defendant's  real  estate,  and  by  that  means  inducing  the  guar- 
dian to  redeem  from  the  sale,  thereby  bring  about  such  a 
condition  of  affairs,  pending  the  proceedings  to  set  aside  the 
default,  as  now  precludes  the  court  from  affording  relief 
from  the  judgment?  Upon  well  settled  principles  this  in- 
quiry must  be  answered  in  the  negative.  What  has  hap- 
pened since  the  rendition  of  the  judgment  which  defeats  a 
clear  statutory  right  to  relief?  It  is  claimed  that  there  has 
been  an  adjudication  of  the  validity  of  the  judgment,  and 
that  there  has  been  a  voluntary  payment  of  the  debt.  It  is 
found  that,  pending  the  proceeding  to  set  aside  the  default, 
the  appellee  instituted  a  proceeding  in  aid  of  an  execution, 
issued  upon  the  judgment,  to  subject  certain  real  estate  to 
sale  in  order  to  satisfy  the  judgment  now  in  question.  To 
this  proceeding  the  guardian  answered  that  his  ward  was  a 
person  of  unsound  mind  at  the  time  the  judgment  was  ren- 
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dered,  that  there  was  a  meritorious  defence  to  the  action  on 
the  note,  and  that  a  proceeding  was  then  pending  to  set  aside 
the  judgment  which  the  plaintiff  was  then  seeking  to  enforce. 
Over  this  answer  the  court  gave  judgment  that  the  convey- 
ance should  be  set  aside,  and  that  the  ward's  land  be  subjected 
to  sale.  The  answer  filed  by  the  guardian  was  in  the  nature  of 
a  dilatory  plea.  It  was  in  effect  an  appeal  to  the  court  to 
stay  proceedings  until  the  pending  application  to  set  aside 
the  de&ult  should  be  determined.  While  the  judgment,  in 
aid  of  the  enforcement  of  which  the  proceeding  to  subject 
the  ward's  land  was  being  prosecuted,  remained  in  force,  it  was 
not  competent  in  a  collateral  proceeding  to  draw  its  validity 
in  question  by  an  answer  that  there  was  a  meritorious  de- 
fence to  the  original  action,  and  that  the  judgment  had  been 
taken  by  mistake  or  through  the  excusable  neglect  of  the 
defendant.  The  judgment  of  the  court  setting  aside  the  con- 
veyance and  subjecting  the  land  did  not,  and  could  not,  in- 
volve the  merits  of  the  pending  application  to  set  aside  the 
default.  Proctor  v.  Cole,  104  Ind.  373;  Boggs  v.  Clark,  37 
Cal.  236;  Freeman  Judg.,  section  321. 

Perhaps  the  court  should  have  stayed  the  proceeding  to  set 
aside  the  conveyance  until  the  pending  case  had  been  deter- 
mined. Its  judgment,  however,  in  the  collateral  proceeding 
did  not  estop  the  guardian  from  carrying  on  the  pending  pro- 
ceeding to  obtain  relief  under  the  statute. 

The  right  to  obtain  relief  from  a  judgment  under  section 
396  can  not  be  defeated  by  the  plaintiff  instituting  proceed- 
ings, in  aid  of  an  execution,  to  enforce  the  judgment  from 
which  the  defendant  had  already  asked  to  be  relieved,  and 
for  which  purpose  appropriate  proceedings  were  then  pending. 

Where  a  party's  hands  have  been  tied  by  a  judgment 
wrongfully  obtained  against  him,  he  can  not  be  prevented 
from  obtaining  relief  by  other  complications  which  the  holder 
of  the  judgment  may  have  forced  upon  him,  without  his  con- 
sent, during  his  struggle  to  free  himself  from  the  original 
wrong.     One  who  proceeds  with  the  enforcement  of  a  judg- 
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ment  so  obtained^  with  knowledge  that  proceedings  have  been 
instituted  by  or  on  behalf  of  the  defendant  to  be  relieved 
therefrom,  takes  the  chance  that,  if  the  judgment  is  reversed 
or  set  aside,  he  will  be  compelled  to  restore  his  adversary  to 
the  situation  he  was  in  before  the  erroneous  judgment  was 
rendered — that  is  to  say,  whatever  has  been  coerced  from  the 
defendant  in  the  way  of  enforcing  a  judgment  while  proceed- 
ings to  set  it  aside  are  pending,  must  be  restored  in  the  event 
the  judgment  should  finally  be  for  the  defendant.  A  party 
will  not  be  permitted  to  hold  on  to  an  advantage  obtained 
by  means  of  an  inequitable  and  wrongful  judgment  afler  the 
judgment  has  been  set  aside  or  reversed.  Maghee  v.  Go/- 
lin8y  27  Ind.  83 ;  Argenti  v.  City  of  San  FrancisGo,  30  Cal 
458;  Raun  v.  Reynolds,  18  Cal.  275;  Freeman  Judgments, 
section  481. 

The  fact  that  the  guardian  redeemed  his  ward's  land  from 
the  execution  sale  presents  no  obstacle  against  the  right  of 
the  administrator  to  have  the  default  set  aside.  Every  step 
which  the  appellee  took  was  taken  with  knowledge  that  the 
judgment  which  he  was  enforcing  was  being  challenged  as 
wrongful.  He  is  not  in  a  position  to  say  that  the  redenip- 
tion  by  the  guardian  of  the  ward's  property,  which  had  been 
sold  to  satisfy  a  judgment  which  ought  never  to  have  been 
rendered,  was  a  voluntary  payment.  What  could  the  guar- 
dian do  afler  the  sale  except  to  redeem,  or  take  the  chance 
that  the  Supreme  Court  might  hold  that  his  ward  was  with- 
out remedy?  He  had  instituted  proceedings  to  set  the  judg- 
ment aside.  When  the  appellee  instituted  his  proceedings 
in  aid  of  the  execution,  he  had,  without  success,  appealed  to 
the  court  to  delay  until  the  motion  to  set  aside  the  default 
could  be  determined.  Over  all,  the  appellee  proceeded  to 
sell  his  ward's  homestead. 

We  can  not  understand  how  it  can  be  maintained  that,  be- 
cause the  guardian  did  that  which  every  prudent  man  would 
have  done  under  like  circumstances,  it  is  now  to  be  said  the 
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payment  was  voluDtai^y,  and  a  bar  to  obtaining  relief  from 
the  judgment. 

Upon  the  &ct8  found  our  conclusion  is,  that  the  judgment 
by  default  against  Garrett  McCIain  should  be  set  aside,  so  far 
as  to  allow  the  administrator  of  his  estate  to  present  what- 
ever defence  there  may  be  to  the  note  sued  on,  and  that  the 
money  paid  to  redeem  be  brought  into  the  Boone  Circuit 
Court  to  await  the  final  order  and  determination  of  the  pend- 
ing suit. 

Judgment  reversed,  with  costs,  with  direction  to  the  court 

below  to   restate   its  conclusions  of  law  according'  to  thi& 

opinion,  and  for  further  proceedings. 

Filed  May  24, 1887 ;  petition  to  modify  mandate  oyermled  Sept.  21,. 
1887. 


No.  1 3,873. 

Brown  v.  The  State. 

GsiKiNAif  Law. — Tnglraaioru. — Record, — BUI  of  Exemptions. — Supreme  OmrL 
— Instructions  which  are  copied  into  the  transcript  by  the  clerk,  but  not 
brought  into  the  record  by  a  bill  of  exceptions  or  by  a  special  order  of 
the  court,  will  not  be  considered  on  appeal. 

Sams.  — Mandattghler, — AesanU  and  Battery  with  Intent  to  CommiL —  VerdieU — 
Failure  to  Specify  whether  Voluntary  or  Involuntary, — In  a  prosecution  for 
assault  and  battery  with  intent  to  commit  manslaughter,  the  verdict  is 
not  vitiated,  or  the  substantial  rights  of  the  defendant  prejudiced,  by  a 
failure  to  specify  therein  whether  the  intent  was  to  commit  voluntary 
or  involuntary  manslaughter. 

From  the  Switzerland  Circuit  Court. 

J.  A.  Works  and  L,  O.  Schroeder,  for  appellant. 
L.  T.  MicheneTy  Attorney  General,  if.  R.  Sulzer,  Prosecut- 
ing Attorney,  and  J".  H.  Gillett,  for  the  State. 

Elliott,  J. — The  appellant  was  convicted  of  assault  and 
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battery  with  intent  to  commit  manslaughter,  and  from  that 
judgment  prosecutes  this  appeal. 

What  purports  to  be  the  instructions  of  the  court  are 
copied  by  the  clerk,  but  they  are  not  brought  into  the  record 
by  a  bill  of  exceptions,  nor  by  special  order  of  the  coart 
We  can  not,  therefore,  regard  them  as  properly  before  os, 
for  instructions  can  not  be  made  part  of  the  record  by  the 
act  of  the  clerk  in  copying  them.  Hollingtworth  v.  ^Stofe, 
a/nte,  p.  289 ;  Leverioh  v.  8taU,  105  Ind.  277. 

It  is  contended  by  the  appellant's  counsel  that  the  judg- 
ment should  be  reversed  because  the  verdict  does  not  state 
whether  the  intent  was  to  commit  voluntary  or  involuntary 
manslaughter.  We  do  not  think  that  any  question  as  to  the 
sufficiency  of  the  verdict  is  presented  by  the  record.  We 
incline  to  the  opinion  that  such  a  question  as  that  here  sought 
to  be  brought  before  us  can  not  be  presented  by  a  motion  for 
a  new  trial.  Marcus  v.  State,  26  Ind.  101.  But  it  it  be 
conceded  that  the  question  is  properly  presented,  it  will  not 
avail  the  appellant,  for  the  failure  to  specify  the  degree  or 
kind  of  manslaughter  which  the  accused  intended  to  com- 
mit does  not  vitiate  the  verdict.  Potoers  v.  State,  87  Ind. 
144.  It  is  evident  that  the  failure  to  more  specifically  de- 
scribe the  ofience  could  not  have  prejudiced  the  material 
rights  of  the  appellant,  for,  whether  the  manslaughter  be 
voluntary  or  involuntary,  the  punishment  is  the  same.  Pow- 
ers V.  State,  supra  ;  Keeling  v.  State,  107  Ind.  563. 

It  is  now  well  settled  that  no  judgment,  either  in  a  crim- 
inal or  civil  case,  will  be  reversed  for  an  error  which  does 
not  prejudice  the  substantial  rights  of  the  appellant. 

There  is  evidence  fully  sustaining  the  verdict,  and  we  can 
not  disturb  it. 

Judgment  affirmed. 

Filed  Jane  30, 1887 ;  petition  for  a  lehearing  oyerroled  Sept.  21, 1887. 
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Ill    443 
No.  11,341.  16»   344' 

Hoagland  -et  al.  r.  The  New  York,  Chicago  and 

St.  Louis  Railway  Company. 

JjZJLSB.^ImpUed  Cavenani  for  Quiet  Enjoyment — Lomdlord  and  Tenant — 
A  covenant  for  quiet  enjojment  is  implied  in  every  mataal  contract  for 
leasing  land,  bj  whatever  form  of  words  the  agreement  is  made. 

Samb. — StaU  OanaL— Lease  of  UaeqfSurplue  Water. — Quiei  Enjoyment — Un- 
der a  lease  by  the  State  of  the  use  of  so  much  of  the  surplus  water,  not 
required  for  navigation,  of  the  Wabash  and  Erie  Canal  as  would  be 
sufficient  to  propel  certain  machinery  in  the  lessee's  mills,  the  implied 
covenant  for  quiet  enjoyment  was  such  that,  so  long  as  the  canal  was 
used  for  purposes  of  navigation,  and  while  there  was,  during  that 
period,  a  surplus  of  water,  the  lessor  agreed  to  do  no  acts  which  would 
interrupt  or  deprive  the  lessee  of  its  enjoyment. 

Samb. — Abandonment  ^  Oanat — Appropriation  to  Other  Usee, — Obetruetiofn  of 
Qumnd, — ^The  contract  in  such  case  did  not  impose  upon  the  lessor  or 
its  grantees  any  obligation  to  keep  the  canal  in  repair,  or  to  maintain 
it  in  such  a  condition  that  a  surplus  of  water  would  be  available,  or 
to  supply  the  lessee  with  any  water,  whatever,  but  the  latter  took  the 
lease  subject  to  all  the  vicissitudes  which  might  attend  a  public  work 
of  that  character,  and  to  the  right  of  the  lessor  or  its  grantees  to  aban- 
don the  canal  for  purposes  of  navigation  and  to  appropriate  it  to  other 
uses,  including  the  construction  of  a  railroad  on  the  line  occupied  by 
it,  thereby  filling  up  the  channel. 

From  the  Allen  Superior  Court. 

L.  M.  Ninde,  for  appellants. 
R.  C.  Belly  for  appellee. 

Mitchell,  J. — Pliny  Hoagland  and  Christian  Tresselt 
sued  the  New  York,  Chicago  and  St.  Louis  Railway  Com- 
pany to  recover  damages  for  obstructing  the  flow  of  water  to 
their  mills. 

The  facts  are,  briefly,  as  follows  :  On  the  29th  day  of  No- 
vember, 1842,  the  State  of  Indiana,  having  partially  com- 
pleted the  Wabash  and  Erie  Canal,  made  a  lease  of  lots  24 
and  26,  in  the  original  plat  of  the  city  of  Fort  Wayne,  to  Al- 
len Hamilton  and  Jesse  L.  Williams,  and  in  the  same  instru- 
ment  gninted  them  the  use  of  so  much  of  the  surplus  water 
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of  the  Wabash  and  Erie  Canal,  not  i*eq[uired  for  the  purposes 
of  navigation,  as  would  be  sufficient  to  propel  three  run  of 
four  and  one-half  feet  millstones,  for  a  term  of  thirty  years. 
The  lease  contained  a  stipulation  that  it  might  be  renewed, 
upon  certain  terms,  for  an  additional  term  of  thirty  years. 
The  lessees  took  possession  under  the  first  lease,  and  erected 
a  flouring  mill,  which,  with  the  appurtenances  and  other  im- 
provements made  on  the  leased  premises,  is  alleged  to  be  of 
the  value  of  forty  thousand  dollars.  Prior  to  the  expiration 
of  the  first  lease  the  State  transferred  its  interest  in  the  canal 
and  appurtenances  to  a  corporation  created  by  an  act  of  the 
General  Assembly,  known  as  the  Board  of  Trustees  of  the 
Wabash  and  Erie  Canal.  Pursuant  to  the  provisions  con- 
tained in  the  original  lease,  the  board  of  trustees,  on  the  8th 
day  of  May,  1872,  granted  a  new  lease  of  substantially  the 
same  rights  for  the  additional  term  of  thirty  years.  Hoa^ 
land  and  Tresselt  are  the  owners  of  this  last  lease  by  assign- 
ment. Neither  of  the  leases  contained  any  covenant  to  repair, 
nor  was  there  any  covenant  for  quiet  enjoyment  or  for  a  con- 
tinuation of  the  right  to  use  the  surplus  water  from  the  canal, 
except  such  as  would  be  implied  by  law.  The  right  of  the 
lessees  to  use  water  from  the  canal  was  made  expressly  sub- 
ject to  the  right  of  the  lessors  to  draw  off  -the  water,  either 
wholly  or  partially,  for  the  purpose  of  preventing  or  repair- 
,ing  breaks,  or  removing  obstructions  from  the  canal.  It 
was  also  stipulated  that  if  the  water  should  be  drawn  off  for 
any  of  the  purposes  above  named,  or  if  the  supply  became 
inadequate,  and  the  lessees  should  be  wholly  or  partially  de- 
prived of  water,  a  corresponding  reduction  should  be  made 
in  the  rent.  Under  these  leases  the  original  lessees  and  their 
assigns  continued  to  draw  and  use  the  surplus  water  from  the 
canal  until  about  the  year  1882,  when,  it  is  alleged,  the  New 
York,  Chicago  and  St.  Liouis  Railway  Company,  having,  so 
far  as  appears,  lawfully  acquired  the  equitable  title  to  the 
canal  and  its  appurtenances  at  the  point  where  it  traverses 
the  city  of  Fort  Wayne,  and  for  some  distance  beyond,  prch 
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ceeded  to  ooDstruct  its  roadway  and  track  on  the  line  pre- 
viously occupied  by  the  canal,  thereby  filling  up  the  channel 
of  the  canal,  and  causing  the  water  to  be  obstructed  to  such 
an  extent  as  practically  to  deprive  the  mill-owners  of  their 
power. 

The  railway  company  acquired  its  right  to  the  canal  in  the 
manner  following :  The  State,  having  become  largely  indebted 
through  the  construction  of  a  system  of  public  improvements 
which  it  had  undertaken,  transferred  its  interest  in  the  canal 
to  the  board  of  trustees  of  the  Wabash  and  Erie  Canal  on 
the  30th  day  of  July,  1847.  The  board  of  trustees  took  the 
property  in  trust  for  the  payment,  out  of  the  revenues  to  be 
derived  from  its  operation,  of  certain  bonds  and  interest  cou- 
pons, which  were  accepted  by  creditors  of  the  State  in  lieu 
of  obligations  previously  owing  to  them  by  the  latter.  The 
revenues  proved  insufficient  to  meet  the  maturing  obligations 
thus  accepted,  and  the  lien  of  the  bondholders,  which  ante- 
dated the  leases  under  which  the  mill-owners^  rights  accrued, 
was  foreclosed.  The  canal  and  its  appurtenances  were  sold 
under  a  decree  of  foreclosure.  The  railroad  company  ac- 
quired its  right  through  mesne  conveyances  under  this  decree, 
the  title  having  been  conveyed  to  one  Howard  for  its  use. 
Prior  to  the  acquisition  of  title  by  or  for  the  use  of  the  rail- 
road company  the  canal  had  become  dilapidated,  and  had 
fidlen  into  disuse  and  decay,  and  had  long  before  that  been 
abandoned  as  a  highway  of  commerce,  or  for  any  public  or 
commercial  purpose.  The  mill-owners  had,  however,  regu- 
larly paid  to  the  successive  owners,  prior  to  the  railway  com- 
pany, the  rents  stipulated  in  the  lease. 

Upon  the  foregoing  facts,  the  question  arises,  whether  or 
not  the  railway  company  is  liable  to  the  owners  of  the  mill 
for  filling  up  the  canal  and  obstructing  the  flow  of  water  to 
their  wheels. 

The  theory  upon  which  the  appellants^  case  proceeds  is  that, 
although  the  State  and  its  grantees  may  not  have  incurred  an 
affirmative  obligation  to  keep  the  canal  in  repair,  or  to  sup* 
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ply  the  lessees  with  water,  the  law,  nevertheless,  by  implica- 
tion, annexed  to  the  lease  a  covenant  for  quiet  enjoyment 
The  law  having  imported  such  a  covenant  into  the  lease,  it 
is  contended  that  the  entering  upon  and  filling  up  the  bed 
of  the  canal,  thus  cutting  off  the  flow  of  water  upon  the 
lessees'  wheels,  was  an  invasion  of  their  right  and  a  dis- 
turbance of  their  possession  by  the  lessor,  and,  hence,  such 
an  act  of  aggression  and  wrong  as  renders  the  railway  com- 
pany liable  for  the  resulting  injury  to  their  property. 

That  a  covenant  for  quiet  enjoyment,  and  that  the  land- 
lord agrees  to  do  no  such  acts  as  will  destroy  the  beneficial 
use  of  the  leased  premises,  is  implied  in  every  mutual  con- 
tract for  leasing  land,  by  whatever  form  of  words  the  agree- 
ment is  made,  is  now  too  well  settled  to  be  doubted  or  shaken. 
Avery  v.  Dougherty,  102  Ind.  443  (52  Am.  R.  680) ;  Smith 
V.  DoddSy  35  Ind.  452;  Wade  v.  Halligan,  16  111.  507; 
Streder  v.  Streeter,  43  111.  155  ;  Mack  v.  Patehin,  42  N.  Y. 
167  (1  Am.  R.  506)  ;  Mqule  v.  Aahmead,  20  Pa.  St.  482 ;  Eld- 
red  V.  Leahy,  31  Wis.  546 ;  Wood  Landlord  and  Tenant,  564. 

The  more  serious  question  usually  encountered,  is  that  which 
relates  to  the  measure  of  the  lessee's  damages  when  such  a 
covenant  is  broken.  Ordinarily,  if  the  landlord  takes  pos- 
session or  obstructs  the  tenant  in  the  enjoyment  of  any  ma- 
terial part  of  the  demised  premises,  without  the  latter's  con- 
sent, that  will  constitute  in  law  an  eviction  of  the  tenant,  and 
will  operate  to  release  him  from  any  further  liability  to  pay 
rent,  even  for  so  much  of  the  leasehold  as  he  may  continue 
to  occupy.  Mack  v.  Patohin,  supra;  BentUy  v.  Sill,  35  111. 
414;  Smith  v.  Wise,  58  111.  141. 

The  measure  of  damages  for  the  breach  of  a  covenant  for 
quiet  enjoyment  depends  largely  upon  the  natare  of  the 
estate  or  title  granted,  and  the  character  of  the  landlord's 
default.  The  covenant  always  relates  to,  and  never  extends 
beyond,  the  interest,  estate,  or  privilege  granted.  It  is  re- 
strained and  limited  to  the  estate  demised.  Rawle  Gove* 
nants  (4th  ed.),  199, 624. 
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The  legal  implication  of  the  covenant  is,  that  the  land- 
lord has  an  adequate  title  to  the  estate  created  by  the  leas<s 
and  that  he  will  permit  the  tenant  to  enjoy,  without  disturb- 
ance or  interruption,  the  interest,  title  or  privilege  demised, 
subject  to  all  such  rights  as  are  (expressly,  or  by  necessary  im- 
plication, reserved  to  the  lessor.    It  becomes  important,  there- 
fore, to  inquire  into  the  nature  of  the  right  or  privilege 
granted  to  the  lessees  by  the  lease  in  question ;  and  to  ascer- 
tain the  rights  expressly  or  impliedly  reserved  to  the  lessor. 
The  subject-matter  of  the  lease  was  so  much  of  the  surplus 
water  not  required  for  navigation,  to  be  taken  by  the  lessees 
from  the  Wabash  and  Erie  Canal,  as  should  be  adequate  to 
propel  a  designated  amount  of  machinery  in  their  mills.    The 
decisions  of  this  and  other  courts  establish  beyond  question, 
that  the  lessor,  by  the  terms  of  the  lease  in  question,  assumed 
no  obligation  to  maintain  the  canal  in  repair,  or  to  keep  it 
in  such  a  condition  as  that  a  surplus  of  water  above  thai 
needed  for  navigation  should  be  available.     The  lease  im- 
posed no  obligation  whatever  to  furnish  or  supply  the  lessees 
with  water.     It  did  nothing  more  than  confer  upon  them 
the  privilege  of  using  the  surplus  water  whenever  and  so 
long  as  there  should  be  a  surplus  above  that  employed  in 
navigation.     Indeed,   it  is  apparent  from  the  face  of  the 
lease,  that  both  parties  contemplated  that  the  supply  of  water 
might  become  partially  or  wholly  inadequate.     In  the  event 
of  such  a  contingency,  the  lease  made  provision  for  a  cor- 
responding reduction  or  suspension  of  rent.     Both  parties 
recognized  the  fact  that  the  canal  was  constructed  for  the 
purpose  of  commerce.     It  was  built  for  purposes  of  naviga- 
tion, and  intended  to  be  used  primarily  as  a  line  of  inter- 
communication.    Neither  party,  at  the  time  of  the  lease, 
apparently  contemplated  the  abandonment  of  the  canal  for 
the  purposes  for  which  it  was  constructed.     Hence,  no  pro- 
vision was  made  restricting  the  lessor  from  using  all  the 
water  ibr  purposes  of  navigation,  nor  from  entirely  abandon- 
ing the  canal  at  pleasure,  or  requiring  that  it  should  be  kept 
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in  repair.  The  character  of  the  work  was  such  that  the 
right  of  the  State  and  its  grantees  to  use  all  the  water,  or  to 
abandon  the  enterprise  entirely,  was  necessarily  incident  to 
the  situation.  By  their  lease,  the  lessees  simply  obtained 
the  privilege  of  using  for  motive  power  at  their  mill  wheels 
430  much  of  the  surplus  water,  passing  through  the  canal,  as 
was  not  necessary  to  carry  out  the  primary  purpose  for  which 
the  work  was  constructed.  The  State  and  its  grantees,  who 
succeeded  to  its  rights  and  liabilities,  had  the  right  to  resume 
the  use  of  all  the  water,  or  to  abandon  the  canal  entirely  at 
pleasure.  Whether  they  exercised  the  right  of  abandon- 
ment, or  resumption,  the  effect  upon  the  privilege  granted 
to  the  lessees  was  the  same.  In  neither  event  did  the  lessor 
become  liable  to  any  other  consequence  than  the  inability  to 
collect  rent  from  the  lessees.  Hubbard  v.  City  of  ToledOf  21 
Ohio  St.  379;  Fox  v.  Gncinnati,  104  U.  S.  783;  Sheets  v. 
Selderiy  7  Wall.  416.  As  was  in  effect  said  by  the  court  in 
Fuhback  v.  Woodruffy  51  Ind.  102,  the  lessees  took  the  lease 
subject  to  the  use  of  the  canal  and  to  all  the  vicissitudes 
which  might  attend  a  public  work  of  this  character,  such  as 
dilapidation,  destruction,  abandonment.  They  could  not 
suppose  that  the  State  or  its  grantees  would  keep  up  the 
canal  for  the  purpose  of  furnishing  them  wkter-power  if  it 
became  inexpedient  to  maintain  it  as  a  public  work.  It  nec- 
essarily follows  that  the  privilege  granted  to  the  lessees  was 
at  all  times  subject  to  two  contingencies.  The  prime  con- 
tingency was,  that  all  the  water  flowing  through  the  canal 
might  be  employed  for  the  purposes  of  navigation ;  the  other 
was,  that  the  canal  might  become  out  of  repair  and  be  aban- 
doned as  a  public  work  entirely.  In  either  event,  the  priv- 
ilege of  the  lessees  was  subordinate  to  the  requirements  of 
the  public,  or  liable  to  be  cut  off  entirely,  unless  by  the 
mere  grace  of  the  State  and  its  grantees.  The  covenant  for 
quiet  enjoyment,  which  the  law  annexed  to  the  lease  in  con- 
troversy, was,  therefore,  such  that  so  long  as  the  canal  was 
used  for  purposes  of  navigation,  and  while  there  was,  during 
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the  period  it  was  so  used,  a  surplus  of  water  above  that 
whioh  was  required  for  navigation,  the  lessors  agreed  that  they 
would  do  no  such  acts  as  would  interrupt  or  deprive  the 
lessees  of  its  enjoyment.  This  was  the  extent  of  the  cove- 
nant, because  the  privilege  granted,  and  to  which  the  cove- 
nant related,  extended  no  further.  So  long,  therefore,  as  the 
owners  do  no  act  in  violation  of  this  covenant  they  can  not 
be  liable  for  a  breach  of  the  covenant  of  quiet  enjoyment. 

The  canal  having  been  abandoned  for  purposes  of  naviga- 
tion, possibly  the  grantees  of  the  State,  had  they  so  elected, 
might  have  kept  it  in  such  a  condition  of  repair  as  to  have 
afforded  water-power  for  mills  and  manufactories.  It  is 
abundantly  settled,  however,  that  they  were  under  no  obli- 
gation to  do  60.  Trustees,  etc.,  v.  Brett,  25  Ind.  409  ;  Skillen 
V.  Water' Works  Co.,  49  Ind.  193;  Fishbaek  v.  Woodruff, 
supra;  Elevator  Co.  v.  Oincinnaii,  30  Ohio  St.  629;  Comr 
fnonwealih  v.  Pennsylvania  R.  R.  Oo.,  51  Pa.  St.  351. 

The  question  remains,  had  the  State  or  its  grantees  the 
right  to  devote  the  canal  and  its  bed  to  some  other  use,  which 
would  interrupt  the  flow  of  water,  or  were  they  under  obli- 
gation, having  abandoned  it  for  purposes  of  navigation,  to 
permit  it  to  remain  idle  and  unoccupied  ? 

Having  reached  the  conclusion  that  the  lessors  were  not 
pi*ohibited  by  the  terms  of  the  lease  from  using  all  the  water 
in  the  canal,  nor  from  abandoning  it  entirely  for  purposes  of 
navigation,  it  necessarily  follows  that,  in  the  absence  of  any 
•contractual  obligation,  they  had  the  right  to  appropriate 
the  abandoned  canal  to  any  other  use  which  they  saw  fit,  if 
they  could  do  so  without  invading  or  appropriating  any  of 
the  lessees'  property,  which  had  lawfully  been  placed  upon 
the  lots  appurtenant  to  the  canal. 

The  appellants,  impliedly  at  least,  concede  that  the  State 
^nd  its  grantees  had  the  right  to  abandon  the  canal  as  a  pub- 
lic work.  Having  the  right  to  abandon  it  for  that  purpose, 
it  never  could  have  been  intended  that  the  lease  should  de- 
VoL.  111.— 29 
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prive  the  owners  of  the  property  of  the  right  to  substitute 
another  line  or  mode  of  transportation  instead  of  that  ori^ 
inally  projected.  To  give  the  lease  that  effect  would  be  to 
subordinate  public  interests  to  merely  private  convenience, 
the  lessees,  as  we  have  seen,  having  acquired  no  continuing 
interest  in  the  water  of  the  canal. 

The  State  invested  its  grantees  successively  with  the  same 
rights  in  the  canal  which  it  possessed  when  it  transferred  the 
work  to  the  board  of  trustees.  The  trustees  and  their  grantees 
acquired  the  rights  of  the  State,  and  assumed  its  obligations, 
and  none  other.     Hubbard  v.  CMy  of  Toledo,  supra. 

It  would  have  been  a  barren  security  for  the  creditors  of 
the  State  if  they  had  been  compelled  to  accept,  in  pledge  of 
what  the  State  owed  them,  a  public  work  which  had  already 
proved  unprofitable,  and  wliich  they  might  abandon,  but 
could  never  use  for  any  other  purpose,  because  certain 
leases  of  surplus  water  had  been  made.  These  leases,  it  must 
be  remembered,  too,  were  subordinate  to  the  liens  of  the 
State's  creditors.  The  lessees  were,  therefore,  bound  to  take 
notice  of  the  prior  rights  lawfully  acquired  at  the  time  they 
took  their  leases.  Those  who  acquired  title  under  the  pledge 
made  by  the  State  took  all  the  rights  of  the  State  with  pre- 
cisely  the  same  obligations  as  it  owed  in  respect  to  outstand- 
ing leases. 

The  State,  having  come  under  no  other  covenant  to  the 
lessees  except  that  it  agreed  not  to  interfere  with  their  priv- 
ilege of  using  the  surplus  water,  not  needed  for  navigation, 
so  long  as  the  canal  was  in  operation  for  that  purpose,  had 
the  right  in  the  public  interest  to  abandon  the  work  or  de- 
vote it  to  any  other  public  use.  Its  grantees  have  the  same 
right.  Commonwealth  v.  Pennsylvania  iJ.  R.  Co.,  supra; 
Fox  V.  Oincinnatiy  supra. 

It  does  not  appear  that  the  railway  company  has  invaded 
any  of  the  appellants'  property  rights',  or  encroached  upon 
the  property  leased,  otherwise  than  by  the  obstruction  of  the 
canal.  There  is  nothing  in  the  cases  of  Freneh  v.  Gapen,  and 
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I^[)€ar8  V.  Oapen,  105  U.  S.  509,  in  conflict  with  what  has 
been  herein  decided. 

In  one  of  those  cases  a  contractor  for  the  construction  of 
certain  portions  of  the  canal  was,  by  the  terms  of  an  agree- 
ment made  with  the  State,  to  be  paid  for  his  work  in  water 
rents.  It  was  held  that  the  contractor  acquired  a  property 
right  in  the  rents  of  the  water-power,  which  he  rendered 
available ;  and  that  the  State  became  a  trustee  to  collect  and 
pay  the  rente  to  him  until  his  debt  was  liquidated.  In  the 
other,  a  valuable  privilege  of  a  mill-owner  was  rendered 
useless  by  the  construction  of  the  canal.  The  canal  com- 
missioners agreed,  in  consideration  that  the  mill-owner  would 
release  all  claims,  awards  and  judgments  in  his  favor  against 
the  State,  that  the  State  would  supply  him  in  lieu  of  his 
privilege  so  destroyed  with  a  certain  amount  of  the  surplus 
water  from  the  canal.  It  was  held  that  when  the  State  trans- 
ferred the  canal  to  the  board  of  trustees,  the  latter  took  it 
subject  to  the  prior  obligation  of  the  State  to  the  contractor 
and  mill-owner,  respectively. 

The  conclusion  at  which  we  have  arrived  is  that  the  appel- 
lee is  not  liable  upon  the  facts  stated,  and  as  the  court  below 
arrived  at  a  like  conclusion,  its  judgment  is  affirmed,  with 
costs. 

ZoiiiiABS,  J.,  did  not  participate  in  the  decision  of  this 
cause. 

FUed  May  10, 1887. 

On  Petition  for  a  Rehearing. 

Eluott,  J. — We  have  again  examined  the  questions  pre- 
sented in  this  case,  and  we  can  find  no  reason  for  receding 
from  our  former  opinion.  It  still  seems  clear  to  us,  that  the 
lease  under  which  the  appellants  claim  did  not  convey  any 
other  right  than  that  to  use  the  surplus  water  not  required 
for  the  purposes  bf  navigation.  The  changed  circumstances 
of  which  counsel  so  often  speak  did  not  enlarge  the  subject 
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of  the  demise.  The  grantees  of  the  State  are  not  in  a  dif- 
ferent position  from  that  of  their  grantor,  so  far  as  respects 
the  subject  of  the  lease.  That  was  not  expanded  by  any- 
thing done  by  them  or  any  one  else.  As  said  by  the  Su- 
preme Court  of  Pennsylvania,  in  OommontoeaWi  v.  Pennsgl" 
vania  R.  R.  Cb.,  51  Pa.  St.  351,  '^In  determining  the  mean- 
ing of  the  conti'act,  the  subject  of  the  grant  is  very  material 
to  be  considered.    It  was  surplus  water.'' 

When  the  canal  was  abandoned,  there  was  no  subject  upon 
which  the  lease  could  operate,  and  it  ceased  to  be  effective. 
This  result,  as  the  decisions  referred  to  in  the  original  opin- 
ion clearly  show,  the  lessor  was  not  bound  to  prevent.  There 
was  no  obligation,  express  or  implied,  that  water  should 
always  be  supplied,  nor  that  the  canal  should  be  so  main- 
tained as  that  the  lease  should  remain  operative.  On  the 
contrary,  the  clear  implication  is,  that  when  the  subject  of 
the  lease  ceased  to  exist,  the  rights  of  the  parties  under  it 
terminated  fully  and  completely.  If  this  be  true,  and  we 
can  see  no  reason  for  doubt,  then  it  must  be  true  that  the 
State  or  its  grantees  had  a  right  to  do  with  the  canal  prop- 
erty what  any  owner  might  do.  This  is  substantially  the 
doctrine  of  Fox  v.  Cmcimwiiy  104  U.  S.  783,  where  it 
was  said,  in  speaking  of  the  canal :  '^  When  it  was  no  longer 
needed,  it  might  be  abandoned ;  and,  if  abandoned,  the  water 
might  be  withdrawn  altogether.'' 

The  appellants  did  not  acquire  any  corporeal  property;  all 
that  they  acquired  was  an  incorporeal  right.  Their  right  was 
to  use  the  water,  for  they  did  not  acquire  any  right  to  the  corpus 
of  the  water,  much  less  to  any  of  tHe  land.  Angell  Water- 
courses, section  90.  The  incorporeal  right  which  they  ac- 
quired was  to  the  use  of  the  surplus  water,  and  when  the 
abandonment  of  the  canal  for  the  purposes  of  navigation 
made  it  impossible  that  there  should  be  surplus  water,  the 
incorporeal  property  which  formed  the  subject  of  the  lease 
ceased  to  exist.  If  the  subject  of  the  lease — ^that  is,  the  in- 
corporeal right  to  the  use  of  the  surplus  water— K^eased  to  exist 
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when  the  canal  was  abandoned,  then  the  appellants  had  no 
longer  any  right  in  the  canal  or  its  appurtenances,  because 
the  only  property  on  which  their  lease  could  operate  was  gone. 

Petition  overruled. 

FUed  Oct  18, 1887. 


No.  12,896. 

Swank  v.  Hupnagle. 

MOBTOAOB. — VaHdUy.^Lex  SUus, — The  validitj  of  a  mortgage  of  real 
estate  is  to  be  determined  bj  the  law  of  the  place  where  the  property  is 
situated. 

Same. — Married  Woman, — Surely. — A  mortgage  executed  in  Ohio  by  a  mar- 
ried woman,  as  surety  for  another,  upon  land  owned  by  her  in  this  State, 
is  void  under  the  statute  of  1881. 

Pleading. — Foreign  Statute. — Where  a  pleading  is  founded  on  a  foreign 
statute  the  statute  must  be  set  out. 

From  the  Miami  Circuit  Court. 

jBT.  J.  Shirk,  J.  MUchdl,  C.  H,  Aldrich  and  0.  Gresham, 
for  appellant. 

R,  P.  Efflnger  and  jB.  J.  Loveland,  for  appellee. 

Elliott,  J.V-The  appellant  sued  the  appellee,  Melissa 
Hufnagle,  and  her  husband,  upon  a  note  and  mortgage  exe- 
cuted in  Darke  county,  Ohio,  on  land  situatd  in  this  State. 
The  appellee,  Melissa  Hufnagle,  answered  that  she  was  a 
married  woman,  and  that  the  mortgage  was  executed  by  her 
as  the  surety  of  her  husband,  and  assumed  to  convey  land  in 
this  State  owned  by  her.  The  appellant  replied  that  the  con- 
tract was  made  in  Ohio,  and  that  by  a  statute  of  that  State  a 
married  woman  had  power  to  execute  suoh  a  mortgage,  but 
the  statute  of  Ohio  is  not  set  forth. 

The  trial  court  did  right  in  adjudging  the  reply  bad.  The 
validity  of  the  mortgage  of  real  property  is  to  be  determined 
by  the  law  of  the  place  where  the  property  is  situated.  Mr. 
Jones  says :    ''A  mortgage  of  course  takes  effect  by  virtue 
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of  the  law  of  the  place  where  the  land  is  situated."  1  Jones 
Moi*tg.y  section  823.  This  is  well  settled  law.  Story  Con- 
flict of  Laws  (8th  ed.);  609,  auth.  n. ;  Betkell  v.  Bethdl,  92 
Ind.  318. 

Judge  Story,  in  sections  66  and  102  of  his  work  on  the 
Conflict  of  Laws,  does  not  treat  of  conveyances  or  mortgages 
of  land,  but  of  contracts  of  an  entirely  difierent  class,  so  that 
the  appellant  gets  no  support  from  what  is  there  laid  down  as 
the  law. 

Under  the  act  of  1881  a  mortgage  executed  by  a  married 
woman  as  surety  on  land  owned  by  her  in  this  State  is  void. 

There  is  another  reason  for  adjudging  the  reply  bad,  and 
that  is  this,  it  does  not  set  out  the  foreign  statute  on  which 
it  professes  to  be  based.  It  is  well  settled  that  where  a  plead- 
ing is  founded  on  a  foreign  statute  the  statute  must  be  set 
forth.  Wilson  v.  CXark,  11  Ind.  385;  Mendenhall  v.  Oaidy, 
18  Ind.  149;  Kenyon  v.  Smith,  24  Ind.  11 ;  Tyler  v.  Kent, 
62  Ind.  583 ;  Milligan  v.  State,  ex  reL,  86  Ind.  563. 

We  can  not  disturb  the  finding  on  the  evidence. 

Judgo^eot  affirmed. 

Filed  May  26,  1887.  j  ^ 

On  Petitiok  for  a  Rehearing. 

Elliott,  J.-jLin  the  argument  on  the  petition  for  a  re- 
hearing, counsel  contend  that  we  were  in  error  in  holding  that 
a  mortgage  executed  by  a  married  woman  in  Ohio  as  surety 
for  her  husband  can  not  be  enforced  in  this  State,  and  they 
refer  us  to  cases  holding  that  the  construction  of  a  contract 
is  governed  by  the  law  of  the  place  where  it  was  made.  But 
the  argument  is  unavailing,  for  counsel  mistake  the  point  in 
dispute.  The  question  is  not  how  the  contract  shall  be  con- 
strued, but  had  the  married  woman  capacity  to  execute  it? 
The  question  is  one  of  capacity,  not  of  construction.  The 
trial  court  was  not  asked  to  construe  a  mortgage,  but  to  en- 
force one  which  our  statute  declares  shall  not  be  enforceable. 
The  purpose  of  the  suit  is  not  to  obtain  a  judicial  interpre- 
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tation  of  a  contract,  but  to  foreclose  a  mortgage  which  our 
law  declares  a  married  woman  has  no  capacity  to  execute* 

We  suppose  it  quite  clear  that  if  the  mortgagor  has  no 
capacity  to  execute  a  deed  or  mortgage,  the  instrument  can 
not  be  enforced,  although  the  incapacity  is  established  by  the 
law  of  the  place  where  the  land  is  situated.  If,  for  instance^ 
a  married  woman  should  execute  a  deed  or  mortgage  with- 
out her  husband  joining  with  her,  it  could  not.  be  enforced 
in  a  State  where  the  law  required  her  husband  to  join.  This 
is  80  because  the  question  is  one  of  power,  and  power  is 
created  or  withheld  by  the  law  of  the  place  where  the  land 
lies.  It  is  hardly  necessary  to  cite  authorities  upon  this  ele- 
mentary proposition,  but  there  is  so  conveniently  at  hand  a 
decision  of  the  Supreme  Court  of  Ohio,  where  the  rule  is 
affirmed,  that  we  cite  it.  Brown  v.  National  Bank,  44  Ohio 
St.  269.  In  that  case  it  was  said :  ^'  We  are  not  unmindful 
of  the  principle  that  deeds  intended  to  convey  or  encumber 
an  interest  in  land  situated  in  one  State,  executed  in  another, 
must  derive  their  vitalitv  from  the  laws  of  the  former." 

Our  statute  provides  that  .the  deeds  of  persons  under 
twenty-one  years  of  age  shall  be  voidable,  and  this  law  would 
undoubtedly  entitle  an  infant  under  that  age  to  avoid  a  deed 
to  land  in  this  Stat«  executed  in  Ohio,  and  the  principle  in 
such  a  case  is  the  same  as  that  which  rules  here,  for,  in  both 
oases,  the  question  is  one  of  capacity.  In  discussing  this 
question  an  American  author  says :  "  But,  in  reference  tiO 
contracts  about  the  sale  and  conveyance  of  land  such  capacity 
depends  upon  the  laws  of  the  State  wherein  the  land  is  situated. 
This  is  the  general  ruling  in  America  as  to  the  law  upon 
these  subjects,  in  whatsoever  court  the  question  may  arise, 
domestic  or  foreign.  This  rule  applies  to  questions  of  infancy, 
coverture,  majority  and  of  legal  capacity  generally."  Borer 
Inter-State  Law,  190;  1  Jones  Mortg.,  section  662;  4  Kent 
Com.,  st&r  p.  441. 

Petition  overruledy/^*^  A 

'Filed  Sept.  28,  1887.1 
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No.  13,411. 
RiCHTEB  V.   RiGHTEB  £T  AL. 

Deed. — Oonaideration. — OondUion  SuUequenL — Oam  and  SupporL—QMit^ 
Title. — Gotutming  Ihgether  Coniemporaneo/m  Instrument, — A  father  exe- 
cuted to  his  son  a  warrantj  deed,  in  which  the  consideration  was  stated 
to  be  one  thousand  dollars.  Contemporaneously,  and  as  a  part  of  the 
same  transaction,  the  son  executed  to  the  grantor  an  instrument  called  a 
mortgage  to  secure  the  performance  of  agreements  and  stipulations 
therein  set  out  for  the  support  and  maintenance  of  the  latter  during 
his  natural  life,  which  in  fact  constituted  the  sole  consideration  for  the 
deed.  It  was  proyided  that  the  son  should  occupy  the  land  during 
the  grantor's  life.  He  went  into  possession  and  so  continued  for  three 
months,  giving  his  father  proper  support  and  treatment.  The  grantor 
then,  being  old  and  childish,  ordered  the  grantee  to  leave  the  farm, 
which  he  did,  without  offering  further  performance  of  the  contract. 
The  grantor  remained  in  possession,  others  giving  him  support,  and 
shortly  afterwards  demanded  a  reconveyance  on  the  ground  that  the 
grantee  had  failed  to  comply  with  the  contract,  but  never  made  a 
demand  for  maintenance.    Suit  by  him  to  quiet  his  title. 

Stldj  construing  both  instruments  together,  that  the  deed  was  upon  a 
condition  subsequent,  which,  being  broken,  entitled  the  grantor  to  the 
relief  asked. 

Held,  also,  that  the  abandonment  of  the  land  by  the  grantee  was,  under 
the  circumstances,  such  a  renunciation  of  the  contract  as  authorised 
the  grantor  to  enter  and  treat  the  arrangement  as  at  an  end. 

Heldy  also,  that  the  grantor's  continuance  iu  possession  after  conditioa 
broken  was  equivalent  to  a  re-entry  for  the  breach. 

From  the  Vigo  Superior  Court. 

S.  C.  Stimson  and  R.  B,  Stimson,  for  appellant. 
8.  O.  Davis  and  8.  JS.  Davis,  for  appellees. 

Mitchell,  J. — This  was  a  suit  by  Henry  G.  Bichter 
against  George  W.  Richter  and  wife,  to  quiet  title  to  a  tract 
of  land  theretofore  alleged  to  have  been  conveyed  by  Henry 
G.  to  George  W.  Richter,  upon  a  condition  subsequent. 

The  court  found  the  facts  specially,  which,  so  far  as  they 
are  material  to  be  stated,  are  as  follows :  On  the  30th  day 
of  July,  1883,  Henry  G.  Richter,  being  the  owner  of  fifty 
acres  of  land  in  Vigo  county,  executed  a  warranty  deed 
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therefor,  in  the  statutory  form, to  George  W.  Bichter.  The 
consideration  mentioned  in  the  deed  was  one  thousand  dol- 
lars. The  only  consideration  in  fact,  as  the  court  finds,  was 
that  the  grantee  agreed  to  support,  maintain  and  care  for  the 
grantor,  who  was  the  father  of  the  grantee,  during  his  nat- 
ural life.  Contemporaneously  with  the  execution  of  the 
deed,  and  as  a  part  of  the  same  transaction,  the  grantee, 
Gkorge  W.,  executed  to  his  father  what  purports  to  be  a 
mortgage,  which  was  intended  to  cover  the  same  land.  The 
purpose  of  the  mortgage  as  riBcited  therein  was,  ^^  to  secure 
the  payment,  when  the  same  becomes  due,  of  taking  care  of 
the  said  Henry  6.  Bichter  during  the  balance  of  his  natural 
life,  including  boarding,  lodging  and  washing;  and  it  is  ex- 
pressly agreed,  that  the  said  George  W.  Richter  shall  main- 
tain the  said  Henry  G.  Bichter  in  a  decent  and  respectable 
manner,  with  good  wearing  apparel,  and  pay  some  debts  that 
the  said  Henry  G.  Bichter  now  owes,  and  at  the  death  of 
said  Henry  G.  Bichter,  the  said  George  W.  Bichter  is  to 
bury  him  in  a  respectable  manner,  at  his  expense ;  and  the  said 
George  W.  Bichter  is  to  move  on  the  place  and  stay  on  the 
place  as  long  as  the  said  Henry  G.  Bichter  shall  live,  and  in 
case  of  sickness,  the  said  George  is  to  furnish  the  said  Henry 
with  medical  attendance.'^ 

It  is  found  that,  concurrently  with  the  execution  of  the 
deed  and  mortgage,  George  W.  took  possession  of  the  land, 
together  with  the  personal  property  theretofore  owned  by 
his  father.  The  personal  property  was  sold  and  the  pro- 
ceeds applied  to  the  payment  of  the  father's  debts.  The  son 
remained  in  possession  from  July  30th  to  October,  1883, 
meanwhile  giving  his  father  proper  support  and  treatment. 
The  father  then  ordered  the  son  off  the  place,  whereupon  the 
latter  left,  moving  into  his  own  house  on  a  farm  near  by. 

In  January,  1884,  Henry  G.  Bichter  made  a  written  de- 
mand on  George  W.  for  a  reconveyance  of  the  land,  stating 
as  a  cause  therefor,  that  the  latter  had  failed  to  comply  with 
his  contract  of  purchase  in  relation  to  the  father's  support. 
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Suit  was  brought  the  day  following  the  demand.  Henry  Q. 
Richter^  the  grantor,  remained  in  possession  of  the  land  after 
the  removal  of  George  W.,  being  cared  for  meanwhile  partly 
by  his  son-in-law,  and  partly  by  other  people.  No  demand 
was  ever  made  by  Henry  G.  upon  George  W.  for  support  or 
medical  attendance. 

Henry  G.  Richter  was  eighty-two  years  old,  feeble  in  body 
and  mind,  very  childish,  troublesome,  and  hard  to  get  along 
with,  all  of  which  was  known  to  his  son,  George  W.,  at  the 
time  he  entered  into  the  agreement  with  his  father. 

Upon  the  foregoing  facts  the  questions  for.  consideration 
are,  whether  or  not  the  deed  was  upon  a  condition  subse- 
quent, and  if  it  was,  whether  the  condition  has  been  broken 
so  as  to  entitle  the  grantor  to  defeat  the  estate. 

It  will  be  observed  that  the  special  findings  make  it  ap- 
pear that  the  sole  consideration  for  the  deed  was  the  agreement 
set  forth  in  the  mortgage.  The  deed  and  the  iustrumeDt 
alleged  to  be  a  mortgage  manifest  the  entire  transaction  be- 
tween the  parties.  These  instruments,  relating  to  the  same 
subject-matter,  having  been  executed  concurrently  as  parts  of 
the  same  transaction,  are  to  be  construed  together. 

Giving  full  effect  to  the  rule  that  conditions  subsequent,  as 
they  '^  go  in  destruction  and  defeasance  of  estates,  are  odious 
in  law,  and  shall  be  taken  strictly,''  we  are,  nevertheless,  con- 
strained to  the  conclusion  that  the  deed  and  mortgage,  taken 
together,  create  an  estate  in  the  grantee  upon  the  condition 
subsequent,  that  the  latter  shall  perform  the  terms  stipulated 
in  the  mortgage.  True,  neither  the  deed  nor  the  mortgage 
states  in  express  terms  that  the  estate  is  granted  upon  condi- 
tion, but  the  word  "  condition  "  is  not  necessary  to  the  cre- 
ation of  an  estate  upon  condition,  if  it  plainly  appears  from 
the  words  used  that  the  intent  of  the  parties  was  to  create  an 
estate  of  that  description.  Stilwell  v.  Knapper,  69  Ind.  558 
(35  Am.  R.  240).  In  the  construction  of  deeds,  as  in  con- 
struing other  writings,  courts  seek  to  ascertain  and  give 
effect  to  the  real  intention  of  the  parties,  as  such  intention 
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may  be  gathered  from  the  language  of  the  whole  instrument. 
The  intention  is  what  the  law  applies  itself  to  in  deeds. 
Waiters  v.  Bredin,  70  Pa.  St.  235. 

If  from  the  nature  of  the  acts  to  be  performed  by  the 
grantee^  and  the  time  required  for  their  performance,  it  is 
evidently  the  intention  of  the  parties  that  the  estate  shall  be 
held  and  enjoyed  on  condition  that  the  grantee  perform  the 
^acts  specified^  thea  the  estate  is  upon  condition.  This  is 
especially  so  when  the  grantor  has  reserved  no  other  effectual 
remedy  for  the  enforcement  of  performance  on  the  part  of 
the  grantee.  In  such  a  case  a  condition  subsequent  arises  by 
clear  implication.     2  Washb.  Real  Prop.  7. 

The  mortgage^  so  called,  evidently  drawn  after  a  printed 
form,  recites  that  it  was  given  "  to  secure  the  payment,  when 
the  same  becomes  due,  of  taking  care  of  Henry  G.  Richter," 
<itc.  Then  follow  the  stipulations  or  agreements  to  be  per- 
formed by  the  grantee  in  the  deed.  The  words  *^to  secure 
the  payment,  when  the  same  becomes  due,"  are  manifestly 
meaningless.  Rejecting  these  words  as  surplusage,  and  con- 
sidering that  the  conveyance  was  made  without  any  other 
consideration  than  the  agreement  which  follows,  "  the  terms 
stated  must  be  regarded  as  expressive  of  conditions  subse- 
quent, a  breach  of  which  might  forfeit  the  estate."  Wilson 
V.  Wilson,  86  Ind.  472;  Lindsey  v.  Lindsey,  45  Ind.  552; 
Risley  v.  McNiece,  71  Ind.  434. 

The  deed  and  mortgage  constituted  a  conveyance  upon  a 
condition  subsequent  and  also  a  lien  upon  the  land.  Cope- 
land  V.  Copeland,  89  Ind.  29. 

The  case  is  parallel  in  principle  with  Leach  v.  Leach,  4 
Ind.  628.  In  that  case  a  father  convoved  a  farm  to  his  son  for 
the  nominal  consideration  of  one  dollar.  Contemporaneously 
with  the  conveyance  the  son  executed  a  bond  to  the  father  in 
which,  after  reciting  the  conveyance,  he  bound  himself,  in  con- 
sideration thereof,  to  cultivate  the  land  and  deliver  a  certain 
share  of  the  crops  to  the  grantor  during  his  lifetime.  It 
was  held  that  thoson  took  the  land  upon  a  condition  subse- 
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quent  that  he  would  in  all  things  substantially  comply  with 
his  covenant. 

Manifestly^  if  the  so-called  mortgage  can  only  be  treated 
as  creating  a  personal  covenant  to  perform  the  stipulations 
therein  contained^  it  is  practically  inoperative  as  a  security  in 
many  i*espects.  Suppose  the  mortgagee  should  institute  a 
proceeding  to  foreclose  his  mortgage  for  a  failure  to  perform 
the  covenants^  how  much  would  there  be  due  ?  or  what  would 
be  the  measure  of  his  recovery  ? 

The  very  fact  that  the  grantor  has  reserved  no  other  effect- 
ual remedy  for  a  breach  of  the  terms  upoa  which  the  convey- 
ance was  made^  persuades  us  to  the  conclusion  that  the  agree- 
ments written  in  the  mortgage  must  be  construed  as  though 
they  were  incorporated  in  the  deed  as  expressive  of  the  con- 
ditions upon  which  it  was  made. 

Regarding  the  stipulations  in  the  mortgage  as  the  terms 
upon  which  the  conveyance  was  made^  the  deed  becomes  a 
grant;  reserving  to  the  grantor  the  support  and  maintenance 
specified;  or  in  default  of  the  grantee,  it  authorizes  the 
grantor  to  re-enter  for  condition  broken. 

Having  arrived  at  the  conclusion  that  the  transaction  created 
an  estate  upon  condition,  it  is  also  clear  upon  the  facts  found 
that  the  condition  was  broken. 

The  purpose  of  creating  the  estate  was  to  afford  support 
and  maintenance  for  a  feeble,  childish  old  man,  eighty-two 
years  of  age.  One  of  the  conditions  was  that  the  son  should 
occupy  the  farm  during  the  lifetime  of  his  father,  and  sup- 
port and  maintain  him,  in  the  infirmities  and  decrepitude  of 
old  age.  After  occupying  the  farm  less  than  three  months, 
and  converting  the  personal  property  and  applying  the  pro- 
ceeds to  paying  the  father\s  debts,  he  left  the  farm  at  the 
mere  bidding  of  a  childish  old  man,  leaving  him  to  the  care 
of  others.  Knowing  the  age  and  condition  of  his  father  at 
the  time  he  took  the  conveyance,  it  was  the  duty  of  the  son 
to  remain  and  execute  his  agreement,  unless  it  became  im- 
possible to  do  so.     The  facts  found  leave  the  impression  that 
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the  son  availed  himself  of  the  earliest  opportunity  to  find 
an  excuse  for  leaving.  Having  abandoned  his  father  with- 
out more  of  an  efibrt  to  execute  the  agreement  than  appears 
to  have  been  made,  he  may  not  now  say  that  the  grantor 
has  rendered  it  impossible  for  him  to  perform  the  conditions 
by  "  ordering  him  to  leave." 

The  grantor  having  continued  in  possession  after  condi- 
tion broken  by  the  grantee,  this  was  equivalent  to  a  re-entry 
for  breach  of  the  condition.  Having  remained  in  possession, 
and  made  formal  and  unequivocal  demand  for  a  reconvcy- 
ance,  on  the  ground  that  the  grantee  had  failed  to  perform 
the  conditions  upon  which  the  deed  was  executed,  nothing 
further  was  necessary  in  order  to  entitle  him  to  maintain  an 
action  to  quiet  his  title.  Clark  v.  Holton,  57  Ind.  564; 
Frost  V.  ButleTy  7  Maine,  225 ;  Hubbard  v.  Hubbard,  97  Mass. 
188 ;   Waiters  v.  BrediUj  supra. 

The  grantee  having  abandoned  the  land  without  sufficient 
excuse,  and  without  offering  to  perform  a  continuous  and 
fixed  duty  which  rested  upon  him,  no  demand  for  perform- 
ance was  necessary  in  order  to  entitle  the  grantor  to  re-enter. 
Abandoning  the  land,  under  the  circumstances,  must  be  re- 
garded as  equivalent  to  such  a  renunciation  of  the  contract 
as  authorized  the  grantor  to  enter  and  treat  the  arrangement 
as  at  an  end.     Ellis  v.  Elkhart  Oar  Works  Co.,  97  Ind.  247. 

Upon  the  facts  specially  found  by  the  court,  the  conclu- 
sions of  law  should  have  been  that  the  estate  of  George  W. 
Bichter  was  upon  a  condition  subsequent,  which  had  been 
broken,  and  that  the  title  of  Henry  G.  Bichter  be  quieted. 

Judgment  reversed,  with  costs,  with  directions  to  the  court 
below  to  restate  its  conclusions  of  law  and  give  judgment 
therein  in  accordance  with  this  opinion. 

Filed  Jane  29, 1887 ;  petition  for  a  rehearing  overruled  Sept  29, 1887. 


462  SUPREME  <X)URT  OF  INDIANA, 


Kline  v.  National  Benefit  Association. 


m   ^  ^O'  13,248. 

1J8  390 

183  394  Kline  v.  National  Benefit  Association. 

LfFE  Insurance. — Pulley  Ineonteslalle  Except  for  Fraud. — Non-P^xjfment  of 
PremianL—  Taking  Order.—  When  Insurer  Estopped  to  Deny  IhymenL—Wheit 
both  the  policy  of  insurance,  which  provides  that  it  is  incontestable  ex- 
cept for  fraud,  and  the  application  state,  the  one  by  express  words  and 
the  other  by  clear  implicatiod,  that  the  consideration  has  been  paid,  the 
insurer  is  estopped  to  deny  payment  as  against  the  beneficiary,  and  the 
policy  is  enforceable  by  the  latter,  notwithstanding  part  of  the  premium 
was  not  in  fact  paid,  but  instead  orders  were  g^ven  therefor  by  the  as- 
sured on  his  employer,  who,  at  his  request,  refused  to  pay  them,  and 
although  the  orders  stipulated  that  if  they  were  not  paid  the  aasored's 
rights  were  thereby  forfeited. 

Same.  —  Interest  of  Bertefieiary  in  Poliey,^Not  Affected  by  SuhseqweiU  Acts  (f 
Assured, — The  beneficiary  in  an  ordinary  contract  of  insurance  takes  an 
immediate  interest  in  the  policy,  and  his  rights  can  not  be  impaired  by 
any  act  of  the  assured  performed  subsequent  to  its  execution. 

'From  the  Marion  Superior  Court. 

N.  Morris,  L.  Newberger  and  /.  B.  Oartis,  for  appellant. 
•/.  Buchanan,  for  appellee. 

Elliott,  C.  J. — The  policy  of  insurance  on  which  this 
action  is  based  contains,  among  others,  this  provision :  "  Thi.N 
certificate  shall  be  incontestable  for  any  cause  except  fraud 
or  misrepresentation  in  the  application  or  proofs  of  loss,  or 
failure  to  n^port  to  the  association  any  change  of  occupation 
that  would  make  the  risk  a  more  hazardous  one,  or  failure 
to  nomply  with  the  conditions  above  specified."  The  policy 
also  recites  that  an  admission  fee  of  eight  dollars  has  been 
pai«!,  and  that  six  advance  assessments,  amounting  to  nine 
dollars  and  sixty  cents,  have  been  paid  to  the  association. 

In  the  application  is  written:  "I  hereby  agree  to  pay  on 
becomini^  a  member  the  following: 

Admission  fee $8  00 

Dues 

Assessments  of  $L60  each 9  60 

Total $17  00 

'*I  have  received  for  the  above,  binding  receipt  No.  6,337. 
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"N.  B. — If  the  number  of  a  binding  receipt  is  inserted, 
it  becomes  conclusive  evidence  that  the  above  amount  has 
been  paid ;  if  no  number  of  a  binding  receipt  is  inserted,  the 
payment  is  to  be  made  upon  the  delivery  of  the  certificate/' 

The  number  of  the  binding  receipt,  as  it  is  called,  was  in- 
serted in  the  policy.  The  assured  did  not  make  fiill  pay- 
ment in  money,  but,  as  payment  of  part  of  the  consideration 
of  the  contract,  gave  two  orders,  reading  substantially  as 
follows : 

"  15.60.  Indianapolis,  July  24th,  1882. 

'' Please  pay  the  National  Benefit  Association,  66  East 
Market  street,  Indianapolis,  Ind.,  five  ^^  dollars  out  of  my 
wages  for  the  month  of  August,  1882,  to  be  applied  as  fol- 
lows: Admission  fee,  |4;  expense  fee  and  assessments, 
(1.60.  If  this  order  is  not  paid,  then  all  my  rights  in  said 
association  are  thereby  forfeited.  I  hereby  authorize  said 
association  to  deduct  from  moneys  due  on  account  of  injuries 
any  indebtedness  there  may  be  against  my  certificate. 

(Signed)  "  Nick  Kline." 

Payment  of  these  orders  wets  refused  because  Kline  noti- 
fied the  railroad  company  upon  whom  they  were  drawn  not 
to  pay  them.  The  policy  was  taken  out  for  the  benefit  of 
the  appellant,  the  mother  of  the  assured,  and  the  assured  was 
accidentally  killed  within  one  hundred  days  after  the  policy 
was  issued. 

There  was  no  error  in  admitting  both  of  the  orders  in  evi- 
dence, although  only  one  was  pleaded  in  the  appellee's  an- 
swer. This  is  so  because  the  general  denial  pleaded  enabled 
the  appellee  to  give  evidence  contradicting  that  of  the  appel- 
lant upon  the  question  whether  or  not  the  assured  had  per- 
formed the  conditions  of  the  contract  on  his  part.  National 
Benefit  Aas'n  v.  Bowman,  110  Ind.  355. 

The  language  of  the  application  and  of  the  policy  declar- 
ing that  the  policy  shall  be  incontestable  except  for  fraud  is 
unusually  strong  and  clear.  It  is  declared  that  if  a  binding 
receipt  is  issued,  and  its  number  inserted  in  the  policy,  the 


464  SUPREME  COURT  OF  INDIANA, 


Kline  v.  National  Benefit  Association. 


policy  *^  shall  be  incontestable/'  It  seems  clear  that,  having 
made  this  express  and  strong  statement^  the  association  can 
not  be  allowed  to  affirm  as  against  the  beneficiary,  however 
it  may  be  as  to  the  assured^  that  the  conditions  precedent  to 
the  validity  of  the  policy  were  not  performed. 

The  case  of  Wood  v.  Dtoarris,  11  Exch.  493,  is  a  much 
stronger  one  in  favor  of  the  insurer  than  the  present.  In 
that  case  the  policy  itself  contained  an  express  stipulation 
that  if  any  untrue  statements  were  made  it  should  be  void ; 
but  in  a  prospectus  issued  by  the  company  it  was  provided 
that  all  policies  should  be  indisputable  except  in  case  of  fraud, 
and  it  was  held  that,  notwithstanding  the  provision  in  the 
policy,  the  insurer  could  only  avoid  the  policy  for  fraud.  In 
the  course  of  the  opinion  delivered  in  that  case,  Baron 
Aldeeison  said:  "When  the  plaintiflP  went  to  their  office, 
the  defendants  professed  to  grant  him  an  assurance  on  those 
terms;  therefore,  they  can  not  now  set  up  as  a  defence  that 
the  statement  in  the  proposal  was  untrue,  unless  they  add 
that  it  was  fi-audulently  untrue,  for  they  have,  in  fact,  said 
they  will  never  make  any  other  defence.''  This  case  was 
approved  in  Wright  v.  MvJbwil  Benefit  Ast^n^  43  Hun,  61 
(35  Alb.  L.  J.  323). 

In  ^Whedton  v.  Hardisty,  8  Ellis  &  B.  232  (276),  it  was 
said  by  Lord  Campbell:  '^According  to  the  case  of  Wood 
V.  Dwarria,  11  Exch.  493,  the  equitable  replication  would 
be  sufficient  without  the  special  fraud  thus  imputable  to  the 
fourth  plea;  and  we  ought  to  be  bound  by  that  decision,  even 
if  we  doubted  the  propriety  of  it :  but  I  must  say  that  I 
heartily  concur  in  it.''  There  are  other  cases  which  recog- 
nize the  general  principle  which  applies  here.  Woniner  v. 
Skairp,  4  Man.,  G.  &  S.  404 ;  Wat8on  v.  Earl  of  Oharlemofd, 
12  Q.  B.  856;  Horwitz  v.  Equitable  Ins.  Cb.,  40  Mo.  657; 
Steele  v.  St.  Louis  M.  L.  Inn.  Cb.,  3  Mo.  App.  207. 

Whether  the  assured  could  have  availed  himself  of  the 
benefit  of  that  part  of  the  policy  which  stipulates  for  the  pay- 
ment to  him  of  weekly  benefits,  in  case  of  an  accidental  injarff 
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'we  need  not  decide,  for  here  the  claim  is  made  by  the  bene- 
"ficiary  to  whom  the  association  agreed  to  pay  one  thousand 
dollars  in  the  event  of  the  death  of  the  assured.  The  bene- 
ficiary took  an  immediate  interest  in  the  policy,  and  her 
rights  could  not  be  impaired  by  any  act  of  the  assured  per- 
formed subsequent  to  the  execution  of  the  policy,  for  the 
contract  is  that  of  an  ordinary  insurance  company,  and  not 
that  of  a  benevolent  organization.  Supreme  Lodge,  etc,  v. 
Schmidt,  98  Ind.  374 ;  Damron  v.  Penn  M.  L.  Ins.  Co,,  99 
Ind.  478;  Harley  v.  Heid,  86  Ind.  196  (44  Am.  R.  285); 
Wilburn  v.  Wilbum,  83  Ind.  55;  Pevuie  v.  Makepeace,  65 
Ind.  345. 

The  act  of  Kline  in  securing  a  refusal  to  pay  the  orders 
might,  perhaps,  have  precluded  him  from  recovering  under 
the  policy,  but  it  can  not  prejudice  the  rights  of  the  appel- 
lant. The  case,  therefore,  is  not  affected  by  the  wrongful 
act  of  the  assured  in  securing  the  refusal  to  pay  his  orders, 
but  it  is  to  be  determined  upon  the  legal  effect  of  the  original 
contract  between  the  insurer  and  the  assured. 

There  is  a  valid  reason  for  making  a  distinction  between 
the  rights  of  the  assured  and  the  beneficiary  in  such  a  case 
as  the  present.  Here,  the  application  endorsed  on  the  policy 
provides,  that  the  "binding  receipt,"  when  its  number  is 
inserted  in  the  policy,  "  shall  be  conclusive  evidence  that  the 
above  amount  has  been  paid,"  and  the  policy  itself  declares 
that  it  shall  be  incontestable  except  for  fraud;  and  when 
these  instruments  are  placed  in  the  hands  of  the  beneficiary, 
as  in  this  case,  the  insurer  ought,  on  plain  principles  of  jus- 
tice, to  be  estopped  to  assert  that  the  premium  due  under  the 
provisions  of  the  policy  had  not  been  paid.  It  is  difficult 
to  perceive  how  stronger  representations  could  be  made,  and 
to  permit  the  insurer  to  avoid  them  would  in  many  cases  be 
unjust,  for  it  might  well  be  that  the  beneficiary,  if  not  mis- 
led, would  pay  the  premium.  Some  of  the  authorities  go  so 
&r  as  to  hold  that,  upon  grounds  of  public  policy,  an  insur- 
VoL.  111.— 30 
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aDce  company  will  be  held  estopped  to  deny^  as  against  its 
acknowledgment^  that  the  consideration  for  the  policy  has 
been  paid.     Teutonia  Life  Ins.  Co.  v.  Anderson,  77  111.  384. 

It  is  held  by  many  coui1;s,  including  our  own,  that  where 
a  promissory  note  is  taken  in  payment  of  the  premium,  the 
fiiilure  to  pay  the  note  will  not  forfeit  the  policy  although 
it  is  so  stipulated  in  the  note.  Franklin  Life  Ins.  Co.  v. 
Wallace,  93  Ind.  7 ;  Northwestern  if.  L.  Ins.  Oo.  v.  Littie,  5ft 
Ind.  504;  HiUl  v.  Northwestern  if.  L.  Ins.  Co.,  39  Wis^ 
397;  Phomix  Ins.  Go.  v.  Doster,  106  U.  S.  30;  Insurance  Co. 
V.  DutcheTy  95  U.  8.  269;  Ohde  v.  Northwestern  Life  Ins, 
Co.,  40  Iowa,  357 ;  Insurance  Co.  v.  Bonner,  36  Ohio  St.  45. 

In  the  case  of  the  National  Benefit  Ass^n  v.  Jackson, 
114  111.  533,  it  was  held,  in  an  action  upon  a  policy  like 
the  one  before  us,  that  the  order  was  a  payment  of  the  pre- 
mium, although  the  insurer  was  unable  to  collect  it. 

Our  conclusion  is  that  the  appellee  is  estopped,  as  against 
the  beneficiary,  to  aver  that  the  sums  mentioned  in  the  binding 
receipt  and  acknowledged  in  the  policy  to  have  been  paid 
were  not  paid. 

But  if  it  were  granted  that  there  was  no  estoppel,  we  think 
the  judgment  must  be  reversed,  because  the  contract  does  not 
entitle  the  appellee  to  declare  a  forfeiture  for  non-payment 
of  the  orders  received  from  the  assured.  Taking  into  con- 
sideration the  whole  contract,  as  evidenced  by  all  the  written 
instruments,  there  was  no  cause  for  forfeiting  the  policy. 
The  only  clause  which  professes  to  give  a  right  to  declare  a 
forfeiture  is  the  brief  clause  contained  in  the  orders  given  by 
the  a&sured,  and  this  can  not  be  allowed  to  prevail  against 
the  statements  in  the  application,  the  acknowledgment  in  the 
policy,  the  provision  that  it  shall  be  incontestable  except  for 
fraud,  and  the  recitals  of  the  binding  receipt.  The  clause  in 
the  order  which  reads  thus,  '^  I  hereby  authorize  said  asso- 
ciation to  deduct  from  moneys  due  on  account  of  injuries  any 
indebtedness  there  may  be  against  my  certificate,"  is  incon- 
sistent with  the  theory  that  the  existence  of  an  indebtedness 
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forfeited  the  policy.  At  all  events,  there  are  no  such  strong 
and  clear  words  as  require  the  courts  to  adjudge  that  the  in- 
sarer  had  a  right  to  declare  the  policy  forfeited.  North" 
western  M.  L.  Ins.  Go.  v.  Hazdett,  105  Ind.  212  (55  Am.  R. 
192) ;  Franklin  Life  Ins.  Oo.  v.  Wallace,  93  Ind.  7 ;  North- 
western  M.  L.  Ins.  Co.  v.  Little^  56  Ind.  504. 

The  judgment  is  reversed,  with  instructions  to  award  the 
appellant  a  new  trial,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Filed  April  26, 1887 ;  petition  for  a  rehearing  overruled  Sept  28, 1887. 
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St.  Clair  et  al.  v.  McClurb. 

Tax  SaIiE.— TTAm  noi  VM-^Lim  of  Statc—Gomplaini  to  Set  Sale  Adde  ~ 
If^nction. — Where  a  taxpayer  has  safficient  personal  property  to  pay 
his  taxes  at  the  time  his  land  is  sold  for  that  purpose,  the  sale  is  inef- 
fectual to  convey  title,  but  it  will  transfer  to  the  purchaser  the  lien  of 
the  State,  and  is,  therefore,  not  absolutely  void ;  and  a  complaint  to  set 
aside  the  sale  and  to  enjoin  the  auditor  from  issuing  a  deed  on  that 
ground  will  not  lie. 

From  the  Ripley  Circuit  Court. 

H,  C.  JoneSy  E.  P.  Ferris,  J.  L.  Benham,  W.  W.  Spencer 
and  J.  8.  Ferris,  for  appellants. 
D.  P.  Baldwin,  Contra. 

NiBLACK,  J. — ^Complaint  by  Samuel  McClure  against 
Henry  St.  Clair  and  John  H.  Wernke,  auditor  of  Ripley 
county^  to  set  aside  a  sale  of  lands  for  taxes,  and  for  an  in- 
junction. The  complaint  averred  that  the  plaintiff  was  the 
owner  of  certain  particularly  described  tracts  of  land  in 
Bipley  county^  and  that  he  became  such  owner,  by  purchase 
ait  a  sheriff's  sale^  on  the  7th  day  of  January,  1879;  that,  on 
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the  26th  day  of  February,  1881,  there  stood  charged  against 
said  lands^  as  for  delinquent  and  unpaid  taxes,  the  sum  of 
$336.69 ;  that  said  sum  consisted  of  unpaid  taxes  assessed 
against  one  William  Hawthorn,  the  former  owner,  for  the 
years  1872,  1873,  1874,  1876,  1876  and  1877,  and  taxes  as- 
sessed against  the  plaintiff  for  the  current  year  of  1880,  and 
penalty,  interest  and  costs ;  that,  on  that  day,  the  treasurer  of 
Ripley  county  sold  such  lands  to  the  defendant  St.  Clair,  at 
private  sale,  for  said  sum  of  $336.69  to  pay  such  delinquent 
taxes ;  that  the  said  Wernke,  who  was  then  auditor  of  said 
county  of  Ripley,  thereupon  issued  to  the  said  St.  Clair  a 
certificate  of  purchase,  which  declared  that  the  latter  would 
be  entitled  to  a  deed  for  said  lands  at  the  expiration  of  two 
years,  in  the  event  that  such  lands  should  not  be  sooner  re- 
deemed; that  during  said  years  of  1873.  1874,  1875,  1876, 
1877  and  the  year  1878,  the  said  Hawthorn  was  the  owner 
of  personal  property  situate  in  said  county  of  Ripley,  and 
subject  to  levy  and  sale  for  that  purpose,  sufficient  to  have 
paid  all  the  taxes  due  from  him  during  all  those  years  re- 
spectively ;  that  the  plaintiff  had  paid  to  the  treasurer  of 
Ripley  county  all  the  taxes,  including  penalty,  interest  and 
costs,  which  had  been  assessed  against  him  since  he  had  be- 
come the  owner  of  said  lands ;  that  if  the  said  Wernke  should 
not  be  enjoined  and  inhibited  he  would,  at  the  end  of  two 
years  from  the  said  25th  day  of  February,  1881,  execute  and 
deliver  to  his  co-defendant,  St.  Clair,  an  auditor's  deed  con- 
veying the  lands  so  sold  to  the  latter  on  account  of  the  non- 
payment of  delinquent  taxes.  Wherefore  it  was  demanded 
that  the  sale  of  such  lands  to  the  said  St.  Clair  should  be 
set  aside,  and  that  the  said  Wernke  should  be  enjoined  and 
inhibited  from  either  executing  or  delivering  to  the  said  St. 
Clair  a  deed  for  the  lands. 

St.  Clair  and  Wernke  demurred  separately  to  the  com- 
plaint, but  both  of  their  demurrers  were  overruled. 

Some  further  proceedings  put  the  cause  at  issue  and  led  to 
the  substitution  of  Nicholas  Cornet  as  a  defendant  instead  of 
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Weinke,  whose  term  of  office  had  in  the  meantime  expired, 
and  who  had  been  succeeded  by  the  said  Cornet.  After  hear- 
ing the  evidence  the  court  made  a  finding  for  the  plaintiff, 
and  entered  a  decree  setting  aside  the  sale  to  St.  Clair  and 
enjoining  and  inhibiting  Cornet  from  either  executing  or  de- 
livering a  deed  to  St.  Clair  in  accordance  with  the  terms  of 
such  sale. 

In  the  recent  case  of  State^  ex  rel.y  v.  Cadeely  110  Ind. 
174,  it  was,  upon  full  consideration  and  a  careful  review  of 
our  decided  cases,  held  that,  under  section  6487,  B.  S.  1881 « 
when  construed  in  connection  with  other  provisions  relating 
to  the  same  subject,  there  were  only  three  contingencies  in 
which  the  sale  of  lands  for  delinquent  taxes  is  absolutely 
void — that  is  to  say,  ineffectual  for  any  purpose — the  first 
being  where  the  lands  shall  not  have  been  liable  to  taxation ; 
the  second  where  the  taxes  have  been  paid  before  the  sale ; 
and  the  third  where  the  description  on  the  tax  duplicate  is  so 
imperfect  as  to  fail  to  identify  the  land.  It  was  further  Jield 
that,  under  the  succeeding  section  (6488),  the  lien,  which  the 
State  has  on  the  lands  so  sold,  is,  in  all  other  cases,  trans- 
ferred to,  and  vested  in,  the  purchaser,  his  heirs  or  assigns  ; 
and  that,  in  ease  the  sale  &il8  to  convey  title,  the  amount 
paid  by  the  purchaser  may  be  recovered  back  by  the  enforce- 
ment of  his  acquired  lien  against  the  lauds. 

These  holdings  led  us  to  the  very  natural  conclusion  that 
no  sale  of  lands  for  taxes  due,  which  transfers  to,  and  vests 
the  lien  of  the  State  in,  the  purchaser,  can  properly  be 
treated  as,  or  adjudged  to  be,  a  void  sale,  and  to  that  con- 
clusion we  still  adhere. 

Our  cases  have  quite  uniformly  recognized  the  doctrine 
that  if  the  taxpayer  has  sufficient  personal  property  to  pay 
his  taxes  at  the  time  his  lands  are  sold  to  pay  them,  the  sale 
is  ineffectual  to  convey  title ;  but  the  rule  of  decision  that 
the  sale  of  lands  for  taxes,  under  such  circumstances,  trans- 
fers to  the  purchaser  the  lien  of  the  State,  is  quite,  if  not 
equally,  well  recognized.   Ward  v.  Montgomery ^  57  Ind.  276  ; 
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Fitnn  V.  ParsonSy  60  Ind.  573;  Honbrook  v.  Schooley,  74  Ind. 
51 ;  Bender  v.  Stewart^  lb  Ind.  88;  Lawaon  v.  HUgenberg, 
77  Ind.  221 ;  Sloan  v.  Seuoell,  81  lad.  180 ;  Parker  v.  God- 
dardj  81  Ind.  294;  Orecdius  v.  i/ann,  84  Ind.  147  ;  JenMns 
V.  iZiV^,  84  Ind.  342  ;  Schrodt  v.  Deputy,  88  Ind.  90 ;  Locke 
V.  CWfe«,  96  Ind.  291 ;  Hilgenberg  v.  Board,  etc.,  107  Ind. 
494 ;  Ludlow  v.  Ludlow,  109  Ind«  199 ;  /8bz^^  ea;  rd.,  v.  Cb«- 
^/,  8upra. 

This  doctrine,  and  the  rale  of  decision  stated,  rest  upon 
the  established  theory  that  where  a  taxpayer  owns  both  real 
and  personal  property,  the  latter  is  primarily  liable  for  all 
the  taxes  assessed  against  him,  but  that  a  lien  nevertheless 
attaches  to  the  real  estate  for  accruing  taxes,  by  which  it  be- 
comes secondarily,  and,  if  need  be,  ultimately,  liable  for  the 
payment  of  such  taxes,  and  upon  the  further  theory  that  the 
lien  which  so  attaches  is  not  divested  by  the  failure  of  the 
proper  officer  to  seize  and  sell  personal  property,  but  is  trans- 
ferred to,  and  vested  in,  the  purchaser  when  the  real  estate 
is  sold  for  the  non-payment  of  the  taxes. 

It  follows  that  the  complaint  did  not  state  a  sufficient  cause 
either  for  setting  aside  the  sale  to  St.  Clair,  or  for  an  injunc- 
tion against  the  auditor,  and  that,  in  consequence,  both  de- 
murrers to  it  ought  to  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  May  24, 1887 ;  petition  for  a  rehearing  overruled  Sept  28, 1887. 
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Ill   471 
No.  12,775.  ,  ^^  ^ 

Ward  et  al*  v.  Harvey,  Administrator.  ^ 

Trust  akd  T&ueTEX.^Reai  EOaie,— Disavowal  of  TruBL--  Notice.^ Aequi' 
esoence. — Aetian  to  Recover, — Adveme  Pos^esaum,—  StaiuU  </  LinUUUionB. — 
Where  a  trastee  disavows  the  trast,  asserts  title  in  himself,  and  holds 
adverse  possession  for  more  than  twenty  years,  and  the  beneficiary,  with 
notice,  acquiesces  therein,  an  action  to  recover  the  land  is  barred. 

From  the  Grant  Circuit  Court. 

J*.  F.  McDowell,  G.  A.  Hen7y  and  /.  Brovmlee,  for  appel* 
lants. 

A.  Steele,  R.  T.  St.  John  and  W.  H.  Qiarles,  for  appellee. 

Elliott,  J. — The  appellants  seek  to  recover  money  in  the 
hands  of  the  appellee,  as  the  administrator  of  the  estate  of 
John  Ward,  deceased.  The  money  sought  to  be  recovered 
was  received  by  the  appellee  from  the  sale  of  land  of  which 
his  intestate  held  the  title.  The  sale  was  made  upon  the 
])etition  of  the  appellee,  as  administrator  of  John  Ward's 
estate,  in  order  to  pay  the  debts  due  from  the  estate^  and  the 
Appellants  were  made  parties  to  the  petition. 

There  is  evidence  showing  that  in  1850  the  intestate  re- 
•ceived  money  from  the  appellants,  and  that  he  invested  it, 
with  some  of  his  own,  in  the  purchase  of  land  in  this  State. 
The  theory  of  the  appellants  is  that,  as  they  furnished  part 
of  the  purchase-money,  a  trust  resulted  in  their  favor,  and 
that  their  right  of  action  is  not  barred  by  the  statute  of 
limitations. 

There  are  authorities  maintaining  the  proposition  that  the 
statute  of  limitations  will  run  against  a  resulting  trust.  New- 
som  v.  Board,  etc.,  103  Ind.  526;  Smith  v.  Calloway,  7 
Blackf.  86;  ifusselman  v.  Kent,  33  Ind.  452;  Wood  Limi- 
tation of  Actions,  413.  But  we  do  not  place  our  decision 
upon  this  ground,  for  there  is  a  plainer  and  stronger  one. 

If  it  were  granted  that  the  statute  of  limitations  does  not 
run  against  an  acknowledged  resulting  trust,  and  that  the 
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judgment  in  the  proceedings  to  obtain  an  order  for  the  sale 
of  the  land  to  pay  the  debts  of  the  estate  of  John  Ward^ 
deceased^  did  not  oonclade  the  appellants^  still  this  appeal 
must  fail.  Conceding  that  when  the  land  was  acquired  and 
title  taken^  as  it  was  by  John  Ward^  in  1850,  and  that  it 
was  taken  in  trust,  there  can  be  no  recovery,  because  the 
evidence  shows  that  more  than  twenty  years  prior  to  the 
time  that  this  action  was  brought  there  was  an  open  disa- 
vowal of  the  trust.  The  evidence,  indeed,  shows  more  than 
a  mere  disavowal  of  the  trust,  for  it  shows  that  the  appel- 
lants acquiesced  in  the  intestate's  assertion  of  title.  There 
is  evidence  very  clearly  showing  that  the  intestate  treated 
the  land  as  his  own,  and  that  the  appellants  dealt  with  him 
as  the  owner.  Under  this  evidence  there  can  be  no  recovery, 
for  it  is  well  settled  that  where  thei*e  is  a  disavowal  of  the 
trust,  and  it  is  brought  to  the  notice  of  the  beneficiary,  the 
statute  will  run.  As  said  in  Raymond  v.  Simonaony  4  Blackf. 
77  :  ^^  But  so  soon  as  the  trustee  denies  the  right  of  his  oestut 
que  trusty  and  his  possession  becomes  adverse,  lapse  of  time 
from  that  period  may  constitute  a  bar  in  equity .''  2  Perry 
Trusts  (3d  ed.),  section  864 ;  Wood  Limitation  of  Actions, 
433. 

Judgment  affirmed. 

Filed  June  18, 1887 ;  peUtion  for  a  rebearing  oyerruled  Sept  27, 1887. 


No.  18,019. 
FeBTICH  V.   MiCHENEB. 

Schools. — Ruin  wid  Regulations,— Power  of  School  Board$  to  Adopt— TJnder 
the  statutes  ef  this  State,  construed  in  connection  with  the  incidental 
powers  of  corporations,  the  various  school  boards,  and  other  educa- 
tional authorities,  have  power  to  adopt  appropriate  rules  and  regula- 
tions for  the  government  of  the  schools  under  their  control. 
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Sams. — Method  of  Adopting  RuU$, — Superintendent  or  Teaeher  May  Make. — 
It  is  not  neceflsary  that  all  rules  for  the  discipline  and  government  of 
schools  shall  be  made  a  matter  of  record  by  the  school  board,  or  that 
every  act,  order  or  direction  affecting  their  management  shall  be 
authorized  or  confirmed  by  a  formal  vote;  but  any  reasonable  rule 
adopted  by  a  superintendent  or  a  teacher,  not  inconsistent  with  some 
statute  or  some  other  rule  prescribed  by  higher  authority,  is  binding 
upon  the  pup^s. 

Sam£. — GUy  SehooU, — Anihority  of  Superintendent. — A  rule  requiring  the 
superintendent  of  city  schools  to  visit  weekly  all  the  schools  under  his 
charge,  and  to  see  that  the  best  methods  of  instruction  are  adopted,  con- 
fers upon  him  authority,  if  it  were  otherwise  wanting,  to  order  and 
promu^te  such  additional  reasonable  rules  as  the  best  interests  of  the 
schools  may  require. 

Same. — Tardy  PupiU. — Exdusion  from  School-Boom  During  Opening  Exer- 
eiset, — ReatonabUnees  cf  Rule. — A  rule  requiring  tardy  pupils  to  remain 
either  in  the  hall  of  the  school  building,  which  is  provided  with  heat, 
or  in  the  office  of  the  principal,  until  the  opening  exercises,  lasting  from 
ten  to  fifteen  minutes,  are  concluded,  in  order  that  such  exercises  may 
not  be  interrupted  or  disturbed,  is  in  itself  a  reasonable  regulation. 

SAME.~£ii/'orceffi«ii/  f^  Rules. — MuA  he  Reawnable  Under  the  Oireumttaneea. — 
In  the  enforcement  of  all  rules  for  the  government  of  a  school,  due 
regard  must  be  had  to  the  health,  comfort,  age,  mental  and  physical 
condition  of  the  pupils,  and  to  the  circumstances  attending  each  par- 
ticular emergency,  and  the  condition  of  the  weather,  the  infirmity  of  a 
pupil,  and  the  like,  may  require  relaxation  in  their  strict  enforcement. 

Sake.—  UhreaunabU  Enforeemeni  of  Reannable  Rule.-— A  school  regulation 
must  not  only  be  reasonable  in  itself,  but  its  enforcement  must  also  be 
reasonable  under  all  the  circumstances.  The  habit  of  locking  the 
doors  of  a  school-room  during  the  opening  exercises  is  not  an  unrea- 
sonable enforcement,  under  ordinary  circumstances,  of  a  rule  requiring 
pupils  to  remain  in  the  hall  during  that  time ;  but  if  the  weather  is 
unusually  severe,  and  proper  steps  are  not  taken  for  the  comfort  of 
children  thus  excluded,  such  method  of  enforcement  is  unreasonable 
and  improper. 

Same. — lAability  of  SehooL  Officer.— Errofr  of  Judgment — A  school  officer  is 
not  personally  liable  for  a  mere  mistake  of  judgment  in  the  govern, 
ment  of  his  school;  but  to  create  liability  it  must  be  shown  that  he 
acted  in  the  matter  complained  of  wantonly,  wilfully  or  maliciously. 

Same.— /)e<en/um  cf  Pupil  After  School  Hours.—Fal&c  ImprisonmenL—ThQ 
detention  of  a  pupil  for  a  short  time  after  school  hours,  as  a  penalty 
for  some  omission  or  misconduct,  is  one  of  the  recognised  methods  ot 
enforcing  discipline  and  promoting  the  progress  of  the  pupils  in  the 
common  schools,  and  although  the  detention  be  mistaken  it  possesses 
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none  of  the  elements  of  false  imprisonment,  unless  imposed  from  wantoni 
wilful  or  malicious  motives. 
Same. — BeatonabUness  of  Rule  a  Question  cf  Law, — Intiruction, — It  is  for  the 
court  to  determinei  as  a  matter  of  law^  whether  or  not  a  rule  is  a  rea- 
sonable one,  and  an  instruction  which  confounds  the  reasonableness  of 
the  rule  with  its  unreasonable  enforcement,  and  submits  the  matter  of 
reasonableness  to  the  jury  as  a  hypothetic  question,  dependent  upon  the 
existence  or  non-existence  of  certain  enumerated  facts,  thus  making 
the  question  of  validity  one  of  mixed  law  and  fact  to  be  determined  by 
the  jury,  is  erroneous. 

From  the  Shelby  Circuit  Court. 

D.  X.  Wilson,  J.  B.  MoFadden  aod  L,  F.  Wilson,  for  appel- 
lant. 

B,  F.  Love,  0,  J.  Glessner,  E,  K.  Adams,  L.  J.  tiddcMy,  H. 
C.  Morrison  and  N.  B.  Berryman,  for  appellee. 

NiBLACKy  J. — This  was  an  action  by  Nora  S.  Michener,  a 
minor  child,  acting  through  Louis  T.  Michener,  her  fitther 
and  next  friend,  against  William  H.  Fertich  for  alleged  inju- 
ries received  while  attending  a  public  school  of  which  Fertich 
was  the  superintendent. 

The  complaint  was  in  three  paragraphs.  The  first  charged 
that  the  plaintiff,  during  the  school  year  commencing  in  Sep- 
tember, 1884,  was  a  resident  of  the  city  of  Shelby  ville  in  this 
State,  and  was  a  pupil  at  one  of  the  public  schools  of  that 
city  ;  that,  on  the  morning  of  the  22d  day  of  January,  1885, 
which  was  an  extremely  cold  day,  the  plaintiff,  during  school 
hours,  repaired  to  the  room  in  the  public  school  building  in 
which  she  was  accustomed  to  receive,  and  for  the  purpose  of 
receiving,  instruction  from  her  teacher ;  that  she  found  the 
doors  of  her  school-room  locked,  by  reason  of  which  she  was 
unable  to  gain  admittance,  and  was  compelled  to  return  to 
her  home  through  snow  and  cold,  which  resulted  in  her  hav- 
ing both  of  her  feet  frozen,  and  being  thereby  permanently 
injured, to  her  great  damage;  that  she  was  so  excluded  from 
her  school-room  by  order  of  the  defendant,  and  that  her 
injuries  were  not  in  any  respect  caused  by  any  fault  or  negli- 
gence on  her  part. 
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The  second  paragraph  charged  the  defendant  with  having, 
on  the  15th  day  of  January,  1885,  wrongfully  and  unlawfully 
restrained  the  plaintiiF  of  her  liberty  for  a  period  of  thirty 
minutes. 

The  third  paragraph  charged  that,  on  the  loth  day  of  Oc- 
tober, 1884,  a  certain  rule  for  the  government  of  the  public 
school  which  the  plaintiff  was  attending,  as  in  the  first  para- 
graph stated,  was  in  foi*ce  and  was  in  the  following  words: 
*^  When  pupils  respectfully  ask  permission  to  leave  their  room 
they  must  be  permitted  to  do  so ; ''  that  on  that  day  the 
plaintiff,  having  a  pressing  necessity  to  do  so,  respectfully 
asked  permission  to  leave  her  room,  but  that  her  teacher, 
acting  under  the  order  of  the  defendant,  refused  such  per- 
mission, by  reason  of  which  she,  the  plaintiff,  was  subjected 
to  great  suffering  and  annoyance,  and  to  consequences  both 
repulsive  and  humiliating,  and  to  her  great  damage. 

The  defendant  answered : 

First  That  the  hall  in  the  school-building  leading  to  the 
plaintiff's  school-room,  and  where  she  entered  the  building 
and  remained  until  leaving  for  home,  was,  on  the  morning 
complained  of,  comfortably  warmed  by  a  furnace  immediately 
under  it ;  that  the  daily  sessions  of  the  school  were  from 
8:45  A.  M.  until  11:45  A.  M.,  and  from  1 :  15  P.  M.  until 
4 :  15  P.  M.,  which  times  had  been  fixed  and  notice  thereof 
published  by  the  board  of  school  trustees  of  the  city  of 
Shelby ville,  and  of  which  the  plaintiff  had  been  fully  in- 
formed; that,  prior  to  the  commission  of  the  alleged  griev- 
ances stated  in  the  first  paragraph  of  the  complaint,  the 
plaintiff  had  been  instructed  by  her  teacher  that  if  she  came  to 
school  after  8:45  A.  m.  and  before  9  o'clock  A.  M.,  she  should 
remain  in  the  hall  of  the  school-building,  or  go  into  the  office 
of  the  principal  of  the  school,  in  the  same  building,  and  re- 
main there  until  the  conclusion  of  the  morning  exercises, 
which  last  from  ten  to  fifteen  minutes,  and  which  at  no  time 
extend  beyond  9  o'clock  A.  M. ;  that  the  plaintiff,  on  the 
morning  of  the  day  named  in  said  first  paragraph  of  the  com- 
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plaint,  came  to  the  sohool*baiIding  aft-er  the  morniDg  exer- 
cises iiad  begun,  and,  finding  that  she  was  not  in  time  for 
such  exercises,  remained  in  the  hall,  which  was  then  com* 
fortably  warm,  for  a  period  of  seven  minutes,  when  she  left 
for  home  of  her  own  accord,  and  without  the  knowledge  or 
consent  either  of  her  teacher  or  of  the  defendant,  thereby 
unnecessarily  exposing  herself  to  the  snow  and  cold;  that  at 
no  time  during  that  morning  was  the  defendant  nearer  than 
a  distance  of  a  half  mile  from  said  school-building;  that  if 
the  plaintiff  received  any  injury  on  the  morning  in  question 
it  was  by  reason  of  her  own  fault  and  negligence,  and  not 
on  account  of  any  act  or  omission  of  the  defendant. 

Secondly.  Repeating  the  substantial  facts  set  up  in  the  first 
paragraph,  but  in  a  different  and  more  condensed  form. 

Thirdly,  That,  as  to  the  charge  contained  in  the  second 
paragraph  of  the  complaint,  the  plaintiff  was  never  kept  or 
detained  in  the  school-building,  to  which  reference  has  been 
made,  later  than  4:15  P.  M.,  the  time  fixed  by  the  school 
trustees  tor  the  closing  of  the  daily  sessions  of  the  school. 

Fourthly.   In  general  denial. 

Issues  were  formed  upon  the  first,  second  and  third  para- 
graphs  of  the  answer  by  a  reply  in  denial.  'A  trial  resulted 
in  a  verdict  for  the  plaintiff  and  in  a  judgment  on  the  verdict 

This  action  was  avowedly  commenced,  and  this  appeal  ift 
seemingly  prosecuted,  more  for  the  purpose  of  settling  some 
general  principles  concerning  the  management  of  our  public 
schools,  than  on  account  of  the  amount  of  damages  actually 
involved  in  the  controversy. 

It  was  shown  by  the  evidence  that  the  school  trustees  of 
the  city  of  Shelby ville,  in  May,  1884,  appointed  Fertich,  the 
appellant,  superintendent  of  the  public  schools  of  that  city 
for  the  ensuing  school  year,  and  that  he  was,  in  connection 
with  his  duties  as  such  superintendent,  to  perform  some  ser- 
vices as  a  teacher  in  the  city  high  school,  if  required  to  do  so; 
also,  that  such  trustees  had  already  adopted  and  promulgated 
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a  system  of  rules  for  the  government  of  the  public  schools 
of  the  city^  nearly  all  of  which  were  read  in  evidence. 

One  of  these  rules  prescribed  the  time  to  be  occupied  by 
the  daily  sessions  of  the  schools,  which  was,  in  substance,  as 
stated  in  the  first  paragraph  of  the  answer.  Another  de- 
clared the  right  of  every  pupil  to  retire  from  the  school- 
room when  permission  was  respectfully  asked,  as  set  out  in 
the  third  paragraph  of  the  complaint.  Others  pertained  to 
the  duties  of  teachers,  and  still  others  had  reference  to  the 
powers  and  duties  of  the  superintendent. 

The  first  of  this  latter  class  of  rules  was  as  follows : 

'^  The  superintendent  shall  have  the  supervision  of  all  the 
schools  and  the  general  care  of  all  school  property,  and  act 
under  the  advice  and  direction  of  the  board  of  trustees.^' 

Tlie  second  declared  that "  He  '^  (the  superintendent)  "  shall 
be  espscially  charged  with  the  enforcement  of  the  rules  of 
the  board,  and  be  held  responsible  for  the  general  manage- 
ment and  discipline  of  the  school.^' 

The  third  required  the  superintendent  to  visit  weekly  all 
the  departments  of  the  schools  under  his  charge,  and  to  see 
that  the  best  methods  of  instruction  were  adopted. 

The  fourth  required  the  superintendent  to  appoint  meet- 
ings of  teachers  as  often  as  necessary  to  secure  uniformity  of 
teaching  and  discipline,  and  to  report  to  the  trustees  when  a 
teacher  should  be  found  to  be  deficient  and  incompetent. 

It  was  further  made  to  appear  that  it  was,  and  had  pre- 
viously been,  the  custom  in  the  school  which  the  appellee  had 
been  attending,  to  devote  the  first  fifteen  minutes  after  meet- 
ing in  the  morning  to  what  was  termed  the  opening,  or 
morning,  exercises,  which  consisted  of  prayers,  chants,  sing- 
ing, reading,  recitations,  invocations  and  impressive  short 
lessons,  varied  from  time  to  time  in  the  discretion  of  those 
in  the  immediate  chaise  of  the  school ;  that  on  the  morning 
•of  the  22d  day  of  January,  1885,  the  temperature  of  the 
atmosphere  stood  at  about  18°  below  zero,  and  that  on  that 
morning  the  appellee  did  not  reach  the  school-building  until 
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after  the  opening  exercises  had  begun ;  that  she  found  both 
of  the  doors  leading  to  her  school-room  from  the  hall  of  the 
building  locked ;  that  she  tried  both  doors,,  and  could  not 
gain  admission ;  that  the  janitor  of  the  building  invited  her 
to  approach  the  register  in  the  hall,  which  was  apparently  in 
reasonably  well  heated  condition,  and  warm  herself,  but  that 
she  declined  under  the  belief  that  she  was  not  allowed  to 
stand  by  the  register  without  first  obtaining  the  consent  of 
her  teacher ;  that  she  had  forgotten,  if  she  ever  knew,  that 
she  had  the  right  to  go  into  the  principal's  office  and  to  re- 
main there  until  the  opening  exercises  were  over ;  that  she, 
after  remaining  in  the  hall  six  or  seven  minutes^  and  finding 
that  her  feet  were  becoming  quite  numb  and  cold,  left  the 
building  and  returned  home;  that  on  her  way  home  her  feet 
became  frost-bitten  or  frozen  ;  that,  in  consequence,  she  be- 
came lame  and  disabled,  and  sufiered  great  pain  at  times  there- 
after. 

It  was  still  further  shown  to  have  been  the  policy  of  the 
appellee's  teacher  to  discourage  the  pupils,  so  fisir  as  practi- 
cable, from  retiring  from  the  room  during  school  hours,  and 
that  the  appellant  had  concurred  in  that  general  policy,  bat 
there  was  no  evidence  tending  to  show  that  he  had  ever  in- 
structed the  appellee's  teacher  not  to  permit  her,  or  any  one 
else,  to  retire  when  permission  was  properly  asked  ;  that  the 
class  to  which  the  appellee  belonged  was  usually  dismissed 
as  early  as  fifteen  minutes  past  three  o'clock  in  the  after- 
noon ;  that  the  appellee,  in  common  with  other  pupils,  was 
sometimes  detained,  or  kept  tn,  as  it  was  usually  termed,  for 
ten  or  fifteen  minutes  after  the  class  was  dismissed,  and  re- 
quired to  further  study  her  lessons  during  that  additional 
time ;  that  the  appellee  usually  had  the  impression,  when  she 
was  kept  in,  that  it  was  as  a  penalty  for  having  retired  firom 
the  room  during  the  day,  but  as  to  the  extent  to  which  she 
was  justified,  if  at  all,  in  receiving  such  an  impression,  the 
evidence  was  conflicting ;  that  some  time  in  October,  1884, 
the  appellee  asked  permission  to  retire  ft*om  her  school-rooin. 
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but  that  permission  was  refused  upon  the  ground  that  the 
school  would  close  for  the  day  in  ten  or  fifteen  minutes ;  that^ 
in  consequence  of  such  refusal,  the  appellee  suffered  annoy- 
ance and  inconvenience  and  was  subjected  to  shame  and 
humiliation  on  her  way  home,  she  having  an  infirmity  which 
required  her  frequent  retirement. 

It  was  also  an  admitted  fact  that,  soon  after  the  commence- 
ment of  the  school  year  of  1884  and  1885,  the  appellant 
directed  the  teachers  under  his  charge  to  instruct  their  pupils 
that  when  any  one  of  them  should  be  tardy ^  that  is,  should 
not  arrive  at  the  school  building  until  after  the  opening  ex- 
ercises for  the  day  had  begun,  he  or  she  should  remain  either 
in  the  hall,  or  in  the  principal's  ojBSce,  until  such  exercises 
were  over,  and  that  the  instructions  so  to  be  given  were  to 
constitute  a  rule  to  be  observed  in  the  schools  of  the  city ; 
and  the  evidence  tended  to  show  that  the  appellee's  teacher 
had  to  some  extent,  and  at  least  in  a  general  way,  instructed 
her  pupils  as  directed. 

One  of  the  teachers  testified  that  when  the  appellant 
directed  his  teachers  as  stated,  he  assigned  as  a  reason  for 
ordering  the  promulgation  of  such  a  rule,  that  the  chai*acter 
of  the  opening  exercises  was  such  that  the  coming  in  of 
pupils  during  their  progress  seriously  disturbed  them,  and 
that,  in  answer  to  an  inquiry  as  to  how  such  a  rule  could  be 
effectively  enforced,  he  said  that  if  he  were  a  teacher  he 
would  not  hesitate  to  lock  the  doors  of  his  room  if  neces- 
sary ;  and  the  evidence  further  tended  to  show  that  the  ap- 
pellee's teacher  was  in  the  habit  of  causing  the  doors  of  her 
room  to  be  locked  while  the  opening  exercises  were  being 
holden. 

The  appellant  in  his  testimony  admitted  that  he  had  on 
one  occasion,  not  specifically  described,  directed  the  doors  of 
the  school-rooms  to  be  locked,  but  denied  that  he  had  given 
any  such  a  direction  at  the  time  the  appellee  was  locked  out, 
or  that  he  had  ever  given  any  general  direction  that  the 
doors  should  be  locked  during  the  opening  exercises,  and 
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there  was  no  evidence  tending  to  prove  that  he  had  ever 
actually  given  any  such  a  general  direction. 

It  was  further  made  to  appear  that,  on  the  morning  daring 
which  the  appellee  had  her  feet  frozen,  the  appellant  was  not 
at,  or  immediately  near,  the  building  which  the  former 
attended,  and  that  the  latter  was  only  occasionally  at  that 
building. 

The  court  gave  to  the  jury  an  elaborate  and  what  seems 
to  have  been  a  carefully  prepared  series  of  instructions. 

The  sixth  of  the  series  was  as  follows :  '^  What  a  reason- 
able rule  is,  is  a  question  of  law,  and  I  do  not  hesitate  to 
declare  a  rule  that  would  bar  the  doors  of  a  school-house 
against  a  little  girl  ten  years  of  age,  who  had  come  one-fourth 
of  a  mile  to  school  of  a  cold  winter  morning,  when  the  earth 
was  covered  with  snow,  and  the  thermometer  registering  18^ 
below  zero,  exposing  her  to  the  cold,  or  excluding  her  from 
the  fire,  for  no  other  reason  than  that  she  was  a  few  minutes 
tardy,  is  unreasonable,  and  in  its  practical  operation  little 
less  than  wanton  cruelty,  and,  therefore,  unlawful,  and  can 
not  justify  the  conduct  of  any  teacher  who  enforces  it,  im- 
material by  what  school  authority  enacted  or  directed." 

The  eighth  instruction  told  the  jury  that  "A  rule  or  regu- 
lation made  by  a  teacher,  requiring  pupils  who  are  tardy  to 
remain  in  the  hall  of  the  building,  outside  of  the  school- 
room, during  the  opening  religious,  sacred  or  singing  exer- 
cises, to  avoid  interruption  or  confusion  incident  to  their 
entry  at  such  a  time,  for  the  space  of  fifteen  minutes,  is  a 
reasonable  rule  and  lawful,  provided  the  hall  is  comfortable, 
and  provided  the  hall  is  prepared  to  accommodate  the  needs 
and  comforts  of  the  pupils,  and  the  doors  may  be  closed  and 
locked  during  this  fifteen  minutes  if  necessary  to  enforce  ob- 
servance of  the  rule  ;  but  if  the  hall  is  cold  and  uncomfort- 
able the  rule  is  not  a  reasonable  one,  and  should  not  be 
enforced." 

When  a  corporation  is  duly  erected  or  established,  the  law 
tacitly  annexes  to  it  the  power  of  making  suitable  rules,  reg- 
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lulationSi  by-laws,  or  ordinances  for  its  own  government  and 
for  the  government  of  those  over  whom  it  may  have  jurifr- 
•diction  or  control.  While  this  power  of  making  such  rules, 
regulations,  by-laws  or  ordinances,  as  the  case  may  be,  is 
usually  conferred  in  direct  terms  by  the  act  of  incorporation, 
it  is  nevertheless  incidental  to  every  corporation,  whether 
municipal  or  private.  1  Blackstone  Com.  476;  1  Dillon 
Munic.  Corp.  (3ded.),  section  308  and  notes. 

All  by-laws  and  ordinances,  and  rules  and  regulations  of 
the  same  general  nature,  must  be  suitably  adapted  to  the  pur- 
ppses  for  which  the  corporation  was  organized,  and  can  not 
be  either  inconsistent  with  the  general  law  or  the  act  of  in- 
corporation, or  unreasonable  or  oppressive.  Whether  a  by- 
law, or  other  kindred  regulation,  is  reasonable  or  valid,  is  a 
a  question  of  law  for  the  decision  of  the  court,  and  hence 
not  a  question  of  fact  for  the  determination  of  the  jury.  Dil- 
lon, supray  section  327 ;  Green  v.  City  of  Indianapolis,  22 
Ind.  192;  State,  ex  reL,  v.  White,  82  Ind.  278  (42  Am.  R. 
496) ;  Angel  I  &  Ames  Corp.,  section  357;  1  Morawetz  Pri- 
vate Corp.,  section  497. 

Section  4438,  B.  S.  1881,  which  has  been  in  force  since 
March  6th,  1865,  declares  each  civil  township  and  every  in- 
•corporated  town  and  city  of  the  State  to  be  a  distinct  munic- 
ipal corporation  for  school  purposes. 

The  next  succeeding  section  requires  the  common  council 
•of  each  city,  and  the  board  of  trustees  of  each  incorporated 
town,  respectively,  to  elect  and  to  keep  in  office  three  school 
trustees,  who  constitute  the  school  board  of  such  city  or  town. 

Section  4444,  which  has  reference  to  township  trustees  sm 
well  as  the  trustees  of  cities  and  towns,  provides  that  such 
trustees  shall  have  charge  of  the  educational  afiairs  of  their 
respective  townships,  towns  and  cities,  and  shall  employ 
teachers  and  locate  and  establish  a  sufficient  and  convenient 
number  of  schools  for  the  education  of  the  children  within 
Ttheir  respective  jurisdictions. 
Vol.  111.— 31 
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Section  4446  authorizes  the  school  trustees  of  such  incor* 
porated  towns  and  cities  to  employ  a  superintendent  for  their 
schools^  '^  atid  to  prescribe  his  duties,  and  to  direct  in  th& 
discharge  of  the  same/' 

Construing  these  general  statutory  provisions  in  c6nnec- 
tion  with  the  incidental  powers  of  corporations  to  which  we 
have  referred^  this  court  has  frequently,  either  expressly  or 
impliedly,  held  that  the  various  school  boards  and  other  edu- 
cational authorities  of  the  State  have  the  power  to  adopt 
appropriate  rules  and  regulations  for  the  government  of  the* 
schools  under  their  control,  and  that  when  so  adopted  suck 
rules  and  regulations  are  analogous  to  by-laws  and  ordi- 
nances, and  are  tested  by  the  same  general  principles.  Dan- 
enhoffer  v.  State,  69  Ind.  295  (35  Am.  K.  216)  ;  State,  ex  re/., 
V.  IVhite,  supra;  State,  ex  rd.,  v.  Webber,  108  Ind.  31  (58 
Am.  R.  30). 

The  accepted  doctrine  is,  that  the  general  power  to  take 
charge  of  the  educational  affairs  of  a  district  or  prescribed 
territory  includes  the  power  to  make  all  reasonable  rules 
and  regulations  for  the  discipline,  government  and  manage- 
ment of  the  schools  within  the  district  or  territory.  Thomp- 
son V.  Beaver,  63  111.  353;  Roberts  v.  City  of  Boston,  5 
Cush.  198;  Sherman  v.  Charlestown,  8  Cush.  160;  People  x. 
Medical  Society,  24  Barb.  570;  Spiller  v.  Wobuni,  12  Allen, 
127 ;  Hodgkins  v.  Roclcport,  105  Mass.  475;  State  v.  Burton, 
45  Wis.  150  (30  Am.  R.  706) ;  Ferriter  v.  Tyler,  48  Vt.  444 
(21  Am.  R.  133). 

But  this  does  not  imply  that  all  the  rules,  orders  and  regu- 
lations for  the  discipline,  government  and  management  of 
the  schools  shall  be  made  a  matter  of  record  by  the  school 
board,  or  that  every  act,  order  or  direction  affecting  the  con- 
duct of  such  schools  shall  be  authorized  or  confirmed  by  a 
formal  vote.  No  system  of  rules,  however  carefully  pre- 
pared, can  provide  for  every  emergency,  or  meet  every  re- 
quirement. In  consequence,  much  must  necessarily  be  left 
to  the  individual  members  of  the  school  boards,  and  to  the 
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superinteiideiits  of^  and  the  teachers  in,  the  several  schools. 
Russell  V.  Lynnfieldj  116  Mass.  365. 

It  follows  that  any  reasonable  rule  adopted  by  a  superin- 
tendenty  or  a  teacher  merely,  not  inconsistent  with  some 
statute  or  some  other  rule  prescribed  by  higher  authority,  is 
binding  upon  the  pupils. 

In  the  present  case,  the  rule  requiring  the  appellant  to 
visit  weekly  all  the  schools  under  his  charge  and  to  see  that 
the  best  methods  of  instruction  were  adopted,  and  which 
was  read  in  evidence,  necessarily  conferred  upon  him  au- 
thority, if  authority  had  otherwise  been  wanting,  to  order 
and  promulgate  such  additional  rules  as  the  best  interests 
of  the  schools  might  seem  to  require,  within  the  limits  to 
which  all  such  rules  may  extend. 

As  applicable  to  the  structure  and  situation  of  the  school- 
building  which  the  appellee  attended,  and  to  the  purposes 
designed  to  be  accomplished  by  it,  the  rule  requiring  tardy 
pupils  to  remain  either  in  the  hall  or  in  the  principal's  office 
until  the  opening  exercises  were  over, was  a  reasonable  rule, 
and  one  to  which,  as  an  abstract  regulation,  no  serious  objec- 
tion can  be  urged. 

Tardiness  is  a  recognized  offence  against  the  good  order 
and  proper  management  of  all  schools.  Burdickv,  Babcock, 
31  Iowa,  562.  A  tardy  pupil  ought  not,  therefore,  to  com- 
plain of  some  inconvenience  or  annoyance  at  having  to  re- 
main in  some  other  part  of  the  building  for  the  short  period 
of  time  required  to  complete  the  opening  exercises.  But  the 
manner  of  enforcing  such  a  rule  may,  as  in  this  case,  cause  a 
very  different  question  to  be  presented.  2  Dillon  Munic. 
Corp.,  section  950. 

In  the  enforcement  of  all  rules  for  the  government  of  a 
school,  due  regard  must  be  had  to  the  health,  comfort,  age  and 
mental  as  well  as  physical  condition  of  the  pupils,  and  to  the 
circnmstances  attending  each  particular  emergency. 

More  Gai*e  ought  to  be  observed  in  looking  after  the  com- 
fort of  pupils,  and   especially  those  of  tender  age,  in  ex- 
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te'ettttly  cold  weather  than  when  t^e  atmosphere  is  nearer  a 
mean  temperature.  Pupils  known  to  have  some  mentid  or 
pliysioai  infirmity  maj  require  some  relaxation  in  the  strict 
enforcement  of  such  rules  as  against  them. 

No  rule,  however  reasonable  it  may  be  in  its  general  appli- 
cation^ ought  to  be  enforced  when  to  enforce  it  will  inflict 
actual  and  unnecessary  suffering  upon  a  pupil.  Rules  are 
often  adopted  inflicting  a  penalty  for  absence  from  school 
without  proper  or  some  prescribed  leave,  and  rules  of  that 
class  have  always^  so  far  as  our  information  extends,  been 
held  to  be  reasonable  and  sometimes  necessary  school  regula- 
tions, and  yet  such  rules  could  not  be  lawfully  enforced 
against  a  pupil  detained  from  school  by  sickness,  a  violent 
storm,  a  death  in  the  family,  or  any  physical  disability  to 
attend. 

A  school  regulation  must,  therefore,  be  not  only  reasonable 
in  itself,  but  its  enforcement  must  also  be  reasonable  in  the 
light  of  existing  circumstances.  The  habit  of  locking  the 
doors  of  the  school-room  during  the  opening  exercises  ob- 
served by  the  appellee's  teacher  was  not  an  unreasonable  en- 
forcement of  the  rule  under  consideration,  in  moderate 
weather  and  under  ordinary  circumstances.  But  to  look  the 
doors  on  an  extremely  and  unusually  cold  morning,  without 
causing  special  care  and  attention  to  be  given  to  the  oombrt 
of  such  pupils  as  might  thereby  be  required  to  remain  in 
aorae  other  part  of  the  building,  was  undoubtedly  hoA  an 
unreasonable  and  a  negligent^  and  hence  an  improper  en- 
foroement  of  the  rule. 

With  these  general  principles  iu  view,  neither  one  of  the 
instructions  hereinabove  set  out  can  be  sustained.  They  both 
utterly  confounded  the  reasonableness  of  the  rule  to  which 
they  evidently  referred  as  an  abstract  and  general  regulation, 
with  its  improper  and  unreasonable  enforcement,  and  in  efleot 
submitted  to  the  jury  the  reasonableness  of  the  rule  as  a 
hypothetic  question,  dependent  upon  the  existenoe  or  non- 
existence of  oettaia  enumerated  facts.     In  other  words,  they 
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both  made  the  question  of  the  validity  of  the  rule  ooe  of 
mixed  law  and  fact  to  be  determined  by  the  jury,  instead  of 
a  question  of  law^  as  it  really  was,  for  the  decision  of  the  court* 

The  court  also  instructed  the  jury  to  the  effect  that  if  the 
appellee  was  at  any  time  detained  in  the  school-room  for  a 
period  often  or  fifteen  minutes  after  her  class  was  dismissed, 
as  a  penalty  for  having  asked  leave  to  retire  and  having  re- 
tired from  the  room  during  school  hours,  such  detention  was 
a  false  imprisonment,  and  that  a  teacher  who  might  refuse  to 
permit  a  pupil  to  retire  from  the  school-room,  in  accordance 
with  the  rule  set  out  in  the  third  paragraph  of  the  complaint, 
would  be  liable  for  whatever  damages  thereby  resulted  to  the 
pupil. 

In  our  view  of  the  principles  underlying  this  case,  that 
instruction  was  also  erroneous.  Such  a  detention  after  the 
rest  of  the  class  was  dismissed  may  have  been  unjust,  in  the 
particular  instance,  as  well  as  in  a  general  sense,  to  the  ap* 
pellee,  and  it,  as  well  as  the  refusal  of  permission  to  retire, 
may  have  been  a  violation  of  the  spirit  of  the  rule  referred 
to ;  but,  upon  the  hypothesis  stated  in  the  instruction,  the  de- 
tention did  not  amount  to  a  false  imprisonment,  and  the  re- 
fusal of  permission  to  retire  did  not  constitute  a  cause  of 
action  against  the  teacher. 

The  recognized  doctrine  now  is,  that  a  school  officer  is  not^ 
personally  liable  for  a  mere  mistake  of  judgment  in  the  gov- 
ernment of  his  school.  To  make  him  so  liable  it  must  be 
shown  that  he  acted  in  the  matter  complained  of  wantonly, 
wilfully  or  maliciously.  Cooper  v.  McJunkin,  4  Ind.  290; 
Gardner  v.  State,  4  Ind.  632;  Danenhoffer  v.  l^aU,  79  Ind. 
75 !  Elmore  v.  Overtoriy  104  Ind.  548  (54  Am.  R.  343) ; 
ChurehUl  v.  Fewkes,  13  Bradw.  520;  McGormick  v.  Burt,  95 
111.  263  (35  Am.  R.  163) ;  Harman  v.  Tappenden,  1  East, 
555 ;   Dritt  v.  Snodgrasa,  66  Mo.  286  (27  Am.  R.  343). 

The  instruction  consequently  fell  short  of  telling  the  jury 
all  that  was  necessary  to  establish  a  liability  for  either  the 
detention  or  the  refusal  referred  to  by  it. 


486  SUPREME  COURT  OF  INDIANA, 

Fertich  v.  Michener. 

The  detention  or  keeping  in  of  pupils  for  a  short  time  after 
the  rest  of  the  class  has  been  dismissed^  or  the  school  has 
closed,  as  a  penalty  for  some  misconduct^  shortcoming  or 
mere  omission,  has  been  very  generally  adopted  by  the 
schools,  especially  those  of  the  lower  grade,  and  it  is  now 
one  of  the  recognized  methods  of  enforcing  discipline  and 
promoting  the  progress  of  the  pupils  in  the  common  schools 
of  the  State.  It  is  a  mild  and  non-aggressive  method  of 
imposing  a  penalty,  and  inflicts  no  disgrace  upon  the  pupil. 
The  additional  time  thus  spent  in  studying  his  lessons  pre- 
sumably inures  to  the  benefit  of  the  pupil.  However  mis- 
taken a  teacher  may  be  as  to  the  justice  or  propriety  of 
imposing  such  a  penalty  at  any  particular  time,  it  has  none 
of  the  elements  of  false  imprisonment  about  it,  unless  im- 
posed from  wanton,  wilful  or  malicious  motives.  In  the 
j  absence  of  such  motives,  such  a  mistake  amounts  only  to  an 
I  error  of  judgment  in  an  attempt  to  enforce  discipline  in  the 
school,  for  which,  as  has  been  stated,  an  action  will  not  lie. 
And  in  this  connection  it  is  perhaps  proper  to  say  that  there 
is  nothing  in  the  evidence,  as  we  construe  it,  tending  to  show 
that  the  appellee's  teacher  was  actuated  by  wantonness,  wil- 
fulness or  malice  in  any  of  the  alleged  wrongs  of  which  the 
appellee  has  complained.  As  there  was  a  failure  of  proof  as 
against  the  teacher,  the  necessary  inference  is  that  the  evi- 
dence was  insufficient  to  establish  a  cause  of  action  against 
the  appellant.  As  to  what  constitutes  a  reasonable  role  for 
the  government  of  a  school,  see  the  case  of  Burdiek  v.  Bab- 
cocky  31  Iowa,  562,  above  cited. 

The  judgment  is  reversed,  with  costs. 

Filed  April  28, 1887. 

On  Petition  for  a  Rehearing. 

NiBLACK,  J. — Rule  24  of  this  court  provides  that  a  "re- 
hearing must  be  applied  for  by  petition  in  writing,  setting 
forth  the  cause  for  which  the  judgment  is  supposed  to  be 
erroneous.^'     As  applicable  to  that  rule,  see  the  cases  of 
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Goodtcin  v.  Goodwin,  48  Ind.  584,  and  Western  Union  TeL 
Co.  V.  Hamilton^  50  Ind.  181. 

The  petition  in  this  case  fails  to  specify  the  particular 
causes,  or  anj  particular  cause,  on  account  of  which  the 
opinion  heretofore  announced  is  supposed  to  be  erroneous, 
and  hence  does  not  comply  with  the  rule  in  regard  to  re- 
hearings  above  stated.  An  elaborate  brief  has,  however^ 
been  filed  in  support  of  the  petition,  and  as  the  case  is,  in 
many  respects,  one  of  public  interest,  we  will  nevertheless 
briefly  consider  some  of  the  argumentative  causes  for  a  re- 
hearing assigned  by  the  brief. 

It  is  claimed  that  the  constructions  we  placed  respectively 
upon  the  sixth  and  eighth  instructions  given  by  the  circuit 
court  are  erroneous,  because  there  is  nothing  either  in  the  text- 
books, or  in  any  of  the  previously  decided  cases,  which  sus- 
tains the  distinction  recognized  by  us  between  the  reason- 
ableness of  a  rule  adopted  for  the  government  of  a  public 
school  and  the  unreasonable  or  improper  enforcement  of 
such  a  rule.  This  claim  is  based  upon  the  alleged  ground 
that  such  a  rule  to  be  valid  must  have  a  uniform  and  hu- 
mane operation  upon  all  alike,  and  must  be  of  a  char- 
acter to  restrain  all  school  officers  from  inflicting  cruelty 
or  injustice  on  the  one  side,  or  from  granting  special  in- 
dulgences to  particular  pupils  on  the  other  side,  under  its  au- 
thority. We  agree  that  such  a  school  regulation  must  be 
•operative  on  all  alike ;  but  by  that  is  meant  that  it  must  apply 
to  all  alike  under  the  same  circumstances,  that  is,  to  all 
similarly  situated.  It  is  only  in  this  sense  that  the  most 
sweeping  provisions  of  a  statute  can  be  made  to  have  a  uni- 
form application.  We  have  a  statute  which  makes  railroad 
•companies  liable  for  stock  killed  at  places  on  their  roads 
which  are  not  securely  fenced,  and  yet  we  have  uniformly 
beld  that  the  provisions  of  that  statute  do  not  apply  to  places 
at  which  public  policy  does  not  permit  fences  to  be  erected. 
Under  the  strict  letter  of  the  slatut-e,  the  deliberate  and  in- 
tentional killing  of  one  person  by  another  is  murder,  and 
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yet,  however  deliberately  and  intentionally  one  may  kill  an- 
other in  battle,  the  former  stands  excused  by  the  unwritten^ 
but  higher,  law  of  war.  We  might  give  many  other  illus- 
trations of  the  flexibility  of  general  as  well  as  of  positive 
statutes. 

One  of  the  most  thoroughly  established  rules  in  the  gov- 
ernment of  a  school  permits  a  teacher  to  punish  a  pupil  for 
a  violation  of  good  order  and  necessary  discipline,  and  the 
reasonableness  of  such  a  rule,  as  an  abstract  proposition,  has 
never,  as  we  are  aware,  been  seriously  questioned ;  but  the 
nature  and  extent  of  the  punishment  which  may  be  thus  in- 
flicted have  always  been  made  to  depend  upon  the  Circum- 
stances of  each  particular  case.  Cruel  or  exce&sive  punish- 
ment has  ever  been  construed  to  be  both  an  unreasonable  and 
an  improper  enforcement  of  this  long  established  rule. 

That  abuses  may  be  practiced  in  the  pretended  enforce- 
ment of  a  rule  adopted  for  the  government  of  a  school,  affords 
no  argument  against  the  reasonableness  of  the  rule,  having 
reference  to  the  legitimate  purposes  for  which  it  was  adopted. 

The  distinction  between  the  reasonableness  of  a  school 
regulation,  general  in  its  character,  and  its  negligent  or  im- 
proper enforcement,  which  we  have  attempted  to  define,  how- 
ever novel  in  form,  is  nothing  more  than  a  logical  deduction 
from  the  general  principles  firmly  and  continuously  recog- 
nized in  the  government  of  schools,  and  especially  public 
schools.  This  view  is  amply  sustained  by  the  illustrations 
we  have  already  given. 

In  answer  to  criticisms  made  upon  our  construction  of 
some  parts  of  the  evidence,  we  need  only  state,  in  general 
terms,  that  we  might  well  have  contented  ourselves  with  say- 
ing at  the  former  hearing  that,  however  much  at  fault  the  ap- 
pellee's teacher  may  have  been  in  regard  to  any  of  the  mat- 
ters complained  of  in  the  complaint,  there  was  no  evidence 
either  showing,  or  fairly  tending  to  show,  that  the  appellant 
had  any  actionable  connection  with,  or  personal  responsibility 
for,  the  mistakes  or  misconduct  of  the  teacher  touching  such 
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matters.  Such  was  in  effect  our  conclusion  at  the  time^  and 
nothing  has  been  since  adduced  to  change  our  conclusion  in 
that  respect;  consequently,  as  the  evidence  did  not  make  a 
case  against  the  appellant,  the  appellee  has  no  cause  to  com- 
plain of  our  view  of  the  evidence  in  its  abstract  application 
to  what  may  have  occurred  between  her  and  her  teacher. 

Conceding  our  view  of  the  evidence,  in  the  respect  last 
stated,  to  be  erroneous,  it  does  not  affect  the  merits  of  the 
controversy  between  the  appellant  and  the  appellee.  But, 
considering  the  immunity  which  the  law  extends  to  a  teacher 
who  acts  in  good  faith  and  is  impelled  by  proper  motives  in 
the  government  of  his  school,  we  see  no  reason  to  change  our 
formerly  intimated,  if  not  expressed,  opinion  that  the  evi- 
dence would  not  have  sustained  an  action  against  the  appel- 
lee's teacher  if  she,  instead  of  the  appellant,  had  been  the 
defendant. 

Other  questions  are  discussed  by  counsel,  but  nothing  is 
offered  which  throws  any  new  light  upon  the  cause  as  it  was 
originally  presented. 

On  the  general  subject  here  discussed,  further  reference  is 
made  to  25  Central  Law  Journal,  339. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Nov.  5, 1887. 
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Stbinqer  V.  Montgomery  et  al. 

CJONVEY  A  NCB. — l}iut. — OifL — Rewvery  of  Po8»emion, — Quieting  TOfe.— Where 
the  parchasera  of  land  have  the  legal  title  conveyed  to  another,  who 
pays  no  part  of  the  consideration,  the  latter,  in  the  absence  of  facts 
showing  a  gift  of  the  property,  becomes  a  trustee  for  the  purchasers,  and 
after  a  conveyance  of  the  trust  estate  at  the  request  of  the  beneficiaries, 
can  not  maintain  an  action  to  recover  possession  or  quiet  title. 

Sams. — Evidence. —  Written  Inetniments, — In  such  case  it  is  proper  to  show 
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all  the  transactions  between  the  parties,  and  the  written  instruments  re- 
lating to  the  acquisition  and  disposition  of  the  property  are  admissible 
in  evidence. 
Same. — Married  Woman, — Surety9hip.—Tntst  Estate, — ^The  conveyanoe  by  a 
married  woman,  to  secure  her  husband's  debt,  of  property  held  by  her 
in  trust  for  him,  is  not  invalidated  by  the  statute  prohibiting  her  from 
totering  into  a  contract  of  suretyship,  as  such  statute  applies  only  to 
property  owned  by  her  in  her  own  right. 

From  the  Hendricks  Circait  Court. 

T.  E.  Ballard,  E.  E.  Ballard,  S.  M.  Bruee  and  if.  E.  Ood- 
Jdter,  for  appellant. 

E.  C.  HogaUj  R.  B.  Blake  and  «/*.  V.  Hadley,  for  appellees. 

Elliott,  J. — The  questions  which  control  this  case  arise 
on  the  facts  stated  in  the  special  finding,  and  these  facts  may 
be  thus  summarized :  The  appellant's  husband,  Henry  D. 
Stringer,  and  Bedford  Shobc  were  partners  doing  business 
in  Sedalia,  Missouri,  under  the  firm  name  of  Stringer  & 
Shobe.  They  were  the  owners,  by  a  defective  title,  of  a 
house  and  four  lots  in  Sedalia,  and  one  Mrs.  Henry  was  the 
owner  of  a  large  tract  of  land  in  Monroe  county,  Missouri, 
which  she  proposed  to  exchange  for  the  house  and  lots  and 
a  business  block  to  be  acquired  by  the  firm.  A  contract  was 
entered  into  between  the  parties  wherein  Mrs.  Henry  agreed 
that,  in  consideration  of  the  payment  to  her  of  four  thousand 
dollars  in  money  and  the  conveyance  of  the  house  and  lots 
and  the  business  block  in  Sedalia,  she  would  convey  to 
Stringer  &  Shobe  the  land  owned  by  her  in  Monroe  county. 
In  order  to  enable  Stringer  &  Shobe  to  efiect  the  exchange, 
it  became  necessary  to  raise  $10,800,  for  the  purpose  of  pay- 
ing for  the  basiness  block,  "to  cover  the  house  and  four 
lots''  and  to  pay  Mrs.  Henry  the  four  thousand  dollars 
agreed  upon.  Stringer  &  Shobe  employed  one  J.  R.  Stew- 
art to  assist  them  in  raising  the  money  required,  and  agreed 
to  pay  him  one-half  of  all  the  profits  that  might  be  realized. 
Stewart  obtained  from  James  C.  Thompson  a  loan  of  the 
money,  and  it  was  agreed  that,  instead  of  one-half  of  the 
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profits,  the  compensation  should  be  twenty-five  hundred  dol- 
lars. Montgomery  was  employed  to  render  services  as  an 
attorney,  and  it  was  agreed  that  he  should  receive  one-third 
of  the  twenty-five  hundred  dollars  as  his  compensation.  The 
money  was  obtained  on  a  mortgage  executed  on  the  Monroe 
county  land,  and  both  Stringer  and  Shobe  were  insolvent. 
Without  any  consultation  with  Mrs.  Stringer,  it  was  agreed 
that  the  title  to  the  land  should  be  placed  in  her  name,  but 
she  paid  no  part  of  the  consideration,  and  took  no  interest 
in  the  transaction  beyond  executing  the  necessary  convey- 
ances and  papers.  Pursuant  to  this  agreement,  deeds  were 
executed  and  exchanged  on  the  26th  day  of  June,  1883,  and 
on  that  day  three  mortgages  were  executed  on  the  Monroe 
county  land,  the  first  to  T.  W.  Marshall  for  $8,000,  the  sec- 
ond to  John  Montgomery,  one  of  the  appellees,  for  (2,800, 
and  the  third  was  also  executed  to  him  to  secure  (2,500. 
Some  personal  property  was  also  purchased  of  Mrs.  Henry 
by  Stringer  &  Shobe.  Possession  of  the  Monroe  county 
land  was  taken  by  them,  and  repairs  were  made  with  money 
Tcceived  from  rents. . 

On  the  13th  day  of  December,  1883,  pursuant  to  an  agree- 
ment between  Stringer  &  Shobe  and  Montgomery  and 
Thompson,  the  appellant  and  her  husband  conveyed,  by  a 
warranty  deed,  part  of  the  Monroe  county  land  to  Lewis  S. 
Watts,  and  received  from  Watts  in  exchange  the  property  in 
controversy,  situate  in  Danville,  in  this  State.  The  sole  con- 
sideration for  the  conveyance  of  this  property  was  the  con- 
veyance of  part  or  the  Monroe  county  land,  and  the  mort- 
gages on  that  land  were,  by  agreement  of  the  parties  interested, 
to  be  transferred  to  the  property  in  Danville.  The  appellee 
Montgomery,  in  execution  of  this  agreement,  released  his 
mortgages  on  that  land  and  accepted  mortgages  on  the  Dan- 
ville property,  but  the  holder  of  the  $8,000  mortgage  refused 
to  tratisfer  his  mortgage  security  to  Indiana. 

In  December,  1883,  at  the  special  request  of  Stringer  & 
3hobe,  the  appellee  Montgomery  accepted  a  warranty  deed, 
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absolute  on  its  face,  for  the  Danville  property,  executed  by 
the  appellant  and  her  husband.  The  consideration  for  the 
conveyance  was  the  payment  by  Montgomeiy  of  encumbrances 
on  the  property,  and  of  one  hundred  and  fifty  dollars  in  money^ 
and  the  payment  of  certain  debts  owing  by  Stringer  &  Shobe. 
At  the  time  this  deed  was  executed  an  instrument  in  the  nature 
of  a  defeasance  was  also  executed.  After  the  conveyance  to 
him,  Montgomery  exchanged  the  property  conveyed  to  him 
for  a  farm  near  Sedalia,  Missouri. 

It  is  stated  in  the  special  finding  that  ^^The  plaintiff, 
Louisa  Stringer,  never  put  any  money  in  the  purchase  of  the 
real  estate  in  controversy,  nor  did  she  pay  any  part  of  the 
consideration  that  purchased  the  property  in  Sedalia,  or  in 
Monroe  county,  Missouri." 

Some  other  &cts  are  stated  in  the  special  finding,  but  we 
have  given  a  synopsis  of  enough  of  the  finding  to  show  very 
clearly  that  the  trial  court  did  not  err  in  adjudging  that  the 
appellant  can  not  maintain  an  action  to  quiet  title  to  the  real 
estate  in  controveinsy,  or  to  recover  possession  of  it. 

It  is  apparent  from  the  facts  stated  that  the  appellant  re- 
ceived the  property  in  trust  for  Stringer  &  Shobe,  and  that  it 
was  not  conveyed  to  her  in  her  own  right.  She  paid  no  part 
of  the  consideration,  and  has  no  equities;  for  equily,  when 
it  can  be  done  without  violating  some  positive  rule  of  law, 
regards  the  real  and  beneficial  title  as  in  the  party  who  pays 
the  purchase-money.  Nor  can  the  appellant  be  regarded  as 
in  any  sense  a  purchaser,  for  she  neither  paid,  nor  promised 
to  pay,  any  part  of  the  consideration  given  for  the  propei'fy 
she  now  claims.  Nor  can  she  successfully  claim  that  the  prop- 
erty was  a  gift  to  her,  for  the  facts  conclusively  show  that  the 
property  was  conveyed  to  her  as  a  mere  trustee.  No  act  of 
Stringer  &  Shobe,  nor  of  any  one  from  the  beginning  to  the 
end,  indicates  that  anybody  ever  intended  to  make  a  gift  to 
her;  nor  does  any  act  of  hers,  until  this  action  was  brought, 
indicate  that  she  supposed  that  the  property  was  a  gift  to  her. 
On  the  contrary,  the  acts  done  by  her,  and  by  all  the  parti< 
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interested,  clearly  show  that  the  property  was  conveyed  to 
ker  as  a  mere  trustee.  The  claim  of  her  counsel  that  the 
property  was  a  gift  is  utterly  without  support. 

The  transaction  constitutes  a  parol  trust,  and  as  that  trust 
has  been  executed  no  possible  question  as  to  its  validity  can 
urise.  Hays  v.  Beffer,  102  Ind.  624.  Mrs.  Stringer  has  ex- 
ecuted the  trust  by  a  conveyance  of  the  property  by  a  war- 
ranty deed,  and  in  equity,  as  in  common  fairness,  she  is  oon- 
•eluded  from  attempting  to  regain  the  property. 

Counsel  affirm  that  there  can  be  no  trust  because  there  is 
no  beneficiary,  but  in  this  they  are  plainly  in  error.  Stringer 
<&  Shobe  are  the  beneficiaries.  They  paid  the  consideration 
for  the  property,  and  in  equity  they  are  the  owners  of  it. 
They  were  the  beneficiaries  at  the  outset,  and  that  position 
has  not  been  changed.  They  certainly  never  made  any  gift 
to  the  appellant,  and  she,  surely,  never  bought  from  them. 
As  she  neither  bought  the  property  nor  was  a  donee,  it  is 
impossible  to  perceive  how  she  has  any  title. 

If  she  has  no  title  she  can  not  maintain  an  action  to  quiet 
title  or  to  recover  possession,  for  she  must  recover,  if  at  all, 
upon  the  strength  of  her  own  title.  It  is  unnecessary,  there- 
fore, to  search  for  a  beneficiary,  since,  if  she  has  not  the 
title,  she  must  fail  wherever  else  the  title  may  be;  but  there 
is  no  real  difficulty,  as  we  have  seen,  in  determining  who 
the  bttiefioiaries  are. 

It  is  clear  to  our  minds  that  Mrs.  Stringer  became  a  trustee, 
and  that,  as  she  conveyed  the  trust  estate  to  Montgomery 
at  the  request  of  the  beneficiaries,  she  no  longer  has  any 
title  to  the  property,  whatever  may  be  the  rights  of  Mont- 
gomery. 

We  do  not  think  the  special  finding  is  so  defective  as  to 
entitle  the  appellant  to  a  venire  de  novo.  There  is,  perhaps, 
some  evidence  stated  in  it,  but  there  are  enough  material 
facts  to  sustain  the  conclusion  of  law  and  the  judgment  of 
the  court. 

It  is  not  here  a  question  whether  Montgomery  can  be 
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called  Uy  account  if  he  is  guilcy  of  a  breach  of  duty  ander 
his  coDtract^  but  the  question  is,  has  the  appellant  such  a 
title  as  will  enable  her  to  maintain  an  action  to  recover  pos- 
session or  quiet  title?  We  think  the  facts  found  show  that 
she  has  not,  for  they  show  that  the  legal  title  to  the  trust 
estate  has  been  conveyed  by  her,  and  this  is  enough  to  defeat 
her  action. 

It  was  proper  to  show  all  the  transactions  between  the 
parties,  and  there  was  no  error  in  admitting  in  evidence  all 
the  written  instruments  relating  to  the  acquisition  and  dis- 
position of  the  property. 

It  is  said,  in  discussing  the  motion  for  a  new  trial,  ^'that 
the  instruments  under  which  the  appellee  claims  title  were 
made  by  appellant  to  secure  her  husband's  debts,  and  for  do 
other  purpose,"  and  from  this  premise  it  is  concluded  that 
they  are  void.  The  fallacy  in  this  argument  is  the  undue 
assumption  that  she  owned  the  property,  whereas  the  truth 
is  she  was  not  the  owner  of  the  property  in  the  sense  con- 
templated by  the  statute,  but  simply  held  it  in  trust.  Th(^ 
statute  concerning  married  women  does  not,  of  course,  ap- 
ply to  property  held  in  trust  for  the  benefit  of  another  per- 
son. It  only  applies  to  property  which  the  married  woman 
owns  in  her  own  right. 

Judgment  affirmed. 

Filed  June  15, 1887 ;  petition  for  a  rehearing  overraled  Sept  21, 18S7. 
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Gardner  v.  Case  et  al. 

Married  WoKAHf. ^Mortgaffe.—Surety.—Suuute  of  1879,— TJnder  thestotote 
of  1879  (Acts  of  1879,  p,  160),  a  married  woman  might  mortgage  her 
separate  property,  acquired  by  purchase,  to  secure  her  husband's  debt 

Same.  -Duress  by  Hu^nd,— Knowledge  <^ MoHgagee.—lt  is  no  defence  to  a 
suit  to  foreclose  a  mortgage  against  a  married  woman  that  the  latter 
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executed  the  mortgage  under  daress  by  her  husband,  aniess  the  mort- 
gagee participated  in  or  had  knowledge  of  the  daress. 

Fleadiiio. — Additional  AnwenLSefwcd  to  Allow  Filing  of, — JHaatHon  of 
IHal  OourL — ^For  facts  held  not  sufficient  to  show  an  abuse  of  discretion 
by  the  trial  court  in  refusing  to  allow  an  additional  paragraph  of  an- 
swer to  be  filed,  see  opinion. 

Sfecial  Finding. — Exemption  to. — TVaetioe,'-Motionfor  New  TridL^A  sim- 
ple exception  to  a  finding  of  facts  does  not  raise  a  question  as  to  whether 
the  finding  b  in  accordance  with  or  contrary  to  the  evidence,  but  a 
motion  for  a  new  trial  is  necessary. 

Same. — Ezeepiion  to  Ooneltuioru  of  Law, — Admiasion, — An  exception  to  con- 
clusions of  law  admits,  for  the  purposes  of  the  exception,  that  the  facta 
hare  been  fully  and  correctly  found. 

From  the  Huntington  Circuit  Court. 

J.  M.  Hildebrand,  J.  C.  Branyan,  M.  L.  Spencer,  R.  A. 
Kaxifman  and  W,  A.  Branyan^  for  appellant. 
W.  H.  Trammel,  for  appellees. 

ZoLLABS,  C.  J. — Appellees  brought  this  suit  against  ap- 
pellant and  her  husband  to  foreclose  a  mortgage  executed  by 
them  in  July,  1880. 

It  is  insisted  here  that  the  court  below  erred  in  refusing 
leave  to  appellant  to  file  amended  and  additional  answers. 

As  to  the  first  and  second  answers  tendered,  it  will  not  be 
necessary  for  us  to  decide  whether  or  not  appellant  was 
chargeable  with  such  laches  as  justified  the  court  in  refusing 
leave  to  file  them.  There  was  no  available  error  in  the  re- 
fusal, for  the  sufficient  reason  that  the  facts  set  up  in  those 
answers  were  insufficient  as  defences  to  the  action,  and  hence 
the  answers  could  have  been  of  no  avail  to  appellant  had 
they  been  filed. 

It  is  apparent  that  the  purpose  of  the  pleader  in  drafting 
the  first  answer  so  tendered,  was  to  bring  the  case  within  the 
jstatnte  of  1879,  which  was  in  force  at  the  time  the  mortgage 
was  executed,  and  which  provided  that  a  married  woman 
should  not  mortgage  her  separate  property,  acquired  by  de- 
scent, devise  or  gift,  as  a  security  for  the  debt  or  liability  of 
her  husband,  or  any  other  person.     Acts  1879,  p.  160. 
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It  was  alleged  in  the  firet  answer  so  tendered,  that  the 
mortgage  in  suit  was  given  to  secure  a  debt  of  appellant's 
husband  and  co-defendant ;  that  she  was  his  wife  at  the  time 
the  mortgage  was  executed^  and  continued  to  be  at  the  time 
the  answer  was  tendered ;  that  the  real  estate  mortgaged  was 
her  separate  property,  purchased  by  her  with  money  which 
came  to  her  from  her  father's  estate,  and  with  money  given 
to  her  by  her  husband. 

The  answer  thus  shows  that  the  land  mortgaged  was  ac- 
quired by  purchase,  and  not  by  descent,  devise  or  gift.  The 
land  having  been  thus  acquired,  the  mortgage  was  neither 
void  nor  voidable  under  the  statute  of  1879.  In  support  of 
these  conclusions  it  is  not  necessary  to  do  more  than  cite  our 
cases.  Orr  v.  White,  106  Ind.  341 ;  Frazer  v.  Clijbrd,  94 
Ind.  482. 

In  the  second  answer  tendered  it  was  averred  that  appel- 
lant executed  the  mortgage  under  duress  by  her  husband. 
The  answer  was  insufficient,  for  the  reason  that  it  contained 
no  averment  that  appellees  were  in  any  way  connected  with, 
or  had  any  knowledge  of,  the  duress.  Line  v.  Blizzard,  70 
Ind.  23 ;  Green  v.  Scranage,  19  Iowa,  461 ;  Talley  v.  Bobinr 
son,  22  Oratt.  888. 

We  are  not  convinced  that  the  court  below  abused  its  dis- 
cretion in  refusing  to  allow  the  third  answer  tendered  to  be 
filed. 

The  suit  was  commenced  in  March,  1888.  A  decree  of 
foreclosure  was  rendered  upon  default.  The  decree  and  de- 
fault were  subsequently  set  aside,  and  at  the  March  term, 
1884,  of  the  court,  appellant  filed  an  answer  in  one  para- 
graph. To  that  answer,  after  a  portion  of  it  had  been  stricken 
out„appellees  filed  a  reply  in  denial.  Some  days  subsequently 
appellant  tendered  the  first  and  second  answers  above  mea- 
tioned.  On  the  2d  day  of  January,  1885,  in  the  December 
term,  1884,  of  the  court,  appellant  tendei'ed  a  third  answer, 
denying  the  execution  of  two  of  the  notes  secured  by  the 
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mortgage.  The  answer  was  accompanied  by  her  affidavit. 
In  that  affidavit,  sworn  to  on  the  Slnt  day  of  October,  1884, 
jshe  stated  that  the  two  notes  had  been  altered,  and  that  she 
had  BO  knowledge  of  such  alteration  until  during,  or  subse- 
<]uent  to,  the  preceding  June  term  of  the  court,  when  her 
Attention  was  called  to  the  notes  by  her  attorney.  At  the 
March  term,  1885,  an  affidavit  by  one  of  appellant's  attorneys 
was  presented  in  support  of  her  motion  for  leave  to  file  the 
answer.  In  that  affidavit  the  attorney  stated  that  he  had 
been  her  attorney  since  January,  1884,  and  discovered  the 
•alteration  in  the  notes  (at  what  time  he  made  the  discovery 
was  not  stated) ;  that  he  regarded  the  alteration  as  material, 
and  intended  to  call  appellant's  attention  to  the  fact,  but  for- 
got to  do  so  during  the  March  term,  1884,  of  the  court,  by 
reason  of  sickness  which  rendered  him  unable  to  attend 
<;ourt  during  a  considerable  portion  of  that  terra,  and  unfitted 
bim  to  properly  attend  to  business;  that  at  the  June  term, 
1884,  he  again  forgot  to  call  appellant's  attention  to  the  alter- 
ation, for  the  reason  that  a  member  of  his  family  was  sick, 
and  required  his  personal  attention  about  all  the  time,  so  that 
he  was  unable  to  attend  to  business;  that  soon  after  that 
term  he  called  appellant's  attention  to  the  alteration,  when 
she  informed  hira  that  she  desired  the  fact  to  be  pleaded  as  a 
defence  ;  that  Mr.  Branyan  had  been  an  assistant  attorney  in 
the  case  since  the  March  term,  1884,  but  was  not  familiar 
with  the  case,  and  that  his  attention  had  not  been  called  to 
the  alteration  of  the  notes  until  the  December  term,  1884. 

It  will  be  noticed  that  the  affidavit  of  the  attorney  con- 
rtained  no  excuse  for  not  informing  appellant  and  the  assistant 
attorney  of  the  alteration  in  the  notes,  between  the  March 
4ind  June  terms  of  the  court  in  1884,  and  that  no  excuse  was 
given  by  either  appellant  or  her  attorneys  for  not  presenting 
"the  answer  during  the  October  term,  1884. 

At  the  request  of  appellant  the  trial  court  made  a  special 
rfinding  of  facts,  with  conclusions  of  law  thereon. 
Voi^  111.— 32 
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It  found  that  the  debt  secured  by  the  mortgage  was  the 
debt  of  the  appellant's  husband,  and  that  she  mortgaged  her 
separate  real  estate  for  the  security  of  that  debt^  but  did  not 
find  by  what  method  she  acquired  the  property,  whether  by- 
purchase,  descent,  devise  or  gift. 

Appellant  excepted  to  the  finding  of  iacts,  and  now  insists 
that,  upon  the  evidence,  the  court  should  have  found  that  she 
acquired  the  property  by  descent  and  gift.  The  exception 
can  be  of  no  avail  to  appellant  for  two  reasons.  In  the  first 
place,  under  the  pleadings,  there  was  no  issue  requiring  a. 
finding  as  to  the  ownership  of  the  property.  Ifumias  v.. 
Dale,  86  Ind.  436. 

In  the  second  place,  a  simple  exception  to  a  finding  of 
facts  does  not  raise  the  question  as  to  whether  or  not  the  find- 
ing  is  in  accordance  with,  is  sustained  by,  or  is  contrary  to, 
the  evidence.  Those  questions  must  be  raised  by  a  motion 
for  a  new  trial.  Ex  parte  Walla,  73  Ind.  96 ;  Western  Union 
Tel.  Co.  V.  Brovm,  108  Ind.  638 ;  Dodge  v.  Pope,  93  Ind. 
480. 

Upon  the  facts  found,  the  court  determined  as  a  matter  of 
law  that  the  mortgage  was  a  valid  and  subsisting  lien  upon 
the  real  estate.  To  that  conclusion  of  law  appellant  excepted. 

It  is  well  settled  that  an  exception  to  conclusions  of  law, 
for  the  purpose  of  the  exception,  admits  that  the  facts  have 
been  fully  and  correctly  found.  Wynn  v.  Troy,  109  Ind.  250; 
Bom  v.  EllioU,  106  Ind.  617;  Helms  v.  Wagner,  102  Ind. 
386. 

Upon  the  facts  found,  so  far  as  they  are  within  the  issues, 
the  conclusion  of  law  by  the  court  below,  that  the  mortgage 
was  a  valid  and  subsisting  lien  upon  the  real  estate,  ia 
correct. 

As  before  stated,  appellant  confessed  a  motion  to  strike  oat 
a  portion  of  her  answer  filed  in  March,  1884.  That  confes- 
sion carried  out  of  the  case  all  averments  as  to  the  owner- 
ship of  the  property  mortgaged.     Therefore,  the  finding  in 
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genera)  terms  that  the  real  estate  belonged  to  appellant  must 
be  disregarded.  Thomas  v.  DcUe,  86  Ind.  435;  Bixel  v. 
Bixd,  107  Ind.  534. 

Judgment  affirmed,  with  costs. 

FUedSept.  20,1887. 


No.  13,310. 

Trout  v.  The  State. 

GtttMINAL  'LAVr.—Loitery. — Sale  qf  Share  or  Chance  in, — Information.'— Suffl- 
deney  qf.— An  infonnation  charging  the  sale  of  a  share  or  chance  in  a 
lottery  scheme  or  gift  enterprise,  substautially  in  the  language  of  section 
2077,  R.  S.  1881,  defining  the  offence,  is  good  on  motions  to  quash  and  in 
arrest  of  judgment. 

Same. — Bepuffnant  AUegatiom. — SuiyhiMLgt, — Motions  to  Quxuihandia  ArreaL 
— ^(Contradictory  and  repugnant  allegations  in  an  information,  unless 
containing  matter  which,  if  true,  constitutes  a  legal  bar  to  the  prosecu- 
tion, will  be  r^arded  as  surplusage  and  afford  no  ground  for  quashing 
the  information,  where  the  offence  is  charged  therein  with  sufficient 
certainty. 

Same. —  Weight  of  Evidence, — A  yerdict  will  not  be  disturbed  on  the  weight 
of  the  evidence. 

From  the  Marion  Criminal  Court. 

J.  N.  Scatty  for  appellant. 
i.  T.  Michener,  Attorney  General,  and  J", 
the  State. 
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HowK,  J. — In  this  case  appellant  was  prosecuted  and  con- 
Ticted  upon  affidavit  and  information  for  the  unlawful  sale 
of  a  share  in  a  lottery  scheme  and  gift  enterprise.  From  the 
jadgment  of  conviction  he  has  appealed  to  this  court,  and 
has  here  assigned  errors  which  call  in  question  the  overrul- 
ing (1)  of  his  motion  to  quash  the  information,  (2)  of  his 
motion  for  a  new  trial,  and  (3)  of  his  motion  in  arrest  of 
judgment. 
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Of  these  alleged  errors  the  first  and  third  will  be  coDdid- 
ered  together,  as  they  each  present  the  single  question  of  the 
alleged  insufficiency  of  the  facts  stated  in  the  affidavit  and 
information  herein  to  constitute  a  public  offisnce. 

It  was  charged,  substantially,  in  the  affidavit  and  informal 
tion  that,  on  November  17th,  1885,  at  and  in  Marion  county, 
appellant  unlawfully  sold  to  John  W.  Page  for  the  sum  of 
ten  cents,  then  and  there  paid  by  Page  to  appellant,  one  share, 
chance  and  opportunity  to  draw  in  a  ceftain  lottery  scheme  and 
gift  enterprise  for  the  division  of  personal  property,  to  wit, 
certain  sums  of  lawful  money  of  the  United  States,  to  be 
determined  by  chance  and  lot,  which  said  sums  of  money  and 
a  particular  description  thereof  were  to  affiant  unknown,  and, 
therefore,  could  not  be  given ;  and  the  plan  and  scheme  for 
the  division  and  distribution  of  such  sums  of  money,  by  said 
lottery  scheme  and  gift  enterprise,  were  to  affiant  unknown, 
and  could  not  be  given  ;  and  the  mode  of  operating  and  con- 
ducting such  lottery  scheme  and  gift  enterprise,  and  the  name 
and  style  and  a  more  particular  description  thereof,  were  un- 
known to  affiant,  and,  for  that  reason,  could  not  be  given ; 
that,  as  a  part  of  such  lottery  scheme  and  gift  enterprise,  ap- 
pellant permitted  said  Page,  in  consideration  of  the  aforesaid 
>sum  of  ten  cents  so  paid  to  appellant  as  aforesaid,  to  select 
any  three  numbers  from  a  large  number  of  numbers  designated 
by  appellant,  and  in  the  event  two  of  the  three  numbers,  so 
selected  by  said  Page,  were  drawn,  designated  and  selected 
by  the  managers  and  operators  of  such  lottery  scheme  and 
gift  enterprise,  said  Page  would  be  entitled  to  a  large  share 
of  money,  to  wit,  the  sum  of  forty-six  cents,  of  the  sum  of 
money  to  be  divided  as  aforesaid  by  the  managers  and  oper- 
ators of  such  lottery  scheme  and  gift  enterprise  as  aforesaid ; 
and  in  the  event  two  of  such  three  numbers  were  not  drawn, 
designated  and  selected  by  said  managers  and  operators,  then 
the  said  Page  would  not  receive  any  part  or  share  whatever 
of  said  sum  of  money ;  that  thereupon,  said  Page  then  and 
there  selected  and  designated  the  numbers  3-19-67,  from 
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said  large  number  of  numbers,  and  then  and  there  paid  ap- 
pellant for  the  share  and  chance  aforesaid  the  sum  of  ten  cents 
as  aforesaid ;  and  according  to  the  plan  and  scheme  of  said 
lottery  scheme  and  gift  enterprise,  said  numbers  3-19-67  en- 
titled said  Page,  the  purchaser  thereof,  to  the  sum  of  forty- 
six  cents  of  the  sum  of  money  to  be  so  divided  as  aforesaid, 
in  case  two  of  the  three  of  said  numbers  were  drawn,  des- 
ignated and  selected  from  a  large  number  of  numbers  by  the 
managers  and  operators  of  said  lottery  scheme  and  gift 
enterprise;  and  in  case  two  of  said  numbers  3-19-67,  so  pur- 
chased as  aforesaid,  were  not  drawn,  designated  and  selected 
as  aforesaid  by  the  managers  and  operators  of  such  lottery 
scheme  and  gift  enterprise,  then,  and  in  that  event,  said  Page 
would  not  be  entitled  to  and  would  not  receive  any  part  or 
share  of  the  money  to  be  so  divided  by  chance  and  lot  by  the 
managers  and  operators  of  said  lottery  scheme  and  gift  enter- 
prise as  aforesaid. 

From  the  facts  stated  and  recited  in  the  affidavit  and  infor- 
mation herein,  the  substance  of  which  we  have  given,  it  is 
manifest  that  it  was  intended  to  charge  appellant  therein  and 
thereby  with  the  offence  against  public  policy  which  is  de* 
fined,  and  its  punishment  prescribed,  in  section  2077,  R.  S. 
1881. 

That  section  reads  as  follows :  "  Whoever  sells  a  lottery 
ticket  or  tickets  or  share  in  any  lottery  scheme  or  gift  enter- 
prise ;  or  acts  as  agent  for  any  lottery  scheme  or  gift  enter- 
prise ;  or  aids  or  abets  any  person  or  persons  to  engage  in  the 
same ;  or  transmits  money  by  mail  or  express,  or  otherwise 
transmits  the  same,  to  any  lottery  scheme  or  gift  enterprise 
for  the  division  of  property,  to  be  determined  by  chance ;  or. 
makes  or  draws  any  lottery  scheme  or  gift  enterprise  for  a 
division  of  property  not  authorized  by  law,^-on  conviction 
thereof,  shall  be  fined  in  any  sum  not  more  than  five  hundred 
dollars  nor  less  than  ten  dollara.^' 

With  the  statute  defining  the  offence  charged  and  the  fore- 
going summary  of  the  facts  stated  in  the  affidavit  and  infor- 


fi02  SUPREME  OOUET  OF  INDIANA, 


Troal  V.  The  State. 


mation  herein  before  ua,  we  proceed  now  to  the  oonstdenatioii 
of  the  objectioiis  iirged  by  appellant's  learned  oounsel  to  the 
sufficiency  of  Buoh  affidavit  and  information. 

Counsel  vigorously  contends  that  appdlant's  motion  to 
quash  the  information  herein  ought  to  have  been  suatained 
by  the  trial  court,  for  the  following  reasons,  namely : 

'^  1,  Because  the  acts  charged  do  not  constitute  a  poUie 
offence. 

'^  2.  Because  the  information  does  not  diarge  the  ofi»ioe 
with  sufficient  particularity  and  certainty. 

"  3.  Because  the  allegations  of  the  information  are  eoa- 
tradictory  and  repugnant.'' 

In  discussing  together  the  first  two  of  these  reasons,  ap- 
pellant's counsel  insists  that  the  information  is  bad,  in  that 
it  charges  merely  conclusions  in  regard  to  the  lottery  scheme 
mentioned  therein,  and  does  not  state  '^  the  process  by  which 
the  result  was  to  be  determined."  Counsel  says :  "  The  ap- 
pellant was  entitled  to  know  this,  in  order  that  he  might 
properly  prepare  his  defence.  The  court  was  entitled  to 
know  it,  in  order  that  it  might  be  able  to  determine  whether 
it  was  an  offence — whether  the  process  was  such  as  consti- 
tuted a  lottery." 

It  is  no  doubt  true  that  an  information  or  indictment, 
under  our  criminal  code,  must  state  '^  with  sufficient  cer- 
tainty" the  &cts  constituting  the  offence  intended  to  be 
charged,  or  it  must  be  held  bad  on  motion  to  quash.  Section 
1759,  R.  S.  1881 ;  Trout  v.  StoUe,  107  Ind.  578. 

Under  our  decisions,  as  a  general  rule,  an  indictment  or 
information  will  be  sufficient  to  withstand  a  motion  to  quash 
if  it  charge  the  offence  in  the  language  of  the  statute,  qr  ia 
terms  substantially  equivalent  thereto.  Howard  v.  SlaJte^  87 
Ind.  68;  SUOe  v.  Miller,  98  Ind.  70;  RitUsr  v.  Staie,  ooUa, 
p.  324. 

It  is  conceded  by  appellant's  counsel  in  the  case  under 
consideration,  that  the  offence  is  charged  ^'  substantially  in 
the  words  of  the  statute."    But  counsel  claims  this  is  not 
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sufficient  in  this  case.  The  statute  does  not  define  the  offence 
hy  setting  out  particularly  the  facts  constituting  it.  '^  If  it 
had  so  defined  the  offence/'  counsel  says, ''  an  information 
simply  following  the  words  of  the  statute  might  have  been 
sufficient.^' 

It  is  very  clear,  we  think,  that  appellant's  counsel  wholly 
misapprehends  the  force  and  effect  of  the  language  of  the 
section  of  the  statute  heretofore  quoted  in  this  opinion.  In 
words  of  no  uncertain  meaning,  the  statute  clearly  defines  the 
offence  charged,  and  intended  to  be  charged,  in  the  informa- 
tion, the  substance  of  which  we  have  heretofore  given. 
*^  Whoever  sells  a  lottery  ticket  or  tickets,  or  share  in  any 
lottery  scheme  or  gift  enterprise,"  says  the  statute,  "  on  con- 
viction thereof  shall  be  fined,"  etc.  The  information  herein 
charged  that  on,  etc.,  at,  etc.,  appellant  unlawfully  sold  to 
John  W.  Page,  for  a  specified  sum  of  money  then  and  there 
paid, ''  one  share,  chance  and  opportunity  to  draw  in  a  cer- 
tain lottery  scheme  and  gift  enterprise,"  for  the  division  of 
certain  sums  of  lawful  money  to  be  determined  by  chance 
and  lot,  etc.  The  offence  is  charged  in  the  information  herein 
substantially  in  the  language  of  the  statute,  and,  we  think, 
with  sufficient  certainty.     Ritter  v.  StatCy  supra. 

But  appellant's  counsel  further  insists  that  the  information 
ought  to  have  been  quashed,  because  the  allegations  thereof 
were  '^contradictory  and  repugnant."  It  is  not  claimed  by 
counsel,  however,  that  the  information  herein  '^  contains  any 
matter  which,  if  true,  would  constitute  a  legal  justification 
of  the  offence  charged  or  other  legal  barj^o  the  prosecution." 
Section  1759,  supra.  Any  other  contradictory  and  repug- 
nant matter  would  afford  no  ground  for  quashing  the  infor- 
mation, where,  as  here,  the  offence  is  charged  therein  with 
sufficient  certainty,  but  must  be  regarded  as  at  most  mere 
surplusage. 

For  the  reasons  given  we  are  clearly  of  the  opinion  that 
the  trial  court  did  not  err  in  overruling  either  the  motion  to 
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quash  the  information  herein,  or  the  motion  in  arrest  of 
judgment. 

Under  the  alleged  error  of  the  court  below  in  overruling 
appellant's  motion  for  a  new  trial  herein,  his  counsel  insists 
that  the  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence.  We  can  not  disturb  the  verdict  on  the  evidence. 
There  is  evidence  in  the  record  which  fairly  tends,  we  think^ 
to  sustain  the  vei*dict  on  every  material  point.  In  such  case 
it  is  settled  by  our  decisions  that,  even  in  a  criminal  caase^ 
the  judgment  will  not  be  reversed  on  the  evidence.  Garreti 
v.  State,  109  Ind.  527.  The  supposed  variance  between  the 
allegations  of  the  information  and  the  evidence  is  not  worthy 
of  serious  consideration.  The  variance  was  wholly  imma- 
terial. There  was  no  error,  we  think,  in  the  overruling  of 
appellant's  motion  for  a  new  trial. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

FUed  Sept.  20, 1887. 
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Otis  v.  Gregory. 

Quieting  Titlb. — OomjMnL — Necessary  AUegalione. — A  complaint  to  qaict 
title  must  show,  either  by  direct  averment  or  by  the  statement  of  fact» 
from  which  the  inference  necessarily  arises,  that  the  defendant's  claim  i» 
adverse,  or  unfounded,  and  a  cloud  upon  the  plaintiff's  title. 

MoRTQA,QB,^OanoeUcUion.^EquUahle  Defences.  —  Mamtn^  "JETe  Who  Suks 
Equity  Must  do  Eguily.**—AppluxUion  of, — A  plaintiff  who  shows  himself 
otherwise  entitled  to  the  aid  of  a  court  of  equity  will  not,  under  the- 
maxim  that  he  who  seeks  equity  must  do  equity,  be  denied  relief,  unless 
the  defendant  brings  forward  some  correspond  ins:  equity,  growing  out 
of  the  subject-matter  then  in  suit,  which  would,  at  some  time  subse- 
quent to  the  transaction,  in  some  form  of  proceeding,  entitle  him  to  » 
remedy  against  the  other  party,  in  respect  to  the  subject-matter  involved* 
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Sams. — Married  Woman. — Mortgage  Without  Hiuband  Joining. — Lex  Situa. — 
Vendor^s  Lien. — Pleading. — iVaetice.— A  mortgage  executed  in  Michigan 
by  a  married  woman,  without  her  husband  joining,  upon  her  separate 
land  in  this  State,  is  void,  and,  of  itself,  creates  no  equity  which  the 
courts  can  recognise;  but  if  the  debt  intended  to  be  secured  thereby  is 
purchase-money,  the  mortgagee  may,  by  reason  of  his  vendor's  lien,  in  a 
proceeding  by  the  mortgagor  to  cancel  the  mortgage,  obtain  affirmative 
relief  by  cross-complaint,  or  by  setting  up  the  facts  by  way  of  answer 
may,  unless  his  equity  is  acknowledged,  defeat  the  plaintiff's  right  to 
relief. 

Same. — Vendor's  Lien, — Equitable  Subrogation. — Where  a  party  who  holds 
a  valid  mortgage  upon  land  releases  it,  in  order  that  the  owner  may  sell 
the  property  and  invest  the  entire  proceeds  in  another  tract,  he  to  take 
d  mortgage  upon  the  latter  for  the  amount  of  his  debt,  he  in  effect  pays 
a  part  of  the  purchase-money,  and,  if  the  mortgage  taken  is  void,  will 
be  subrogated  to  that  extent  to  the  rights  of  the  vendor. 

From  the  LaPorte  Circuit  Court. 

D.  J,  WiUy  F.  E.  Oabom  and  J.  B.  Langtoorthy,  for  appel- 
lant. 

if.  Nye,  for  appellee. 

Mitchell,  J. — This  was  an  action  by  Mary  E.  Gregory 
against  Amos  Otis  to  quiet  title  to  real  estate.  The  plaintiff 
alleged  that  she  was  the  owner,  in  foe-simple,  of  a  certain 
particularly  described  tract  of  land  in  LaPorte  county,  and 
that  the  defendant  had,  or  claimed  to  have,  some  interest  in 
or  claim  to  the  same,  or  some  part  thereof,  of  the  natnre  of 
which  she  averred  she  was  not  advised.  She  alleged  that 
the  defendant  was  giving  out  to  the  public  that  he  had  some 
claim  to  the  real  estate  described,  by  reason  of  which  she 
was  damaged,  in  that  it  prevented  her  from  making  sale  of 
her  land.  Prayer  that  the  plaintiff's  title  might  be  quieted, 
and  for  all  other  proper  relief. 

The  foregoing  summary  of  the  complaint  discloses,  that 
neither  directly  nor  by  necessary  inference  does  it  appear 
that  the  defendant  was  asserting  any  hostile  or  adverse  title 
to  the  real  estate  in  question,  nor  does  it  appear  that  the 
claim  which  the  defendant  was  setting  up  was  unfounded  and 
oast  a  cloud  upon  the  plaintiff's  title.     Admitting  every 
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averment  in  the  oomplaiat  to  be  true,  there  is  nothiog  te 
invoke  the  jufpiediotion  of  a  court  of  equity  to  quiet  the 
plaintiff's  title.  For  all  that  appears^  the  defendant  may 
have  had  a  valid  mortgage  on  the  land,  and  this  may  have 
presented  the  only  obstacle  to  the  sale  of  the  real  estate. 

It  has  often  been  held^  and  the  rule  is  uniform,  that, 
although  the  plaintiff  in  an  action  to  qaiet  title  need  not  state 
in  his  complaint  with  much  particularity  the  nature  of  the 
title  or  interest  claimed  by  the  defendant  in  or  to  the  real 
estate  in  controversy,  the  complaint  must  show,  either  by  di- 
rect averment  or  by  the  statement  of  iacts  from  which  the  in- 
ference necessarily  arisesi  that  the  defendant's  claim  is  ad- 
verse to,  or  is  unfounded  and  a  cloud  upon,  the  plaintiff's 
title.  Second  NcU'l  Bank  v.  Corey ^  S4  Ind.  457 ;  Conger  v. 
Miller y  104  Ind.  592 ;  Rauach  v.  Trustees,  etc.,  107  Ind.  X. 

The  complaint  in  the  case  before  us  can  not  be  distin- 
guished from  that  in  Second  Nat' I  Bank  v.  Corey,  supra.  The 
conclusion  follows  that  the  assignment  of  error,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  is  well  made. 

As  it  may  serve  to  bring  the  controversy  between  the 
parties  to  a  conclusion,  we  will  consider  the  questions  made 
upon  the  answer  to  which  the  court  sustained  a  demurrer. 
Without  having  made  any  question  upon  the  complaint,  the 
defendant  answered,  in  substance,  that  in  the  year  1873  the 
plaintiff  was  a  married  woman,  residing  in  the  State  of  Mich- 
igan, and  the  owner  in  her  own  right  of  certain  real  prop- 
erty in  that  State.  That  by  the  statute  of  the  State  of  Mich- 
igan (which  is  set  out  in  the  answer),  married  women  are 
empowered  to  contract  with  reference  to,  and  to  convey  and 
mortgage,  their  separate  real  estate  in  all  respects  as  if  they 
were  unmarried.  It  is  averred  that  on  the  15th  day  of  Oc- 
tober, 1873,  the  plaintiff  and  her  husband  became  indebted 
to  the  defendant  in  the  sum  of  four  hundred  and  sixty  dol- 
lars. This  indebtedness  was  secured  by  a  mortgage  executed 
by  the  plaintiff  on  her  separate  property  in  Michigan.  After- 
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^ard/in  June,  1874,  the  plaintiff  sold  her  MiohigaD  prop- 
•ertj  and  purohaaed  that  in  question  in  LaPorte  county.  To 
enable  her  to  make  the  purchase,  it  became  necessary  that  she 
should  be  able  to  use  tlie  entire  purchase-money  arising  from 
the  sale  of  the  Michigan  property,  including  the  amount  due 
the  defendant  on  his  mortgage  debt.  The  defendant  agreed 
that  be  would  release  his  mortgage  on  the  property  in  Mich- 
igan, and  permit  the  plaintiff  to  use  the  amount  due  him  in 
paying  the  purchase-money  of  the  LaPorte  county  property, 
.she  agreeing  to  give  him  a  mortgage  on  the  latter  when  the 
transaction  should  be  completed.  The  defendant  released  his 
mortgage  accordingly,  and  took  a  mortgage,  executed  by  the 
plaintiff,  without  the  joinder  therein  of  her  husband,  upon 
the  property  described  in  the  complaint.  Mrs.  Gregory  paid 
for  the  property  purchased  with  the  proceeds  of  that  sold. 
This  last  mortgage,  it  is  averred,  was  executed  in  the  State 
•of  Michigan,  both  parties  believing  in  good  faith  at  the  time, 
that  the  law  of  Indiana,  as  in  Michigan,  empowered  a  mar- 
ried woman  to  encumber  her  separate  real  estate  without  the 
joinder  of  her  husband.  But  for  such  belief,  the  defendant 
says  he  would  not  have  released  his  mortgage  on  the  Mich- 
igan property  and  received  that  on  the  property  in  Indiana. 

It  appears  that  the  only  interest  which  the  defendant  claims 
in  the  land  in  question  is  such  as  results  from  the  foregoing 
facts.  It  further  appears  that  the  only  purpose  of  this  ac- 
tion is  to  secure  a  cancellation  of  the  mortgage  thus  taken, 
4ind  a  removal  of  the  appai*ent  cloud  or  encumbrance  which 
it  casts  upon  the  plaintiff's  title. 

The  appellant  claims  that  the  circumstances  are  such  as 
that  it  would  be  inequitable  to  cancel  his  mortgage,  without 
first  requiring  payment  of  the  debt  which  it  was  intended  to 
secure,  or  otherwise  placing  him  in  as  favorable  a  position  as 
be  would  have  occupied  in  case  he  had  received  a  valid  mort- 
gage. In  other  words,  his  position  is,  since  Mrs.  Gregory 
has  come  into  a  court  of  equity,  asking  its  aid  to  cancel  an 
4tUeg6d  invalid  mortgage,  which  was  made  and  received  in 
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good  faith,  she  must  accept  the  aid  of  the  court  in  subordi- 
nation to  the  maxim,  "  He  who  seeks  equity  must  do  equity." 
That  this  maxim,  in  its  true  spirit  and  purpose,  expresses  the 
principle  which  lies  at  the  foundation  of  all  equity  proceed- 
ings, guiding  and  governing  courts  of  equity  at  every  stage 
in  the  administration  of  justice,  is  one  of  the  distinguishing 
excellencies  underlying  all  chancery  jurisdiction.  Pom.  £(}» 
Jur.,  sections  120,  363. 

In  a  court  of  equity  the  principle  thus  expressed  is  as 
authoritative  as  though  it  were  enacted  into  positive  law.  In 
its  proper  sense  it  is  a  univet*sal  rule,  binding  upon  parties 
and  courts  in  all  controversies  in  which  complete  justice  can 
only  be  accomplished  by  its  application,  within  reasonable 
and  recognized  rules. 

Plowden,  speaking  of  the  quality  of  maxims,  in  Oolthird 
V.  BgyshiUy  1  Plow.  21,  27,  says :  "  Further,  there  are  two 
principal  things  from  whence  arguments  may  be  drawn,  that 
is  to  say,  our  maxims,  and  reason,  which  is  the  mother  of  all 
laws.  But  maxims  are  the  foundations  of  the  law,  and  the 
conclusions  of  reason,  and  therefore  they  ought  not  to  be 
impugned,  but  always  to  be  admitted;  yet  these  maxims  may 
by  the  help  of  reason,  be  compared  together,  and  set  one 
against  another  (although  they  do  not  vary),  where  it  may 
be  distinguished  by  reason  that  a  thing  is  nearer  to  one 
maxim  than  to  another,  or  placed  between  two  maxims;  never- 
theless they  ought  never  to  be  impeached  or  impugned,  but 
always  be  observed  and  held  as  firm  principles  and  author- 
ities of  themselves." 

Accepting  the  maxim  above  referred  to  as  in  the  highest 
degree  authoritative,  it  becomes  proper  to  inquire  concerning 
the  manner  of  its  application  in  the  practical  adjustment  of 
controversies  between  parties. 

What  is  the  "  equity  "  which  a  party  appealing  to  a  court 
of  chancery  must  do  before  he  is  entitled  to  relief?  Can  a 
party  who  becomes  plaintiff  in  a  court  of  equity  be  compelled, 
as  the  price  of  the  relief  demanded,  to  surrender  to  the  de- 
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fendant  something  which  the  latter  could  not  have  compelled 
by  some  proceeding,  either  at  law  or  in  equity,  in  case  the 
former  had  not  appealed  to  the  court  ?  If  he  can,  then  the 
rule  that  he  who  would  have  equity  must  do  equity  depends 
for  its  application  in  each  case  upon  the  arbitrary  notions  of 
the  chancellor  concerning  the  equities  between  the  parties. 
The  effect  of  such  an  application  of  the  rule  would  inevitably, 
in  many  cases,  be  to  refuse  aid  to  which  a  plaintiff  would  be 
€ntitled,  except  upon  condition  that  the  latter  should  con- 
cede to  the  defendant  some  supposed  equitable  right  which 
w^as  not  enforceable  at  law  or  cognizable  in  a  court  of  equity, 
and,  hence,  not  within  any  description  of  a  legal  or  equitable 
right. 

So  &r  as  any  general  rule  on  the  subject  can  be  laid  down, 
it  may,  with  assurance,  be  stated,  that  a  plaintiff,  who  shows 
himself  otherwise  entitled  to  tlie  aid  of  a  court  of  equity, 
will  not  be  denied  relief,  unless  the  defendant  brings  for- 
ward some  corresponding  equity,  growing  out  of  the  subject- 
matter  then  in  suit,  which  would  at  some  time  subsequent 
to  the  transaction,  in  some  form  of  proceeding,  entitle  him 
to  a  remedy  against  the  other  party  in  respect  to  the  sub- 
ject-matter involved.  It  can  not  be  maintained  in  reason 
that  a  defendant,  to  whom  the  plaintiff  is  under  some  imper- 
fect obligation  of  a  merely  moral  character,  which  never 
had  ripened,  and  never  could  ripen  into  an  enforceable  legal 
or  equitable  right,  may  nevertheless,  for  some  merely  sin- 
ister purpose,  defeat  an  equity  to  which  a  plaintiff  is  entitled. 
If  the  defendant,  at  no  time  subsequent  to  the  transaction 
which  formed  the  subject-matter  of  the  plaintiff's  bill,  had, 
and  could  not  thereafter  acquire,  in  respect  to  that  transac- 
tion, any  right  to  relief,  cognizable  in  a  court  of  equity  or 
•otherwise,  no  reason  is  perceived  why  the  plaintiff  should 
be  denied  an  equitable  remedy  to  which  he  would  other- 
wise be  entitled.  As  was  said  by  the  learned  vice-chan- 
•ceUor,  in  Hanson  v.  Keating^  4  Hare,  1 :  ^'  The  court  can 
never  lawfully  impose  merely  arbitrary  conditions  upon  a 
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plaintiff^  only  because  he  stands  in  that  position  upon  the 
record,  but  cau  only  require  him  to  give  the  defendant  that 
which  by  the  law  of  the  c<)urt,  independently  of  the  mere 
position  of  the  parties  on  the  record^  is  the  right  of  the  de- 
fendant in  respect  of  the  subject  of  the  suit/'  Or,  as  the 
same  learned  judge  said  in  Neesom  v.  Clarksorij  4  Hare,  97, 
101 :  '^  I  think  it  may  be  generally  said,  that,  unless  the 
equity  which  the  defendant  claims  from  the  plaintiff  is  one 
which  the  defendant  might  enforce  by  bill,  it  is  not  a  term 
which  the  court  has  a  right  to  impose  on  the  plaintiff."  It 
may  be  admitted  that  there  are  cases  which  do  not  seem  t& 
fall  within  the  foregoing  general  principles;  but  such  cases 
must  be  regarded  as  of  a  special  and  exceptional  character. 
Pom.  Eq.  Jur.,  sections  385,  886.  The  general  doctrine  as 
stated  in  Hanson  v.  Keating y  and  Neesom  v.  Qarkson,  supra, 
meets  the  approval  of  our  judgment. 

It  should  be  observed  that  the  rule  embraces  and  applies 
only  to  the  one  matter  which  is  the  subject  of  the  suit,  and 
not  to  distinct  transactions  having  no  proper  relation  to  nor 
connection  with  the  bubject-matter  of  the  action.  The  plain- 
tiff who  seeks  the  aid  of  a  court  of  equity,  must  submit  to 
the  condition  that  all  corresponding  equities  of  the  char- 
acter above  described,  in  favor  of  the  defendant,  growing  oat 
of  the  subject-matter  or  transaction  involved  in  the  suit,  may 
be  fully  and  finally  adjusted.  TiUhill  v.  Morris,  81  N.  Y. 
94,  100. 

With  the  foregoing  principles  in  view,  we  proceed  to  con- 
sider the  equities  of  the  respective  parties  to  the  record. 
Since  conveyances  and  mortgages  of  real  estate  take  effect 
according  to  the  law  of  the  place  where  the  land  conveyed 
or  mortgaged  is  situate,  it  follows,  regardless  of  the  intention 
or  good  feith  of  the  parties,  that  the  law  of  this  State  must 
determine  the  validity  of  the  mortga^  which  is  sought  to 
be  cancelled.  Freeland  v.  Chamley^  80  Ind.  l32  ;  Bethdl  v. 
Beihdl,  92  Ind.  318;  Swardc  v.  Hufnagk,  ante,  p.  453;  1 
Jones  Mort.;  section  823. 
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The  statute  of  Indiana^  touching  the  marriage  relation^  in 
force  at  the  time  the  mortgage  in  question  was  executed,  pro- 
vided that  a  married  woman  should  have  no  pow<^.r  to  en- 
cumber or  convey  her  land,  except  by  deed  in  which  her 
husband  should  join.  1  B.  8.  1876,  550  (section  5117,  B.  S. 
1881).  ' 

Since  the  only  power  of  married  women  to  convey  or 
encumber  their  real  estate  is  derived  from  the  statute,  it 
follows  necessarily  that  the  separate  deed  of  the  wife,  pur- 
porting to  mortgage  her  land  within  this  State,  was  abso- 
lutely void.  MaUox  v«  Hightshue,  39  Ind.  95 ;  SerarUon  v. 
Stewarty  62  Ind.  68.  It  was  without  legal  force,  and  of 
itself  created  no  equity  which  the  courts  can  recognize  or 
protect.  As  was  said  in  Baxter  v.  Bodkin,  25  Ind.  172 : 
**  In  the  nature  of  things,  it  must  be  impossible  for  a  right 
in  equity  to  arise  out  of  an  instrument  which  binds  nobody.'' 
Luniz  V.  Greve,  102  Ind.  173,  183;  Hamar  v.  Medakery  60 
Ind.  413,  and  cases  cited;  Abdil  v.  Abdily  26  Ind.  287; 
WUliaTns  V.  Wilbur,  67  Ind.  42. 

The  invalidity  of  the  mortgage  having  arisen  out  of  a 
want  of  capacity  to  make  the  instrument,  a  court  of  equity 
is  powerless  to  afford  the  defendant  any  aid  in  respect  to  the 
invalid  instrument.  Glidden  v.  Strupler,  52  Pa.  St.  400. 
The  case  stands  as  if  no  mortgage  had  ever  in  fact  been 
attempted,  so  far  &s  the  appellant  is  concerned.  Whatever 
may  have  been  formerly  held  in  other  jurisdictions  in  re- 
spect to  the  cancellation  of  void  contracts,  the  doctrine  that 
a  party  to  an  instrument,  which  is  of  no  legal  force  or 
validity  whatever,  may  ask  the  aid  of  a  court  of  equity  in 
procuring  its  surrender  and  cancellation,  is  now  fully  set  at 
rest  here.  It  is  regarded  as  against  conscience,  that  one 
party  should  persist  in  holding  a  deed  or  other  instrument 
against  another  of  which  he  can  make  no  possible  use  ex- 
cept as  a  means  of  embarrassing  his  adversary.  Huston  v. 
RooBa,  43  Ind.  517 ;  Hardy  v.  Brier,  91  Ind.  91 ;  1  Story  Eq. 
Jur.,  section  700 ;  3  Pom.  Eq.  Jur.,  section  1377. 
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The  mortgage  in  question,  although  absolutely  void,  was, 
nevertheless,  an  apparent  cloud  or  encumbrance  on  the  plain- 
tiff's title.  She  had,  therefore,  a  clear  equitable  right  to  in- 
voke the  aid  of  the  court  to  procure  its  cancellation.  This 
was  the  appellee's  equity ;  it  was  the  equity  which  she  sought 
the  aid  of  the  court  to  enforce.  The  mortgage  which  the 
plaintiff  sought  to  have  cancelled  grew  out  of  a  transaction 
in  which  the  appellant  undertook  to  aid  her  in  purchasing 
the  land  covered  by  the  void  mortgage.  The  subject-matter 
of  the  suit,  therefore,  comprehended  and  brought  within  the 
jurisdiction  of  the  court  the  entire  transaction.  When  a 
court  of  equity  once  obtains  rightful  jurisdiction  of  a  subject- 
matter,  it  avails  itself  of  the  opportunity  to  investigate  and 
decide  all  incidental  matters  necessary  to  enable  it  to  make  a 
full  and  final  determination  of  the  whole  controversy.  With 
the  equities  of  the  plaintiff,  it  settles  any  and  all  legal  or 
equitable  rights  of  the  defendant  pertaining  to  the  same  sub- 
ject-matter, and  thus  avoids  a  multiplicity  of  suits.  Souder^a 
Appeal,  57  Pa.  St.  498. 

Taking  the  facts  put  forward  in  the  answer  as  true,  has 
the  appellant  any  equity  within  the  principles  already  laid 
down  which  the  court  may  require  the  appellee  to  recognize, 
as  a  condition  upon  which  it  will  afford  her  the  relief  to  which 
we  have  seen  she  is  entitled  ?  Has  the  appellant  an  equitable 
right,  upon  the  facts  stated  in  his  answer,  to  maintain  a  bill 
to  declare  and  enforce  a  lien  against  the  appellee's  LaPorte 
county  property  ?  If  he  has,  the  maxim  "  He  who  seeks 
equity  must  do  equity"  impenitively  requires  that  relief  be 
denied  the  plaintiff,  except  upon  condition  that  she  consent 
that  the  decree  shall  also  adjust  the  corresponding  equities 
of  the  appellant.  That  the  appellant  has  a  right,  cognizable 
in  a  court  of  equity,  growing  out  of  the  transaction  involved 
in  the  suit,  is  demonstrable  upon  authorities  which  leave 
the  subject  in  no  sort  of  doubt. 

A  vendor's  lien  for  unpaid  purchase-money  will  be  declared 
and  enforced  against  property  purchased  and  held  by  a  mar- 
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ried  woman  precisely  as  in  the  case  of  a  person  who  is  under 
no  legal  disability.  Perry  v.  Roberts,  30  Ind.  244 ;  Haugh 
V.  Blyihe,  20  Ind.  24;  Huffman  v.  Ca'iihle,  86  Ind.  591; 
Martin  v.  Cauble,  72  Ind.  67  ;  Haskell  v.  Scott,  56  Ind.  564. 
The  substance  of  the  transaction  between  Mrs.  Gregory 
and  the  appellant  was  that  the  former  became  indebted  to  the 
latter  for  a  specified  amount  of  the  purchase-money  due  on 
the  LaPorte  county  land,  for  which  indebtedness  the  appel- 
lant received  no  security.  If,  at  the  time  Mrs.  Gregory  sold 
her  Michigan  property,  she  had  paid  the  appellant  the  amount 
of  his  secured  debt,  and  the  latter  had  at  her  request  applied 
the  money  so  paid  upon  the  purchase  price  of  the  LaPorte 
county  land,  it  is  clear,  upon  authority,  that,  as  between  the 
parties,  a  vendor's  lien  would  have  resulted  by  implication 
of  law  in  favor  of  the  appellant.  Substantially,  that  was  the 
nature  of  the  transaction.  As  we  said,  in  effect,  in  the  recent 
case  o{  Barrett  v.  Lewis,  106  Ind.  120,  the  lien  which  arises 
in  favor  of  the  person  to  whom  purchase-money  is  due  is 
peculiarly  of  equitable  cognizance.  Equity  has  regard  in 
such  eases,  as  in  others,  for  the  substance,  and  not  for  the 
mere  form.  If,  upon  looking  through  the  transaction,  it  ap- 
pears that  the  debt  which  the  party  owes  is  in  fact  part  of 
the  purchase  price  of  land,  acquired  in  the  transaction  out 
of  which  the  debt  arose,  a  Hen  will  be  declared  upon  the 
land  in  favor  of  the  person  to  whom  such  debt  is  due.  The 
substance  of  the  arrangement  between  the  parties  here  con- 
cerned was,  as  the  admitted  farts  made  it  appear,  that  Mrs. 
Gregory  and  her  husband  owed  the  appellant  a  debt  which 
amounted  to  five  hundred  dollars.  This  debt  was  secured 
bv  a  mortgage,  which  created  a  valid  encumbrance  upon  her 
property  in  Michigan.  She  sold  the  Michigan  property  and 
desired  to  purchase  property  in  Indiana;  but  to  enable  her 
to  make  the  purchase,  it  became  necessary  that  she  should 
realize  the  full  amount  of  the  price  at  which  she  sold  the 
property  in  Michigan.  It  was,  therefore,  agreed  that  the 
Vol.  111.— 33 
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appellant  should  release  his  mortgage  on  the  property  sold^ 
80  as  to  enable  the  appellee  to  receive  the  whole  of  the  pur- 
chase-money^ which  was  to  be  applied  in  payment  of  the 
property  purchased,  so  that,  instead  of  owing  her  vendor  part 
of  the  purchase  price,  she-  would  owe  the  appellant  the 
amount  which  he  had  in  effect  paid,  or  transferred  to  her  to 
be  paid,  on  the  LaPorte  county  land. 

In  the  case  of  Austin  v.  Underwood,  37  111.  438^  it  was 
held  that  where  a  party  purchases  land  and  procures  the  pur- 
chase-money to  be  paid  by  a  third  person  as  a  loan  to  the 
purchaser,  the  money  thus  loaned  will  be  regarded  as  pur- 
chase-money as  against  the  person  for  whom  it  was  paid. 
Magee  v.  Magee,  51  111.  500;  Carey  v.  Boyle,  53  Wis.  674; 
Jones  V.  Parker,  51  Wis.  218 ;  Carey  v.  Boyle,  56  Wis.  145. 
The  lien  in  such  a  case  results  from  the  transaction  between 
the  parties,  and  is  manifested  by  all  the  circumstances  attend- 
ing each  particular  case. 

The  controlling  question  in  cases  of  this  character  is, 
whether  or  not  the  debt  owing  is,  as  to  the  debtor,  the  bal- 
ance due  for  purchase-money.  Barrett  v.  Lewis,  supra  ;  Boyd 
V.  Jackson,  82  Ind.  525 ;  Nichols  v.  Glover,  41  Ind.  24. 

In  the  case  of  Dwenger  v.  Branigan,  95  Ind.  221,  the  facts 
were,  that  one  party  furnished  the  other  fifteen  hundred 
dollars  in  money  for  the  purpose  of  paying  the  purchase 
price  of  certain  real  property,  it  being  agreed  at  the  time 
that  the  party  furnishing  the  money  should  have  a  lien  on 
the  land  purchased.  A  vendor's  lien  was  declared  in  &vor 
of  the  person  furnishing  the  money.  The  principle  which 
ruled  that  case  fully  sustains  our  conclusion  here.  The  ap- 
pellant having,  at  the  appellee's  request,  in  effect  paid  five 
hundred  dollars  of  the  purchase-money  for  her  under  an 
agreement  that  he  was  to  hold  a  lien  upon  the  land  pur- 
chased, although  the  particular  lien  contemplated  has  mis- 
carried, he  will  be  subrogated  by  a  court  of  equity  to  the 
rights  of  the  vendor  who  received  his  money. 

Equitable  subrogation  is  the  creature  of  courts  of  equity^ 
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and  obtains  regardless  of  any  contractual  relations  between 
the  parties  to  be  affected  by  it.  Courts  of  equity  administer 
its  principles  whenever  it  is  necessary  to  secure  substantial 
justice^  without  regard  to  form.  This  is  the  appellant's 
equity.  Before  the  appellee  can  have  the  relief  which  she 
demands,  she  must  recognize  the  corresponding  equity  of 
the  appellant.  ^^  It  is  always  incumbent  upon  the  party  ask- 
ing the  interposition  of  a  court  of  equity  in  his  behalf,  to 
show  a  perfect  equity."  Piatt  v.  Smithy  12  Ohio  St.  561 ; 
Hilly.  Niabet,  100  Ind.  341.  Of  course,  upon  the  answer 
as  it  is  pleaded,  the  appellant  can  have  no  affirmative  relief. 
Such  relief  can  only  be  obtained  by  setting  up  the  facts  by 
way  of  cross-complaint.  But  a  defendant  is  not  compelled 
to  become  an  actor  and  ask  affirmative  relief.  He  may  rely 
upon  the  facts  as  an  equitable  defence  to  defeat  his  adver- 
sary's claim.     East  v.  Peden,  108  Ind.  92. 

Our  conclusion  is,  that  the  facts  pleaded  were  sufficient  to 
defeat  the  appellee's  right  to  any  relief. 

Judgment  reversed,  with  costs,  with  directions  to  the  court 
below  to  carry  the  demurrer  to  the  answer  back  and  sustain 
it  to  the  complaint,  with  leave  to  both  parties  to  reform  their 
pleadings. 

Filed  Sept.  20, 1887. 
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WrrNEBBEB. — Order  Separating. — Duobedience  cf  Order. — Where  there  is  an 
order  separating  the  witnesses,  a  partj  can  not  be  deprived  of  the  testi- 
mony of  a  witness  who  has  been  present  throughont  the  trial,  where  it 
was  not  known  at  the  time  of  the  order,  either  bj  the  witness  or  the 
party  calling  him,  that  his  testimony  would  be  required,  or  where  the 
presence  of  such  witness  was  not  by  the  procurement  or  connivance  of 
snch  party,  nor  attributable  to  any  fault  on  his  part  or  that  of  his 
counsel. 
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Evidence. — Impeaching  Tettinumy, — Errcrio  Exdude, — It  is  error  to  exclude 
competent  impeaching  testimony,  properly  and  seasonably  ofiered,  where 
no  limit  to  the  number  of  such  witnesses  has  been  fixed  by  the  court, 
although  other  impeaching  testimony  has  been  offered  and  received. 

BAU^—Wiiniesa.^Praclioe. — Where  the  question  is  as  to  the  right  of  a 
witness  to  testify  at  all,  and  not  as  to  the  competency  of  his  testimony, 
the  party  offering  him  is  not  required  to  state  what  he  expects  to  prove 
hy  such  witness. 

From  the  Jefferson  Circuit  Court. 

G  A,  Korbly  and  W.  0.  Ford,  for  appellant. 
J?.  O.  Leland  and  8,  E.  Leland,  for  appellee. 

Elliott,  J. — The  principal  question  in  this  case  is  thus 
presented  by  the  record :  **  The  plaintiff  called  William 
Jolinson,  a  competent  witness  of  full  age,  to  the  stand,  who 
was  thereupon  duly  sworn  by  the  clerk.  Thereupon  the  de- 
fendant asked  the  witness  the  following  preliminary  ques- 
tion :  *  Were  you  present  in  the  court-room  during  the  ex- 
amination of  the  witnesses,  and  did  you  hear  their  testimony?' 
and  the  witness  answered,  *  Yes,  but  I  did  not  know  I  was  to 
he  a  witness.'  The  defendant  thereupon  objected  to  the  ex- 
amination of  said  witness  on  the  following  grounds  :  Because 
the  court,  at  the  commencement  of  the  trial,  ordered  a  sepa- 
ration of  the  witnesses  on  both  sides,  and  sent  them  out  of 
the  room,  and  tliis  witness  was  present  and  heard  the  evi- 
<lence.  Thereupon  the  plaintiff,  by  C.  A.  Korbly,  stated  to 
the  court  that  the  plaintiff  did  not  know  that  said  William 
Johnson  was  or  would  be  a  witness  in  the  cause,  or  that  he 
knew  anything  of  the  faets  wliich  the  plaintiff  would  now 
propose  to  prove,  until  after  the  preceding  witness,  William 
Brown,  had  concluded  his  testimony,  at  which  time  he  was 
informed  by  a  member  of  the  bar,  not  engaged  in  the  cause, 
that  William  Johnson  would  be  a  good  impeaching  witness 
against  David  Francis,  and  that  William  Johnson  was  not 
present  in  disobedience  of  the  order  of  the  court." 

It  appears  from  the  statement  we  have  copied  from  the 
record  that  neither  Johnson  nor  the  relatrix  was  in  fault,  for 
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it  was  not  known  to  either  when  the  order  was  made  that  he 
would  be  called  as  a  witness. 

As  it  is  affirmatively  shown  that  Johnson's  presence  was 
not  by  the  procurement  or  connivance  of  the  relatrix,  nor 
attributable  to  any  fault  or  neglect  on  her  part  or  that  of  her 
counsel,  the  trial  court  erred  in  refusing  to  permit  him  to 
testify.  It  has  been  expressly  decided  in  two  recent  cases^ 
that  where  the  party  is  entirely  free  from  fault,  the  testimony 
of  a  witness  who  disobeys  an  order  of  the  court  can  not  be 
excluded.  Davis  v.  Byrd,  94  Ind.  525 ;  Burk  v.  Andia,  98 
Ind.  59. 

In  the  first  of  these  cases  the  question  was  closely  ex- 
amined and  many  authorities  cited.  We  there  said:  "We 
hold  the  true  rule  to  be  this  :  Where  a  party  is  without  fault, 
and  a  witness  disobeys  an  order  directing  a  separation  of 
witnesses,  the  party  shall  not  be  denied  the  right  of  having 
the  witness  testify,  but  the  conduct  of  the  witness  may  go  to 
the  jury  upon  the  question  of  his  credibility.''  We  quoted 
from  eminent  text-writers  like  expressions  of  the  rule,  and 
cited  the  decisions  of  many  courts.  Our  conclusion  on  a 
second  examination  of  the  question  is,  that  the  English 
author  there  referred  to  was  right  in  saying :  "  But  it  seems 
to  be  now  settled,  that  the  judge  has  no  right  to  reject  the 
witness  on  this  ground,  however  much  his  wilful  disobedi- 
ence of  the  order  may  lessen  the  value  of  his  evidence."  2 
Tavlor  Ev.  1210. 

In  another  text-book  a  very  thorough  review  of  the 
authorities  was  made,  and  it  was  said  :  "  But  it  may  now  be 
considered  as  settled,  that  the  circumstance  of  a  witness  hav- 
ing remained  in  court  in  disobedience  to  an  order  of  with- 
drawal, is  not  a  ground  for  rejecting  his  evidence,  and  that  it 
merely  affords  matter  of  observation."  2  Phill.  Ev.  (5  Am. 
ed.)  744. 

Mr.  Bishop,  with  his  usual  vigor,  thus  states  the  doctrine : 
*^  On  the  other  hand,  if  the  party  was  without  fault,  the  judge 
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has  no  right  to  punish  his  innocence  by  depriving  him  of  his 
evidence,  and  ruin  him  at  the  will  of  a  witness.  The  tes- 
timony should  be  admitted,  subject  to  observation  to  the 
jury.  Such  is  the  law  in  principle.^'  1  Bishop  Crim.  Proo., 
section  1191. 

It  is  insisted  by  appellee's  counsel  that  a  new  trial  will  not 
be  granted  although  competent  impeaching  testimony  ofiered 
on  the  trial  is  excluded,  and  in  support  of  this  position  they 
refer  to  the  cases  of  Porter  v.  StatCy  2  Ind.  435,  State,  ex  rel,,  v. 
Oark,  16  Ind.  97,  and  Jackson  v.  Sharpe,  29  Ind.  167.  These 
oases  give  them  no  support  whatever,  for  they  merely  decide 
that  newly  discovered  impeaching  testimony  will  not  entitle 
the  party  to  a  new  trial,  and  there  is  no  such  question  here. 
We  regard  it  as  quite  well  settled,  that  where  competent  im- 
peaching testimony  is  properly  and  seasonably  offered  on  the 
trial,  it  is  error  to  exclude  it,  and  that  principle  rules  here. 
Nor  does  the  fact  that  other  impeaching  testimony  was  given, 
deprive  a  party  of  additional  testimony  on  the  same  subject, 
although  it  may  be  that  in  some  cases  a  limit  may  be  put 
upon  the  number  of  witnesses  that  may  be  called  to  that 
question.  But  there  was  no  limit  fixed  here,  and  there  is  no 
question  of  that  kind  made.  The  single  question  is,  was  it 
right  to  exclude  Johnson's  testimony  because  he  had  heard 
other  witnesses  testify? 

The  relatrix  was  not  bound  to  state  what  she  expected  to 
prove  by  Johnson,  because  the  question  is  not  as  to  the  com- 
petency of  his  testimony,  but  as  to  bis  right  to  testify  at  all. 
The  rule  is  thus  stated  in  Sv^herland  v.  Hankina,  56  Ind.  343 
(355)  :  '^  But  where,  as  in  this  case,  the  matter  complained 
of  is  the  action  of  the  court,  in  refusing  to  permit  a  witness 
to  testify  at  all,  the  grounds  of  objection  to  the  witness  must 
be  shown  by  a  bill  of  exceptions,  and  this  is  all  that  need 
be  shown  in  order  to  present  the  matter  for  our  considera- 
tion."    8himer  v.  BvJtler  University ,  87  Ind.  218. 

We  can  not  say  that  the  relatrix  was  not  prejudiced  by  the 
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refusal  of  the  coart  to  permit  Johnson  to  testify,  -and  the 
judgment  can  not  be  sustained. 

Judgment  reversed. 

Filed  Sept  20, 1887. 
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PuBSEL  V.  The  State,  ex  bel.  Boney. 

Officx  and  OwFiCESL^CouTUif  Surveyor, — Term  of  Office. — Estoppel — P.  was 
elected  county  surveyor  at  the  general  election  in  November,  1884,  and 
took  possession  of  the  office  on  the  2l8t  of  the  same  month.  At  the 
November  election,  1886,  B.  was  elected  to  the  same  office,  and  on  the 
22d  of  that  month  demanded  of  P.  tlie  office,  with  the  property  belong- 
ing thereto,  which  the  latter  refused  to  surrender.  In  a  ^uo  warranto 
proceeding  against  P., 

Seld,  that  having  filled  the  office  for  the  full  term  prescribed  by  the  Con- 
stitution, he  is,  as  against  his  regularly  elected  and  qualified  sac- 
cessor,  estopped  from  denying  that  his  term  of  office  has  expired. 

From  the  Starke  Circuit  Court. 

G.  W.  Beeman  and  N.  L.  Agnew,  for  appellant. 
A.  I.  Gould  and  G.  A.  Murphy,  for  appellee. 

NiBLACK,  J. — This  was  an  information  in  the  nature  of 
a  quo  warranto  prosecuted  in  the  name  of  the  State,  on  the 
relation  of  Henry  C.  Roney,  against  Abner  L.  Pursel,  for 
the  purpose  of  obtaining  possession  of  the  office  of  county 
surveyor,  together  with  the  records,  charts  and  other  prop- 
erty pertaining  to  the  office. 

The  court  made  a  special  finding  of  the  facts  to  the  effect 
that,  at  the  November  election,  in  1 884,  the  appellant,  Pursel, 
was  elected  surveyor  for  the  county  of  Starke ;  that,  after 
having  been  duly  commissioned  and  qualified,  he,  on  the 
21st  day  of  said  month  of  November,  1884,  entered  into  the 
possession  of  said  office,  and  had  ever  since  continued  to  dis- 
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charge  its  duties;  that,  at  the  November  election  in  the  year 
1886,  the  relator,  Roney,  was  elected  to  the  same  oflSce,  and 
having  been  first  commissioned  and  otherwise  lawfully  quali- 
fied, he,  on  the  22d  day  of  said  month  of  November,  1886, 
demanded  of  Pursel  the  possession  of  the  oflBce,  together 
with  the  records,  charts  and  other  property  pertaining  thereto; 
that  Pursel  refused  to  surrender  the  possession  of  the  office, 
or  of  anything  belonging  to  the  same,  and  had  since  con- 
tinued in  the  possession  thereof,  as  well  as  in  the  discharge 
of  its  duties. 

The  court,  thereupon,  as  a  conclusion  of  law,  held  that 
Pursel's  term  of  office  had  expired  on  the  21st  day  of  No- 
vember, 1886,  and  that  the  relator,  Roney,  had  become  en- 
titled to  the  possession  of  the  office,  together  with  the  records, 
charts  and  all  other  things  belonging  to  it,  and,  over  excep- 
tions and  a  motion  for  judgment  in  favor  of  Pursel,  entered 
judgment  accordingly. 

The  contention  of  Pursel  is,  that  applying  certain  perti- 
nent provisions  of  the  Constitution  and  laws  of  this  State  to 
the  facts  as  found  by  the  court,  his  term  of  office  does  not 
expire  until  the  first  Monday  in  November,  1887,  and  that, 
consequently,  the  court  erred  in  holding  otherwise  as  herein- 
above stated. 

The  second  section  of  article  6  of  the  Constitution  pro- 
vides for  the  election  of  a  county  surveyor  for  each  county, 
by  the  qualified  voters,  who  shall  continue  in  office  for  the 
term  of  two  years.  The  act  of  June  17th,  1852,  which  went 
into  effect  on  the  6th  day  of  May,  1853,  and  was  designed 
to  carry  this  constitutional  provision  into  effect,  directed  that 
county  surveyors  should  thereafter  be  elected  at  the  general 
elections  in  the  several  counties  of  the  State,  who  should  hold 
their  offices  for  two  years  from  the  first  Monday  in  November, 
next  succeeding  their  election.  1  G.  &  H.  595;  R.  S.  1881, 
section  5948.  At  that  time  the  general  elections  were  holden 
annually  on  the  second  Tuesday  in  October,  and  continued 
to  be  holden  on  that  day,  either  annually  or  biennially,  until 
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the  year  1881^  when,  by  an  amendment  to  the  Constitution^ 
the  time  of  holding  general  elections  was  changed  to  the 
first  Tuesday  after  the  first  Monday  in  November. 

On  PursePs  behalf  the  construction  insisted  upon  is^  that 
as  Roney  was  not  elected  until  after  the  first  Monday  in  No- 
vember^ 1886^  his  term  does  not  begin  until  the  first  Mon- 
day of  the  succeeding  November^  which  means  the  first  Mon- 
day in  November,  1887,  and  that,  under  the  holding-over 
clauses  of  the  Constitution  and  of  the  statutes,  Pursel  is 
entitled  to  continue  in  office  until  Roney^s  term  thus  begins. 

Section  9  of  the  sixth  article  of  the  Constitution,  to  which 
reference  has  been  made,  ordains  that  "  Vacancies  in  county, 
township,  and  town  offices  shall  be  filled  in  such  manner  as 
may  be  prescribed  by  law.'^  Acting  under  that  provision, 
the  Legislature  has  prescribed  that  all  vacancies  in  county 
offices  shall  be  filled  by  the  board  of  commissioners  of  the 
proper  counties  respectively,  and  that  an  appointment  to  fill 
such  a  vacancy  shall  expire  when  a  successor  is  elected,  and 
that  such  successor  shall  be  elected  at  the  next  general 
election.  R.  S.  1881,  section  5563;  Governor  v.  Nehouy  6 
Ind.  496. 

In  the  case  of  Griebel  v.  StatCy  ex  reL,  arde,  p.  369,  the 
doctrine  that  the  term  of  an  officer  fixed  by  the  Constitution 
can  neither  be  abridged  nor  extended  by  a  statutory  enact- 
ment, was  fully  considered  and  reaffirmed.  It  was  also  then 
held  that,  under  the  operation  of  the  several  constitutional 
provisions  and  statutes  having  a  bearing  on  the  subject,  there 
was  not,  and  could  not  be  made  to  be,  any  uniformity  in  the 
several  counties  of  the  State  as  to  the  time  at  which  persons 
elected  to  county  offices  of  the  same  cla&s  shall  be  entitled  to 
enter  upon  their  duties,  where  the  duration  of  the  term  is 
prescribed  by  the  Constitution.  This  results  from  interven- 
ing vacancies,  and  other  incidental  causes,  which  fix  the  times 
of  the  beginning,  as  well  as  the  ending,  of  particular  terms 
of  such  offices  at  different  intervals,  under  the  operation  of 
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the  Constitution,  and  hence  beyond  the  power  of  legislative 
control. 

Althoagh  it  was  not  foand  that  Parsel  was  lawfully  enti- 
tled to  take  possession  of  the  office  of  surveyor  at  the  time 
he  entered  upon  its  duties,  the  reasonable  inference  from  the 
finding  of  fincts  is  that  he  was  so  entitled.  Having  taken 
possession  of  the  office  in  pursuance  of  his  election,  and  hav- 
ing held  the  office  for  the  full  term  of  two  years — ^the  time 
fixed  by  the  Constitution — he  was  at  all  events,  as  against 
his  regularly  elected  and  properly  qualified  successor,  estopped 
from  denying  that  his  term  of  office  had  expired.  That  prin- 
ciple was  also  recognized  in  the  case  of  Oriebel  v.  8t<dtj  ex 
reL,  supray  and  is  both  just  and  reasonable  in  its  application 
to  the  facts  of  this  case.  It  only  requires  Pursel  to  give  to 
another  the  benefit  of  a  legal  construction  which  he  has  as- 
sumed and  acted  upon  in  his  own  behalf. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept  20,  1887. 


No.  12,867. 

Jenner  et  al.  v.  Cabson. 

Tort. — Pleading, — OomplainL — Conapiraey. — Where  two  or  more  are  sued 
in  tort  for  an  injury  to  another,  an  allegation  of  conspiracy  is  not  nec- 
essary, unless  the  wrong  complained  of  would  not  have  been  actionable 
at  aU  but  for  the  unlawful  combination  of  seyeral  persons. 

Malicioub  Prosecution. — Complaint. — AvennaU  of  Conspiracy, — Evidenot, 
— A  complaint  in  an  action  against  two  or  more  for  malicious  proseco- 
lion,  which  charges  that  the  defendants  wrongfully,  maliciously,  and 
without  probable  cause,  did  the  several  things  therein  charged,  to  the 
plaintiff's  injury  and  damage,  is  sufficient,  and  authorizes  the  admis- 
sion of  evidence  to  show  that  the  defendants  were  acting  in  concert  in 
bringing  about  the  alleged  injurious  result,  without  an  allegation  that 
tbey  confederated  and  conspired  together. 
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SAm,'^Qitt  tf  iiefibfi.— Domape.— Cbrupiro^y.—Ia  sach  case  the  damage  is 
the  gbt  of  the  actiooi  and  not  the  conspiracy. 

From  the  Marion  Circuit  Court. 

C.  Hamlin^  for  appellants. 

C.  8.  Denny  and  \V.  F.  Elliott,  for  appellee. 

Mitchell,  J. — The  complaint  of  Bennett  Carson  charged 
that  Leopold  A.  Jenner,  Luke  G.  Butterfield  and  Mary  L. 
JBarr  wrongfully,  maliciously,  and  without  probable  cause^ 
instituted  a  criminal  prosecution  against  the  plaintiff  before 
a  justice  of  the  peace  of  Marion  county,  by  wrongfully,  ma- 
liciously, and  without  probable  cause,  charging  him  in  an 
affidavit  which  the  defendant  Jenner  signed,  at  the  instiga- 
tion of  his  co-defendants,  with  the  larceny  of  a  saw-handle 
of  the  value  of  twenty-five  cents,  and  a  certain  saw-log,  of 
the  value  of  five  dollars,  the  property  of  Mary  L.  Barr. 

The  complaint  charges  that  the  defendants,  without  prob- 
able cause,  maliciously  caused  the  plaintiff  to  be  arrested  and 
prosecuted  on  such  charge,  and  that  the  latter  was  duly  ac- 
quitted thereof  and  discharged  before  the  filing  of  the  com- 
plaint herein. 

Upon  trial  by  a  jury  of  the  issue  made,  there  was  a  verdict 
and  judgment  for  the  plaintiff,  assessing  his  damages  at  nine 
hundred  dollars. 

The  complaint  is  assailed  for  the  first  time  in  this  court  by 
an  assignment  of  error  that  it  does  not  state  facts  sufficient. 

The  only  ground  of  insufficiency  urged  against  the  com- 
plaint is,  that  it  does  not  allege  that  the  defendants  confed- 
orated  and  conspired  together  to  do  the  several  injurious 
things  therein  charged. 

Thei-e  is  no  merit  in  this  objection.  The  complaint  charges 
that  the  defendants  wrongfully,  maliciously,  and  without 
probable  cause,  did  the  several  things  therein  charged,  to  the 
plaintiff's  injury  and  damage. 

This  was  a  sufficient  charge,  and  authorized  the  admission 
of  evidence  to  show  that  the  defendants  were  acting  in  con- 
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oert  in  bringiDg  about  the  alleged  injurious  result,  and  that 
it  was  done  maliciously  and  without  probable  cause.  It  is 
true,  that  in  an  indictment  for  a  criminal  conspiracy,  that  being 
the  gist  of  the  charge,  it  would  be  necessary  to  charge,  in 
terms,  that  the  defendants  combined,  conspired,  confederated 
and  agreed  with  each  other,  etc. ;  but  when  two  or  more  are 
sued  in  tort  for  an  injury  to  another,  it  is  only  necessary  to 
allege  that  they  committed  the  wrong  complained  of,  and  that 
the  plaintiff  was  damaged  thereby. 

The  allegation  of  a  conspiracy  in  a  civil  action  against 
several  for  a  tort  is  of  no  consequence,  so  far  as  respects  the 
cause  and  ground  of  action,  unless  the  wrong  complained  of 
would  not  have  been  actionable  at  all  but  for  the  unlawful 
combination  of  several  persons.  Such  is  not  the  case  here. 
The  damage  is  the  gist  of  the  action,  not  the  conspiracy. 
Hutchina  v.  Hutchina,  7  Hill,  104;  Cooley  Torts,  124;  2 
Chittv  PL  498. 

"Where  the  action  is  brought  against  two  or  more  as  con- 
cerned in  the  wrong  done,  it  is  necessary,  in  order  to  recover 
against  all  of  them,  to  prove  a  combination  or  joint  act  of  all. 
For  this  purpose,  it  may  be  important  to  establish  the  allega- 
tion of  a  conspiracy.  But  if  it  turn  out  on  the  trial  that 
only  one  was  concerned,  the  plaintiff  may  still  recover,  the 
same  as  if  such  one  concerned  had  been  sued  alone.  The  con- 
spiracy or  combination  is  nothing  so  far  as  sustaining  the 
action  goes ;  the  foundation  of  it  being  the  actual  damage 
done  to  the  party."  HutchinB  v.  Hutchina^  supra  ;  Laverty 
V.  Vanaradale,  65  Pa.  St.  507. 

At  the  proper  time  the  court,  in  its  seventh  instruction, 
charged  the  jury  substantially,  that  if  they  should  find  from 
the  evidence  that  the  defendant  Mary  L.  Barr  had  agreed 
with  Bennett  Carson,  her  tenant,  that  he  might  cut  and  use 
all  down  timber,  except  such  as  might  make  rail-cuts,  and 
the  latter,  acting  under  such  agreement,  without  any  feloni* 
ous  intent,  took  and  used  a  "  chunk  "  or  log,  five  or  six  feet 
long,  but  not  long  enough  to  make  a  rail-cut,  Mrs.  Barr 
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would  in  that  event  have  had  no  probable  cause  for  prose- 
cuting him  for  larceny  for  taking  such  property^  nor  would 
the  other  defendants  if  they  knew  or  ought  to  have  known 
of  such  agreement  before  the  institution  of  the  prosecution. 

It  is  said  this  instruction  was  erroneous,  because  there  was 
no  evidence  to  which  it  was  applicable^  and  because  it  as- 
sumes as  a  fact  a  matter  in  issue  about  which  there  was  a 
conflict  in  the  evidence. 

The  objection  that  there  was  no  evidence  to  which  the  in- 
struction was  applicable  is  not  sustained  by  the  record.  The 
evidence  tends  to  show  that  at  the  time  of  the  alleged  lar- 
ceny Mr.  Carson  occupied  Mrs.  Barr's  farm  as  tenant.  Both 
agreed  in  their  testimony  that  the  tenant  was  to  have  the 
privilege  of  using  such  timber  as  was  down,  except  rail-cuts, 
for  firewood.  Acting  under  this  authority,  Carson  had  used 
what  he  and  some  other  witnesses  called  a  "chunk,"  five  or 
six  feet  long,  for  firewood.  Mrs.  Barr  and  her  witnesses 
claimed  that  the  chunk  was  a  rail-cut.  In  this  state  of  the 
evidence,  the  propriety  of  the  charge  is  obvious.  It  is  not 
apparent  to  us  that  the  charge  assumes  as  true  any  fact  in 
dispute. 

The  only  other  ground  upon  which  a  reversal  is  claimed 
relates  to  the  sufficiency  of  the  evidence  to  sustain  the  find- 
ing and  judgment. 

It  would  serve  no  useful  purpose  to  set  out  the  evidence 
elaborately.  That  the  jury  may  well  have  found  therefrom 
that  the  prosecution  against  the  appellee  was  without  proba- 
ble cause  can  not  be  doubted.  It  is  not  so  certain,  however, 
but  that  Mrs.  Barr  may  have  been  used  by  others  to  gratify 
their  personal  ends,  and  that  she  may  be  made  to  suflFer  for 
the  lack  of  a  judicious  friend. 

The  amount  of  the  verdict  seems  to  us  quite  out  of  pro- 
portion to  any  injury  which,  so  far  as  appears,  the  appellee 
could  have  sustained  ;  but  as  we  can  discover  nothing  which 
raises  a  suspicion  that  the  jury  acted  from  prejudice,  par- 
tiality or  other  improper  motives  in  making  their  assessment| 
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and  as  their  verdict  met  the  approval  of  the  court  in  which 
the  judgment  was  pronounced^  we  do  not  feel  warranted  in 
disturbing  their  conclusion. 

Judgment  affirmed^  with  costs. 

Elliott,  J.,  did  not  participate  in  the  consideration  of 

this  case. 

Filed  Sept.  21, 1887. 
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Evidence. — Foreeloture  cf  Mortgage, — Payment — Set-Off. — Where  the  isBoe 
joined  upon  a  complaint  to  foreclose  a  mortf^age,  executed  to  aecare 
unpaid  purchase-money,  is  upon  pleas  of  payment  and  set-off,  evideuoe 
that  tiie  cash  payment  stipulated  in  the  contract  of  sale  has  been  made 
is  not  competent. 

New  T ki a L.—Stxrpriw. —  Waiver.'— A  party  who  sits  by,  and  without  ask- 
ing u  postponement  takes  the  chances  of  a  trial,  can  not,  as  a  general 
rule,  obtain  a  new  trial  on  the  ground  of  surprise. 

Practick. — Orfler  of  Introducing  Evidence, — Dieeretion  of  Trial  OourL — 5W- 
preme  Court. — It  is  within  the  discretion  of  the  trial  court  to  admit  or 
exclude  in  reply  evidence  that  should  have  been  given  in  chief,  and 
unle«M  there  is  an  abuse  of  such  discretionary  power  the  Supreme  Coari 
will  not  disturb  its  decision. 

From  the  Gmnt  Ciixsuit  Court. 

• 

jR.  \V.  Bailey,  for  appellant. 

A,  Steele  and  jB.  T.  I^,  John,  for  appellee. 

Elliott,  J. — The  question  presented  to  the  trial  court  for 
decision  was  as  to  the  amount  due  upon  a  note  and  mortgage 
executed  by  the  appellant,  so  that  the  only  evidence  relevant 
or  material  was  such  as  tended  to  show  payment  of  the  note 
or  to  prove  items  of  set-off.  It  is,  therefore,  clear  that  no 
error  was  committed  in  rejecting  testimony  that  the  appel- 
lee statfMl  that  the  appellant  had  paid  him  the  cash  payment 
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which  had  been  agreed  upon  as  part  of  the  purchase  price 
of  the  land  on  which  the  mortgage  was  executed.  Where 
the  issue  joined  upon  a  complaint  to  foreclose  a  mortgage, 
executed  to  secure  the  unpaid  purchase-money,  is  upon  a 
plea  of  payment  and  a  plea  of  set-off,  evidence  that  the  cash 
payment  stipulated  in  the  contract  of  sale  has  been  made  is 
not  competent. 

A  party  who  sits  by,  and  without  asking  a  postponement 
takes  the  chances  of  a  trial,  can  not,  as  a  general  rule,  obtain 
a  new  trial  on  the  ground  of  surprise.  There  is  nothing  in 
this  case  to  take  it  out  of  this  general  rule. 

The  defendant  who  pleads  payment  should  offer  all  his 
evidence  in  chief,  and  has  no  right  to  divide  it  and  offer  part 
in  reply.  It  is  true  the  trial  court  may,  in  its  discretion, 
admit  the  evidence  in  reply,  but  it  is  not  bound  to  do  so. 
The  proper  course  is  to  offer  all  the  evidence  in  chief,  and 
the  trial  coui*t  may  always  require  this  to  be  done,  unless 
some  cause  is  shown  for  relaxing  the  rule.  Some  of  the 
cases,  indeed,  go  so  far  as  to  declare  that  it  is  error  to  admit 
in  reply  evidence  that  should  have  been  given  in  chief,  but 
the  weight  of  authority  is  that  the  matter  is  within  the  dis- 
cretion of  the  trial  court.  Where  there  is  a  discretionarv 
power  the  appellate  court  will  not  reverse,  unless  there  has 
been  an  abuse  of  the  power,  and  there  was  none  in  this  in- 
stance. There  was  no  available  error,  therefore,  in  exclud- 
ing the  testimony  tending  to  prove  payment  offered  by  the 
defendant  after  he  had  given  his  evidence  in  chief  and  the 
plaintiff  had  given  his  in  answer. 

Judgment  affirmed. 

Filed  Sept  21, 1887. 
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15LJ^  Sheriff's  BjLiAL^Bedemption  of  Heal  Estate.— Act  cf  1861.— BmU  aad 

PicfiU, — JudffmenJt  Debtor  Alone  Liable  /or.— Under  the  redemption  law 
of  1861,  no  one  except  the  judgment  debtor  could  be  held  liable  to  the 
execution  purchaser  for  the  rents  and  profits  of  the  real  estate  during 
the  year  allowed  for  redemption. 

Same.— ^rf  of  1879.— Occupant  of  Land  Liable  for  Hents  and  Pixfits.— The 
redemption  law  of  1879,  which  superseded  that  of  1861,  made  the  occu- 
pant, although  not  the  judgment  debtor,  liable  for  the  i*ents  and  profits 
of  real  estate  during  the  year  for  redemption. 

Same. — Redemption  Law  of  1881,— No  lAabUiitf  for  Rents  and  PrcfUe  by  Viriui 
(^  Act. — Under  the  act  of  1881  on  the  subject  of  redemption,  no  one  is 
liable  to  the  execution  purchaser,  by  virtue  of  the  act  alone,  for  the 
rents  and  protits  of  real  estate  during  the  period  allowed  for  redemption. 

Same. —  Vendor's  Lien. — Redemption  Laws  Constriied.—A  vendor's  lien  at- 
tached to  real  estate  in  1876.  After  the  taking  effect  of  the  redemption 
law  of  1881,  the  lien  was  enforced,  and  the  real  estate  sold  by  the  sheriff 
under  the  decree  of  foreclosure.  At  the  time  of  the  foreclosure  and 
sale,  and  during  the  year  following  the  sale,  the  real  estate  was  occu- 
pied by  a  grantee  of  the  judgment  debtor. 

Held,  that  such  occupant  is  not  liable  to  the  execution  purchaser  for 
the  rents  and  profits  of  the  land  during  the  year  following  the  sale, 
either  under  the  provisions  of  the  redemption  law  of  1861  or  that 
of  1881. 

From  the  Henry  Circuit  Court. 

J»  Brovm  and  W.  A.  Brown,  for  appellants. 
J.  H.  Mellett  and  E.  H,  Bundy,  for  appellee. 

ZoLLARS,  C.  J. — It  IS  averred  in  appellants'  complaint^ 
that  in  1876  Lydia  Adams  sold  and  conveyed  to  Ira  B. 
Adams  certain  real  estate,  describing  it;  that  Ira  B.  Adams 
sold  and  conveyed  it  to  the  Citizens  State  Bank  of  New 
Castle;  that  in  December,  1881,  Lydia  Adams  brought  suit 
for  the  purchase-money  and  to  enforce  her  vendor's  lien 
against  the  real  estate;  that  the  bank,  being  at  that  time  the 
owner  of  the  real  estate,  was  made  a  party  defendant,  and 
that  she  recovered  a  judgment  for  the  balance  due,  and  an 
order  and  decree  for  the  sale  of  the  real  estate;  that  pend- 
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ing  the  action  the  bank  sold  and  convejed  the  real  estate  to 
one  Ungers,  who,  also,  pending  the  action,  sold  and  conveyed 
it  to  appellee;  that  in  1884  the  real  estate  was  sold  by  the 
sheriff  under  the  decree,  and  was  purchased  by  Lydia  Adams, 
who  received  from  the  sheriff  a  certificate  of  purchase ;  that 
soon  after  the  sale  she  sold  and  transferred  the  certificate  to 
appellants,  who  received  a  sheriff's  deed  for  the  real  estate 
in  1885,  and  that  appellee  occupied  it,  receiving  the  rents 
and  profits  thereof,  from  the  time  of  his  purchase  until  the 
execution  of  the  sheriff's  deed,  including  the  year  allowed 
for  redemption. 

Upon  the  foregoing  facts  appellants  claim  that  appellee  is 
liable  to  them  for  the  rents  and  profits  of  the  real  estate  for 
the  year  during  which  it  might  have  been  redeemed. 

The  court  below  sustained  a  demurrer  to  the  complaint. 
That  ruling  is  assigned  as  error. 

It  is  very  clear  that  appellee  was  not,  and  is  not,  the  judg- 
ment debtor.  At  the  time  of  the  sale  by  Lydia  Adams  the 
statute  of  1861  was  in  force,  which  provided  that,  where  real 
estate  should  be  sold  upon  a  judgment  or  decree,  the  judg- 
ment debtor  should  be  entitled  to  the  possession  of  the  prem- 
ises for  one  year  after  the  sale ;  and  that  in  case  they  should 
not  be  redeemed  during  that  year,  as  in  the  act  provided,  he 
should  be  liable  to  the  purchaser  for  the  reasonable  rents  and 
profits.     2  R.  S.  1876,  p.  220. 

Under  that  statute,  as  interpreted  by  this  court,  neither  the 
grantee  of  the  judgment  debtor,  nor  any  one  else  except  the 
judgment  debtor,  could  be  held  liable  to  the  execution  pur- 
chaser for  the  rents  and  profits  of  the  real  estate  during  the 
year  allowed  for  redemption.  Bryson  v.  McOreary,  102  Ind. 
1,  and  cases  there  cited. 

In  the  above  case  the  act  of  1861  was  in  force  at  the  time 

the  contract  between  the  parties  was  made,  and  the  sale  and 

occupancy  were  under  the  act  of  1879  (Acts  1879,  p.  176), 

which  took  the  place  of  the  act  of  1861,  and  made  the  occu- 

Vol.  111.— 34 
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pant;  although  not  the  judgment  debtor,  liable  for  the  rente 
and  profits  of  real  estate  during  the  year  allowed  for  redemp- 
tion. 

It  was  held  in  that  case,  that  a  subsequent  law  could  not 
increase  the  liability  of  the  debtor,  nor  take  from  the  creditor 
his  right  to  the  rents  and  profits  of  real  estate  held  by  the 
judgment  debtor  during  the  year  allowed  for  redemption,  as 
given  by  the  act  of  1861,  in  force  at  the  time  the  contract 
was  made ;  that  the  act  of  1879  was  not  repugnant  to  the 
Constitution,  as  violating  the  obligations  of  contracts  under 
the  act  of  1861,  in  that  it  only  provided  a  more  efficient 
remedy  for  the  enforcement  of  the  contract  between  the 
parties  under  that  act. 

Tlie  case  before  us  is  clearly  distinguishable  from  that  case. 
Here  the  act  of  1861  was  in  force  at  the  time  the  contract 
of  sale  was  made  by  Lydia  Adams.  Neither  the  sale  by  the 
sheriff  nor  the  occupancy  by  appellee  was  under  the  act  of 
1879.  They  were  both  under  the  act  of  1881.  R.  8.  1881, 
sections  767  and  777.  Under  this  latter  act,  no  one  is  liable 
to  the  execution  purchaser,  by  virtue  of  the  act  alone,  for  the 
rents  and  profits  of  real  estate  during  the  year  allowed 
for  redemption.  Travellers  Ins.  Co.  v.  BrousCy  83  Ind.  62. 
And  while  that  act  did  not,  and  could  not,  destroy  any  righu 
which  appellants  may  have  had  by  virtue  of  the  contract  of 
Lydia  Adams  under  the  act  of  1861,  it  did  effectually  repeal 
that  act  and  the  act  of  1879.  The  repeal  of  the  act  of  187» 
did  not  violate  any  contract  in  which  appellants  were  inter- 
ested, first,  because  that  act  related  to  the  remedy,  and,  sec- 
ond, because  the  contract  of  Lydia  Adams,  through  whom 
appellants  acquired  whatever  rights  they  have,  was  under  the 
act  of  1861. 

Without  extending  this  opinion,  it  is  sufficient  to  say,  that 
appellants  can  not  recover  by  virtue  of  the  act  of  1861,  be- 
cause, if  for  no  other  reason,  that  act  made  the  judgment 
debtor  alone  liable  for  rents  and  profits,  and  appellee  was  not, 
and  is  not,  such  judgment  debtor.     Neither  can  they  recover 
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ander  the  act  of  1881^  which  was  in  force  at  the  time  of  the 
sale,  and  the  occupancy  by  appellee,  because,  under  that  act, 
he  could  in  no  event  be  held  liable  for  the  rents  and  profits, 
by  virtue  of  the  act  alone. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  21, 1887. 


No.  12,324. 

Gray  v.  National  Benefit  Association. 

LiiFB  Insurance. — Age  (^Assured. — Be^iremenU  of  By-Laws, — Disregard  of, 
— Estoppel. — A  life  insuraace  company,  organized  under  the  laws  of  this 
State,  which  issues  a  policy  to  one  under  the  age  required  by  its  by-laws 
merely,  with  knowledge  of  the  assu  red's  true  age,  or  which,  after  obtaining 
snch  knowledge,  still  retains  the  consideration  and  makes  no  offer  to  cancel 
the  contract,  is  estopped  to  set  up  the  matter  of  age  as  a  defence  to  an 
action  on  the  policy. 

Same. — By-Latos, — Violation  of  by  Insurer, — Bights  of  Third  Pbtmiw.— By- 
laws enacted  by  the  directors,  for  their  own  government  in  the  manage- 
ment of  the  business  of  the  corporation,  can  not  be  extended  to  affect 
the  validity  of  acts  done  in  disregard  thereof,  especially  where  the  rights 
of  third  persons  are  concerned. 

Same. — PUading.-^Setting  Out  By-Law, — Where,  in  an  action  on  a  life  in- 
surance policy,  the  insurer  bases  its  defence  upon  its  rules  or  by-laws^ 
they  must  be  set  out  in  the  answer  or  the  latter  will  be  bad. 

From  the  Marion  Superior  Court. 

R.  Hill  and  R.  N.  Lamb,  for  appellant. 
8,  M.  Shepardy  (7.  Martindaie  and  J,  EuchartaUy  for  ap- 
pellee. 

HowK,  J. — This  is  an  appeal  by  Bridget  Gray,  the  plain- 
tiff below,  from  a  judgment  of  the  Marion  Superior  Court, 
in  general  term,  against  her  for  appellee^s  costs.  By  a  proper 
assignment  of  error  here,  she  has  brought  before  this  court 
the  same  error  she  assigned  below,  in  general  term,  namely : 
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That  the  Marion  Superior  Court^  at  special  term,  erred  in 
sustaining  appellee's  demurrer  to  appellant's  amended  replj 
herein. 

The  case  is  before  us  on  the  pleadings.  In  her  comphint, 
appellant  alleged  that  appellee,  the  National  Benefit  Asso- 
ciation of  Indianapolis,  was  a  corporation  organized  ander 
the  laws  of  this  State,  and  was  engaged  in  the  business  of 
insuring  the  lives  of  persons  against  death,  caused  by  bodily 
injuries  effected  through  external,  violent  and  accidental 
means,  when  death  shall  result  therefrom  within  six  months 
from  the  happening  of  such  accident,  and  during  the  time 
such  person  shall  be  a  member  of  such  association ;  that  in 
pursuance  of,  and  in  accordance  with,  the  business  of  such 
appellee,  on  or  about  the  27th  day  of  March,  1882,  the  ap- 
pellee issued  to  one  William  E.  Gray  a  certain  policy  or 
certificate  of  insurance  in  such  association,  and  took  William 
£.  Gray  into  the  association  as  a  member  thereof,  a  copy  of 
which  certificate  of  membership  or  policy  was  filed  with  and 
made  part  of  such  complaint ;  that  while  William  E.  Grav 
was  a  member  of  such  association,  to  wit,  on  the  1st  day  of 
December,  1882,  he,  William  E.  Gray,  was  employed  as  a 
locomotive  fireman  on  a  locomotive  engine  on  the  Kentocky 
Central  Railroad ;  that  while  so  employed,  the  locomotive 
whereon  he,  William  E.  Gray,  was  so  employed,  collided  with 
another  locomotive  and  train  of  cars  on  »uch  railroad,  and, 
in  such  collision,  and  by  reason  thereof,  he  was  thrown  vio- 
lently against  the  boiler  of  the  locomotive  engine,  whereon 
he  was  fireman,  and  pressed  against  the  same  by  the  tank 
thereof,  and  was  thereby  instantly  killed  by  external,  violent 

and  accidental  means;  that,  on  or  about  the  —  day  of . 

1883,  and  within  six  months  after  the  accident  which  caused 
the  death  of  William  E.  Gray,  appellant  furnished  the  ap- 
pellee with  notice  and  proper  and  sufficient  proofs  of  the 
death  of  William  E.  Gray,  in  accordance  with  the  require- 
ments of  such  certificate  or  policy,  and,  in  all  respects,  had 
done  and  performed  all  the  conditions  and  stipulations  of 
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sach  contract  on  her  part;  but  that  the  appellee  had  aqd 
atill  refused  to  pay  such  sum  of  $1,000,  in  such  certificate  or 
policy  mentioned,  or  any  part  thereof.     Whereibre,  etc. 

To  appellant's  complaint  the  appellee  answered  in  two 
paragraphs,  whereof  the  first  was  a  general  denial.  In  the 
second  paragraph  of  its  answer,  the  appellee  said  that  its 
rules  and  by-laws  forbade  the  issuance  of  a  certificate  of 
membership  to  any  person  under  the  age  of  eighteen  years, 
or  over  the  age  of  sixty^five  years ;  and  appellant's  dece- 
dent, well  knowing  this  rule  of  such  association,  falsely  and 
fraudulently  misrepresented  his  age  to  appellee,  in  his  appli- 
cation for  membership,  and  warranted  to  appellee  that  he 
was  eighteen  years  of  age,  whereas  he  well  knew  at  the  time 
that  he  was  under  the  age  of  eighteen  years;  that  the  appel- 
lee never  knew  that  such  decedent  was  under  eighteen  years 
of  age  until  the  appellant  presented  to  it  the  proofs  of  his 
death,  wherein  she  made  oath  that  he  was  under  the  age  of 
eighteen  years.  Wherefore  the  appellee  said  that  such  cer- 
tificate of  membership  was  void,  and  the  appellant  ought 
not  to  have  and  maintain  her  action  thereon. 

For  her  amended  reply  to  the  second  paragraph  of  appel- 
lee's answer,  the  appellant  said  that  the  contract  sued  on  was 
made  and  executed  between  appellee  and  appellant's  son, 
William  E.  Gray,  at  the  city  of  Covington,  in  the  State  of 
Kentucky;  that  one  George  Jobe  was  the  appellee's  agent 
and  acted  on  its  behalf  in  making  such  contract,  and  pre- 
pared the  application  of  William  E.  Gray  for  such  certificate 
of  membership;  that  William  E.  Gray  fully  explained  to 
such  agent,  before  the  contract  was  made  and  before  his  ap- 
plication for  such  certificate  of  membership  was  prepared, 
that,  at  the  time  the  application  was  made  and  such  certifi- 
cate issued,  he  was  under  the  age  of  eighteen  years,  and  coi^ 
rectly  informed  such  agent  what  his  true  age  was,  which, 
appellant  isaid,  was,  to  wit,  seventeen  years  and  ten  months ; 
that  such  agent  then  informed  William  E.  Gray  that  the  fact 
that  he  was  under  the  age  of  eighteen  years  by  so  short  a. 
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time  as  two  months  would  make  no  difference^  and  that, 
under  the  circumstances^  when  so  explained  to  such  agent,  it 
would  be  proper  for  him  to  sign  the  application  which  the 
ngent  prepared,  showing  his  age  to  be  eighteen  years ;  that 
thereupon  William  £.  Gray  signed  such  application  accord- 
ingly, and  paid  such  agent,  for  the  appellee,  the  sum  of 
911.20,  as  admission  fee  and  for  two  advance  assessments, 
which  the  appellee  still  retained ;  that  appellee  was  not  at  all 
deceived  thereby^  but,  through  its  agent,  had  full  knowledge 
of  the  true  state  of  facts  in  regard  to  the  age  of  William  E. 
Gray  before  the  issuing  of  the  certificate  of  membership  sued 
on  herein.     Wherefore^  etc. 

We  are  of  opinion  that  the  court  below,  at  special  term, 
erred  in  sustaining  appellee's  demurrer  to  appellant's  amended 
reply  to  the  second  paragraph  of  appellee's  answer  herein, 
and  that,  because  of  this  error,  the  general  term  also  erred 
in  affirming  the  judgment  below  at  special  term.  It  will  be 
observed  that,  in  the  second  paragraph  of  its  answer  herein, 
appellee  has  not  alleged  that  there  was  an^  provision  in  the 
law  of  its  incorporation  or  charter  which  forbade  its  issuance 
of  such  a  certificate  of  membership  therein  as  the  one  sued 
on  in  this  action  to  any  person  under  or  over  any  specified 
age.  It  may  be  safely  assumed,  in  the  absence  of  any  aver- 
ment to  the  contrary,  that  appellee  was  incorporated  under 
and  pursuant  to  the  provisions  of  an  act  entitled  '*  An  act 
for  the  incorporation  of  insurance  companies,  defining  their 
powers  and  prescribing  their  duties,"  approved  June  17th, 
1852,  and  in  force  since  May  6th,  1853.  1  R.  S.  1876,  p. 
584,  et  aeq.  In  section  20  of  this  act  (section  3727,  R.  S. 
1881),  the  general  power  is  conferred  upon  corporations, 
such  as  the  appellee,  to  ''make  insurance*  *  *  on  the  life 
or  health  of  any  person,"  without  limitation  of  any  kind  as 
to  the  age  of  such  person  in  that  or  any  other  section  of  the 
general  law  of  the  State  under  which  they  are  created  and 
to  which  they  owe  their  existence.  Of  course,  if  the  statute 
of  this  State  which  constitutes  appellee's  charter  had  con- 
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ferred  upon  it  the  power  only  to  make  insurance  on  the  life 
or  health  of  any  person  between  certain  ages,  or  had  for- 
bidden appellee  to  make  insurance  on  the  life  or  health  of 
any  person  under  or  over  specified  ages,  it  would  not  hav(? 
been  competent  for  appellee,  either  by  its  principal  officers  or 
by  any  agent;  to  have  made  valid  insurance  on  the  life  or 
health  of  any  person  in  violation  of  the  limitation  as  to  the 
age  of  such  person  in  the  law  of  its  existence.  Leonard  v. 
American  Ins.  Co.,  97  Ind.  299,  and  authorities  there  cited; 
Presbyterian  Mvt.  Assurance  Fund  v.  Allen,  106  Ind.  593. 

In  the  second  paragraph  of  its  answer,  as  we  have  seen, 
the  appellee  averred  that  its  rules  and  by-laws  forbade  the 
issuance  of  a  certificate  of  membership  to  any  person  under 
the  i^e  of  eighteen  years  or  over  the  age  of  sixty-five  years; 
and  appellee's  defence  to  this  suit,  as  stated  in  such  para- 
graph, is  predicated  upon  the  prohibition  in  its  rules  and  by- 
laws against  the  issuance  of  the  certificate  to  William  E. 
Gray,  who,  as  alleged,  well  knew  that  he  was  under  the  age 
of  eighteen  years.  It  was  also  alleged  that  William  E.  Gray, 
well  knowing  appellee's  rule  and  by-law,  falsely  and  fraudu- 
lently misrepresented  his  age  in  his  application  for  member- 
ship, and  warranted  to  appellee  that  he  was  eighteen  years  of 
age. 

We  are  of  opinion  that  the  fects  stated  in  appellant's 
amended  reply  were  amply  sufficient,  if  true,  and  as  they 
were  well  pleaded  their  truth  is  admitted  by  the  demurrer 
thereto,  to  avoid  appellee's  defence  to  this  suit,  as  stated  in 
the  second  paragraph  of  its  answer.  Appellant  averred  and 
appellee  admitted  that  the  contract  in  suit  was  executed  be- 
tween appellee  and  appellant's  son,  William  E.  Gray,  at  the 
city  of  Covington,  in  the  State  of  Kentucky ;  that  George 
Jobe  was  appellee's  agent,  and  acted  for  it  in  making  such 
contract,  and  prepared  William  E.  Giay's  application  for  such 
certificate  of  membership ;  that  he,  Gray,  fully  explained  to 
such  agent,  before  the  contract  was  made  and  before  his  ap- 
plication for  s(|ch  certificate  was  so  prepared,  that  he  was  then 
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under  the  age  of  eighteen  years^  and  correctly  informed  such 
agent  what  his  true  age  was^  which,  appellant  said,  was  seven- 
teen years  and  ten  months ;  that  such  agent  then  informed 
him^  Gray,  that  the  fact  of  his  being  then  under  eighteen 
years  of  age  by  so  short  a  time  as  two  months  would  make 
no  difference,  and  that,  under  the  circumstances^  it  would  be 
proper  for  him  to  sign  the  application  prepared  by  such 
agent,  which  he,  Gray,  accordingly  signed,  and  paid  such  agent, 
for  appellee,  the  sum  of  $11.20  as  an  admission  fee  and  for 
two  advance  assessments,  which  appellee  still  retained  ;  and 
that  appellee  was  not  deceived,  but  through  such  agent  had 
full  knowledge  of  the  true  age  of  William  E,  Gray  before 
the  issue  of  the  certificate  of  membership  sued  on  herein. 

It  is  very  clear,  we  think,  that  the  court  below  erred  in 
sustaining  appellee's  demurrer  to  appellant's  amended  reply. 
The  demurrer  searched  the  record,  and  as  the  paragraph  of 
answer  to  which  such  amended  reply  was  pleaded  was  clearly 
insufficient,  the  court  ought  to  have  overruled  the  demurrer 
as  to  such  reply,  and  to  have  carried  the  same  back  and  sus- 
tained it  to  the  second  paragraph  of  appellee's  answer.  This 
is  so,  under  the  well  recognized  rule  of  practice  that  even  a 
bad  reply  to  a  bad  paragraph  of  answer  is  sufficient  to  with- 
stand a  demurrer  thereto  for  the  want  of  facts,  .^na  Ins, 
Co.  V.  Baker,  71  Ind.  102 ;  State,  ex  reL,  v.  Potier,  89  InA 
260;  Clawson  v.  Chicago^  etc.,  R,  W.  Co.,  95  Ind.  152. 

We  have  said  that  the  second  paragraph  of  appellee's  an^ 
8wer  was  clearly  insufficient.  The  defence  attempted  to  be 
stated  in  such  paragraph  was,  that  appellee  was  prohibited 
from  issuing  a  certificate  of  membership  to  any  person  under 
the  age  of  eighteen  years ;  and  that,  with  knowledge  of  such 
prohibition  and  of  the  fact  that  he  was  under  eighteen  years 
of  age,  William  E.  Gray  made  his  application  for  and  pro- 
cured from  appellee  the  issuance  of  the  certificate  of  mem- 
bership sued  on  in  this  action. 

.  The  appellee  was  not  prohibited,  as  we  have  seen,  by  any 
provision  of  the  law  under  which  it  was  incorporated,  or  of 
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any  other  statute  of  this  State^  from  insuriDg  the  life  of 
William  E.  Gray,  nor  from  executing  the  certificate  or  con- 
tract sued  on,  for  the  benefit  of  his  mother,  the  appellant 
herein,  by  Ireason  or  on  account  of  the  fact  that  at  the  date 
of  his  application  and  of  such  certificate  or  contract  William 
E.  Gray  was  under  or  over  any  specified  age.  The  "  rules 
and  by-laics''  upon  which  appellee's  defence  to  this  suit,  as 
stated  in  the  second  paragraph  of  its  answer,  is  founded,  were 
laws  of  its  own  making,  for  its  own  government,  and,  ap- 
parently, for  the  purpose  of  imposing  restrictions  on  its  own 
acts,  or  powers  to  act,  which  were  not  imposed  on  appellee 
by  any  provision  of  the  act  under  which  it  was  incorporated, 
or  by  any  other  statutory  provision  in  force  in  this  State. 

Where  the  "rules  and  by-laws''  are  made  by  the  directors 
for  their  own  government  in  the  management  of  the  business 
of  the  corporation,  it  would  seem  to  be  clear  that  the  same 
power  which  enacts  can  also  repeal  such  rules  and  by-laws. 
They  can  not  be  extended  to  affect  the  validity  of  acts  done 
in  disregard  thereof,  especially  when  the  rights  of  third  per- 
sons are  concerned.  Wood's  Field  on  Corporations,  section 
267,  and  cases  cited  in  foot-notes. 

Conceding,  without  deciding,  that  it  was  not  competent 
for  appellee,  or  any  of  its  oflficers  or  agents,,  to  waive  or  sus- 
pend the  operation  of  its  "  rules  and  by-laws,"  or  to  execute 
and  issue  a  valid  certificate  of  membership  or  contract  in  any 
case  where  the  issuance  thereof  is  prohibited  by  such  "  rules 
and  by-laws,"  we  are  of  opinion  that  the  second  paragraph 
of  appellee's  answer  was,  and  is,  fatally  defective,  in  this,  that 
it  fails  to  give  or  set  out  therein  the  "  rules  and  by-laws " 
upon  which  its  special  defence  to  this  suit  was  and  is  predi- 
cated, but  gives  merely,  in  lieu  thereof,  the  pleader^s  conclu- 
sion as  to  the  effect  of  such  rules  and  by-laws  upon  the 
issuance  of  the  certificate  or  contract  sued  on.  The  rules 
and  by-laws  upon  which  appellee  relied  in  the  second  para* 
graph  of  its  answer  ought  to  have  been  set  out  therein,  so 
that  the  court  might  determine  whether  or  not  they  forbade 
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the  issuance  of  the  certificate  or  contract  upon  which  the  ap- 
pellant sued  herein.  The  second  paragraph  of  answer  was 
<;learly  bad^and  the  demurrer  to  the  reply  ought  to  have  been 
carried  back  by  the  court  and  sustained  to  such  jMiragraph 
of  answer. 

It  is  shown  by  the  record  of  this  cause  that  William  E. 
Gray  applied  to  appellee's  agent  at  Covington,  Kentucky^ 
for  the  certificate  or  contract  in  suit  on  the  24th  day  of 
March;  1882,  and  that  ou  the  27th  day  of  March,  1882,  such 
certificate  or  contract  was  issued  to  him  by  appellee,  and  was 
payable  to  Bridget  Gray,  the  appellant  herein,  ninety  days 
after  the  receipt  of  satis&ctory  proofs  of  the  death  of  William 
E.  Gray,  etc.  It  is  further  shown  that,  on  the  1st  day  of 
December,  1882,  and  while  the  certificate  or  contract  sued 
on  was  still  in  full  force,  William  E.  Gray  was  instantly 
killed  in  a  railroad  collision,  by  external,'  violent  and  acci- 
dental means ;   and  that  on  the  —  day  of ,  1883,  and 

within  six  months  after  such  death  of  William  E.  Gray,  ap- 
pellant furnished  appellee  with  satisfactory  proofs  of  such 
•death.  This  suit  was  commenced  by  appellant  against  ap- 
pellee in  the  court  below,  for  the  recovery  of  the  amount  due 
on  such  certificate  or  contract,  on  the  26th  day  of  October, 
1883,  and,  on  February  20th,  1884,  appellee  filed  its  answer 
herein,  the  substance  of  which  we  have  heretofore  given.  On 
the  8th  day  of  December,  1884,  appellant  filed  her  amended 
reply,  heretofore  given  in  this  opinion,  and  on  the  same  day 
iippellee's  demurrer  was  sustained  to  such  reply. 

We  have  said  that  the  facts  stated  in  appellant's  reply, 
which  are  admitted  to  be  true  as  the  case  is  now  presented, 
•were  abundantly  suiBcient  to  avoid  appellee's  defence  to  this 
«uit,  as  stated  in  the  second  paragraph  of  its  answer.  Ap- 
pellee admits,  by  its  demurrer,  that  it  had  full  knowledge 
of  the  true  age  of  William  E.  Gray  before  it  issued  to  him 
the  certificate  of  membership  or  contract  upon  which  appel- 
lant has  sued  in  this  action ;  and  that,  with  this  knowledge, 
appellee  still  retained,  on  the  8th  day  of  December,  1884,  the 
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sum  of  money  paid  by  William  E.  Gray  for  such  certificate, 
and  for  assessments  against  him  as  one  of  its  members.  In 
the  face  of  these  admissions  in  regard  to  its  knowledge  of 
the  true  age  of  William  E.  Gray  before  appellee  issued  to 
him  the  certificate  or  contract  sued  on  herein,  its  defence  to 
this  suit,  predicated  upon  its  rules  and  by-laws,  and  upon  the 
representation  and  warranty  of  William  E.  Gray,  in  his  ap- 
plication for  such  certificate,  is  entirely  avoided.  If  it  were 
true,  as  stated  in  its  answer,  that  appellee  never  knew  that 
William  E.  Gray  was  under  the  age  of  eighteen  years  until  ap- 
pellant furnished  it  with  proofs  of  his  death,  yet  as  the  record 
shows  that  such  proofs  of  death  were  so  furnished  more  than 
eighteen  months  before  this  suit  was  finally  determined  in 
the  court  below,  and  as  it  does  not  appear  that  appellee  had 
ever  offered  to  rescind  or  cancel  the  certificate  or  contract 
sued  on,  or  to  refund  the  money  it  had  received  thereon,  it 
must  be  held,  we  think,  that  such  certificate  or  contract  had 
been  so  ratified  and  confirmed  by  appellee  as  to  estop  it  from 
asserting  the  defence  to  this  suit  attempted  to  be  stated  in 
the  second  paragraph  of  its  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
reply  and  to  carry  it  back  and  sustain  it  to  the  second  para- 
graph of  answer,\nd  for  further  proceedings  in  accordance 
with  this  opinion. 

Filed  April  22, 1887 ;  petition  for  a  rehearing  overruled  Nov.  19,  1887. 
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White  Hal  9,  Stanton  ei  oL 
No.  12,924. 

White  et  al.  v.  Stantok  et  al. 

Kbchanic's  hiKix.^Notiee  of  InlerUion  to  Hold, — DtKription  qf  Bud  EaktU,— 
The  notice  of  an  intention  to  hold  a  mechanic's  lien  maj  include  more 
land  than  ought  to  be  sold  to  discharge  the  lien,  and  where,  in  such 
notice,  the  intention  is  declared  to  hold  a  lien  on  several  lots,  the  num- 
bers of  which  are  given,  and  '*  the  dwelling-house  erected  thereon,''  it  is 
sufficiently  definite  in  that  regard. 

Same. — Description  in  Notice  Aided  by  AvermenU  of  ComplainL — Where  the 
description  of  the  real  estate,  in  a  notice  of  an  intention  to  hold  a 
mechanic's  lien,  is  so  defectiye  as  to  be  insufficient  of  itself  to  identify 
any  particular  tract  of  land,  but,  with  the  aid  of  proper  averments,  it  can 
be  rendered  definite  and  certain  by  the  introduction  of  extrinsic  evi- 
dence, it  will  be  held  sufficient  for  the  purpose  intended,  and  a  true 
description  may  be  supplied  at  the  hearing. 

Same.— /ntu/ici  ^ofiee.— Where  the  description  in  such  a  notice  is  so 
uncertain  as  to  afford  no  clue  to  a  more  definite  and  correct  description^ 
no  lien  is  acquired. 

Same. — Defective  Notice  Cured  by  Averments, — Judicial  Knowledge.— Where  a 
notice  of  intention  to  hold  a  mechanic's  lien  failed  to  disclose  the 
county  and  State  in  which  the  real  estate  upon  which  the  lien  was 
claimed  was  situate,  but  the  complaint  for  the  foreclosure  of  the  lien 
averred  that  the  land  was  situate  in  the  county  where  the  action  waa 
pending,  that  the  parties  all  resided  in  that  county  when  the  notice 
was  filed,  and  that  the  notice  was  recorded  in  the  recorder's  office  of  the 
same  county,  these  averments,  taken  in  connection  with  the  judicial 
knowledge  of  the  court  that  a  section  of  land,  corresponding  generally 
with  the  one  described  in  the  notice,  lies  within  that  county,  are  snffi^ 
cient  to  supply  the  defect. 

From  the  Port-er  Circuit  Court. 

J.  H.  Oilletty  for  appellants. 

E,  D.  Orumpacker  and  P.  Orumpackery  for  appellees. 

NiBLACK,  J. — Complaint  by  Levi  F.  White  and  TheroD 
H.  Belly  partners  doing  business  under  the  name  and  style 
of  White  &  Bell,  against  Aaron  Stanton,  Caroline  Stanton, 
Sarah  Malone  and  John  Hansford,  to  enforce  a  lien  against 
real  estate. 

The  complaint  charged  that^  prior  ip  the  4th  day  of  Jnoe^ 
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1886^  the  defendant  Aaron  Stanton  purchased  a  bill  of 
lumber  of  the  plainti£&  at  and  for  the  price  of  sixteen  dol- 
lars and  eighty-one  cents ;  that  said  lumber  was  purchased 
to  be,  and  was  in  fact,  used  in  the  construction  of  a  building 
situate  on  the  following  real  estate  in  Porter  county,  in  this 
State,  to  wit:  The  east  half  of  the  northwest  quarter  of 
section  sixteen  (16),  in  township  thirty-five  (35)  north,  and 
in  range  five  (5)  west,  and  otherwise  described  as  lots  Nos. 
one  (1),  four  (4),  five  (5)  and  ten  (10),  in  said  section  six- 
teen; that  at  the 'time  of  said  sale,  and  the  use  of  said  lum- 
ber in  said  building,  the  said  Aaron  Stanton  was  the  owner 
in  fee-simple  of  said  real  estate;  that  afterwards,  and  within 
sixty  days  after  the  purchase  of  said  lumber,  the  plaintiffs 
executed,  and  caused  to  be  recorded  in  the  mechanic's  lien 
record  of  said  county,  a  notice  of  their  intention  to  hold  a 
lien  on  the  real  estate  above  described,  a  copy  of  which  no- 
tice was  filed  with  and  made  a  part  of  the  complaint;  that 
the  parties  to  said  complaint  were  residents  of,  and  the  real 
estate  therein  described  was  and  still  is  situate  in,  said  county 
of  Porter;  that  by  mistake  the  county  in  which  said  real 
estate  was  situate  was  not  stated  in  said  notice,  but  that  said 
real  estate  was  well  known  to  the  citizens  of  said  county  of 
Porter  by  the  description  contained  in  said  notice ;  that  the 
amount  for  which  said  lumber  was  sold  was  still  due  and  un- 
paid ;  that  the  defendant  Caroline  Stanton  was  the  wife  of 
her  co-defendant  Aaron  Stanton,  and  claimed  to  have  be- 
come the  owner  of  said  real  estate  by  a  conveyance  subse- 
quent to  the  accruing  of  the  lien  of  the  plaintiffs ;  that  the 
defendant  Hansford  had  purchased  a  part  of  said  real  estate 
from  said  Caroline  and  still  owned  the  same;  that  the  de- 
fendant Sarah  Malone  claimed  some  interest  in  said  real 
estate  junior  to  the  lien  of  the  plaintiffs.  Wherefore  a 
judgment  against  said  defendant  Aaron  Stanton  and  the 
foreclosure  of  said  alleged  lien  were  demanded. 

The  copy  of  the  notice  filed  with  the  complaint  was  as 
follows : 
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^'  To  Aaron  Stardoriy  Caroline  StarUon^  and  others  concerned :^ 

''  You  are  hereby  notified  that  we  intend  to  hold  a  me* 
cbanic's  Hen  on  lots  one  (1),  four  (4),  five  (6)  and  ten  (10), 
in  block  two  (2),  io  section  sixteen  (16),  township  thirty-five 
(35)  norths  range  five  (5)  west,  coDtaining  eighty  aci*es,  more 
or  less,  as  well  as  the  dwelling-house  erected  thereon  by 

,  for  the  sum  of  sixteen  and  -j^  ($16.81)  dollars,  and 

materials  furnished  by  us  in  the  erection  and  construction  of 
said  house,  which  materials  were  done  and  furnished  by  us 
at  your  special  instance  and  request,  and  within  the  last  sixty 
days.  White  &  Bell. 

"June  4th,  1885.'* 

The  defendants  Caroline  Stanton  and  Sarah  Malone  de- 
murred separately  and  severally  to  the  complaint,  and,  their 
demurrers  b^ing  sustained,  they  had  final  judgment  npon 
demurrer. 

This  appeal,  therefore,  presents  only  the  question  of  the 
sufficiency  of  the  complaint  as  against  the  said  Caroline  Stan- 
ton and  Sarah  Malone. 

The  objection  urged  to  the  complaint  is  based  upon  the 
alleged  insufficiency  of  the  notice  to  create  a  lien  upon  the 
land,  or  any  part  of  it,  described  in  that  pleading,  and  par- 
ticularly as  against  subsequent  purchasers  or  junior  encum- 
brancers. 

It  is  claimed  in  support  of  this  objection  that  the  notice  is 
fatally  defective  on  account  of  its  failure : 

Firat.  To  state  the  particular  lot  or  parcel  of  land  upon 
whieh  the  dwelling-house  was  located. 

Secondly.  To  name  the  county  and  State  within  which  the 
land  attempted  to  be  described  was  situate. 

There  was  nothing  in  the  phraseology  of  the  notio<^  which 
excluded  the  inference  that  the  lots  described  by  it  did  not 
lie  compactly  together,  with  the  dwelling-house  resting  partly 
upon  each.  On  the  contrary,  the  fair  inference,  from!  the 
words  used,  was  that  the  four  lots  named  comprised  as  an 
entirety  an  eighty-acre  tract  of  land,  on  some  part  of  which 
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the  house  was  erected,  which  tract  in  turn  constituted  a  part 
of  section  sixteen  (16),  in  township  thirty-five  (35)  north^ 
and  of  range  five  (5)  west. 

This  was  sufficient  to  put  all  parties  interested  upon  their 
inquiry  as  to  which  particular  lot,  if  any  one,  the  house  wan 
situate  upon. 

The  question  as  to  which  particular  tract  of  land,  and  how 
much,  shall  be  subjected  to  the  opemtion  of  a  mechanic's  or 
material  man's  lien  is  one  for  the  court  after  hearing  the 
evidence,  and  hence  the  notice  of  an  intention  to  hold 
such  a  lien  may  include  more  land  than  ought  to  be  sold  to 
discharge  the  lien.  Generally,  so  much  land,  and  only  so 
much,  will  be  included  in  and  subjected  to  the  lien  as  will^ 
under  the  circumstances,  be  held  proper  and  necessary  to  the 
use  and  enjoyment  of  the  particular  house  in  question.  Over- 
ton Law  of  Liens,  p.  585. 

The  notice  in  this  case  referred  to  the  dwelling-house  as 
having  been  erected  on  all  the  lots  contained  in  it,  and  that 
was  sufficiently  definite  Sis  to  its  particular  location  for  all 
the  purposes  for  which  a  notice  in  such  cases  is  required.  As 
applicable  to  the  description  of  real  estate  in  a  deed  or  a 
mortgage  the  rule  is,  that  where  the  description  is  so  uncer- 
tain as  to  affi)rd  no  reliable  clue  to  a  more  definite  and  cor- 
rect description,  no  title  passes,  or  lien  is  acquired,  as  the 
case  may  be;  but  that  where  the  .description,  though  too  de- 
fective and  insufficient  of  itself  to  identify  any  particular 
tract  of  land,  can,  nevertheless,  be  aided  by  proper  averments 
and  rendered  definite  and  certain  by  the  introduction  of  ex- 
trinsic evidence  in  support  of  such  averments,  it  will  bo  held 
to  be  sufficient  for  the  purpose  intended,  and  a  true  descrip- 
tion will  be  supplied  at  the  hearing.  Rucker  v.  Steelman,  73 
Ind.  396 ;  Tindall  v.  Wassorty  74  Ind.  496 ;  Jones  Mort.,  sec- 
tions 65,  66  and  1462. 

The  same  rule  applies  to  the  description  of  lands  in  no- 
tices of  an  intention  to  hold  a  mechanic's  or  material  man's 
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lien.     OUy  of  Oraw/ordsville  v.  Johnsoriy  51  Ind.  397  ;  Keal* 
ing  V.  Vo88, 61  Ind.  466 ;  Netocomer  v.  Hutchinga,  96  Ind.  119. 

A  clear  distinction  is,  consequently,  recognized  by  the  au- 
thorities between  descriptions  which  are  radically  and  in- 
curably uncertain,  and  those  which,  by  the  means  referred 
to,  may  be  rendered  definite  and  certain. 

The  complaint  in  this  case  averred  that  the  land  is  sitnate 
in  Porter  county,  in  this  State ;  that  the  parties  all  resided  in 
that  county  when  the  notice  of  an  intention  to  hold  a  lien 
was  filed,  and  that  the  notice  was  recorded  in  the  recorder's 
office  of  the  same  county.  These  averments,  when  taken  in 
connection  with  the  fact  that  we  know  judicially  that  a  sec- 
tion of  land  corresponding  generally  with  the  one  described 
in  the  notice  lies  within  the  county  of  Porter,  were  suffi- 
cient to  supply  the  defect  arising  out  of  the  failure  of  the 
notice  to  designate  the  county  and  State  within  which  the 
land  and  dwelling-house  were  situate. 

Our  conclusion,  therefore,  is  that  the  notice  in  question 
contained  a  defective  and  incomplete  description  of  the  real 
estate  which  it  intended  to  describe,  but  not  a  whoJly  uncer- 
tain description,  and  that,  in  consequence,  the  demurrers  to 
the  complaint  were  erroneously  sustained.  Dutch  v.  Boydj 
81  Ind.  146. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

Filed  Sept.  21, 1887. 


Ill  544 
115  517 
lie  883 
120  463 
131  123 

111  544 

iM  aas 

111  544 
130   86 

111  544 
146  588 

No.  13.867. 

The  Home  Insurance  Company  v.  Howard. 


Contract.— JTUurarux. — Gompromiae  of  Disputed  lAaAUibf. — Eetemum.— Wkm 
NeeesMnf  Briur  to  Action  on  Original  Obligation, — A  recoYeiy  can  not  bt 
had  upon  a  contract  which  has  been  released  and  sarrendered  in  puna- 
ance  of  a  subsequent  contract,  upon  which  an  amount  has  been  paid  it 
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a  compromise  of  a  disputed  liability  upon  the  original  obligation,  so 
long  as  the  subsequent  contract  remains  unrescinded  and  in  force,  eren 
though  the  compromise  was  effected  by  fraud. 

From  the  Sullivan  Circuit  Court. 

A.  Gilchrist f  C.  A.  DeBruler,  J.  T.  Hays  and  JT.  J.  Hays, 
for  appellant. 

J,  C  BriggSj  W,  C,  Hultz  and  0.  B.  Harris,  for  appellee. 

Mitchell,  J. — Howard  brought  this  action  to  recover 
upon  a  policy  of  fire  insurance  issued  to  him  by  the  Home 
Insurance  Company  of  New  York. 

It  appears  that  afler  the  loss  occurred,  and  before  the 
policy  matured,  the  company  claimed  that  by  reason  of  cer- 
tain facts  known  to  it,  relating  to  the  origin  of  the  fire,  it 
was  not  liable  upon  its  policy.  A  compromise  was  accord- 
ingly agreed  upon,  whereby,  in  consideration  of  twenty-five 
dollars  paid  to  the  plaintifi^,  the  policy  was  surrendered  up 
to  the  company  and  cancelled.  This  agreement  was  evi- 
denced by  a  writing  endorsed  on  the  policy  in  the  following 
language : 

"  Pleasantville,  June,  1886. 

'^  Received  of  B.  L.  Klum,  assistant  State  agent,  twenty- 
five  dollars  in  currency,  which  is  in  full  of  all  claims  I  now 
have,  or  may  have,  under  this  policy  for  loss  or  damage  by 
fire  of  May  8th,  1886,  or  otherwise,  and  this  policy  is  hereby 
fully  cancelled  and  surrendered  to  the  Home  Insurance  Com- 
pany of  New  York.  Buel  Howard. 

"  Attest :  W.  Stewart." 

The  plaintiff  claimed  that  the  settlement  and  release  had 
been  procured  from  him  while  laboring  under  physical  and 
mental  distress,  by  the  false  and  fraudulent  representations 
of  the  company's  agent. 

Upon  the  plaintiff's  motion  the  case  was  tried  by  a  jury, 

an  action  at  law.     The  jury  returned  a  verdict  for  twelve 
VoL,lll.--35 
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hundred  dollars,  and,  over  the  appellant's  motion  for  a  new 
trial,  judgment  was  given  accordingly. 

The  controlling  question  is,  whether  the  finding  and  jndg* 
ment  are  maintainable,  in  the  absence  of  averment  and  proof 
that  the  plaintiff  avoided  the  settlement  and  cancellation 
endorsed  on  the  policy  prior  to  the  commencement  of  the- 
action.  This  question  arises  on  the  pleadings,  as  well  a» 
upon  the  motion  for  a  new  trial. 

The  action  being  at  law  to  recover  upon  the  policy  as  a 
subsisting  obligation,  it  follows  inevitably  that  the  contract 
of  settlement  and  cancellation  above  set  out,  not  being  void^ 
constitutes  an  insuperable  barrier  against  a  recovery  so  long- 
as  it  is  not  rescinded  or  avoided  by  an  offer  to  return  the 
consideration  paid  for  it.  The  case  is  not  distinguishable 
from  Brown  v.  Hartford  Fire  Ins.  Co.,  117  Mass.  479. 

In  such  a  case  as  this,  a  recovery  can  not  be  had  upon  a 
contract  which  has  been  released  and  surrendered  up,  in  pur- 
suance of  a  subsequent  contract,  upon  which  an  amount  ha& 
been  paid  as  a  compromise  of  a  disputed  liability  upon  the 
original  obligation,  so  long  as  the  subsequent  contract  re- 
mains unrescinded  and  in  force.  McMichael  v.  Kilmer^  76 
N.  Y.  36 ;  Govld  v.  (hyuga  County  Nat' I  Bank,  86  N.  Y.  75 ; 
Sisbee  v.  Ham,  47  Maine,  543 ;  Worley  v.  Moore,  97  Ind. 
15,  and  cases  cited. 

It  does  not  alter  the  case  that  the  compromise  may  have 
been  brought  about  by  the  fraud  and  misrepresentation  of 
the  defendant,  or  that  in  the  end  it  was  found  that  a  sum 
largely  in  excess  of  the  amount  paid  to  settle  the  disputed 
liability  was  due  the  plaintiff. 

As  is  said  in  Gould  v.  Cayuga  County  NaVl  Bank,  supray. 
*'  In  all  actions  of  trover  or  replevin  to  recover  the  property 
parted  with,  and  in  all  actions  based  solely  upon  the  original 
relations  between  the  parties,  the  plaintiff  must  show  that  he 
rescinded  the  fraudulent  contract  before  the  commencement 
of  the  action ;  in  other  words,  that  he  had  a  cause  of  action 
when  he  commenced  his  action.'' 
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One  who  has  been  led  into  a  contract  upon  which  he  has 
received  something  of  value  can  not  ignore  the  contract, 
however  induced,  and  proceed  in  a  court  of  law  as  if  the  re- 
lations of  the  parties  were  wholly  unaffected  thereby.  He 
can  not,  while  retaining  its  benefits,  and  thus  affirming  the 
contract,  treat  it  as  though  it  did  not  exist.  "  He  can  not 
treat  it  as  good  in  part  and  void  in  part,  but  must  affirm  or 
avoid  it  as  a  whole."  Higham  v.  Harris^  108  Ind.  246,  and 
cases  cited ;  Evans  v.  Gafe,  17  N.  H.  573  (43  Am.  Dec.  614). 

The  present  is  quite  unlike  the  case  of  a  compromise  or 
composition  by  a  debtor  with  his  creditors,  where  the  liability 
of  the  debtor  is  conceded,  and  no  dispute  exists  as  to  the 
amount.  Where  a  debtor  has  effected  a  composition  with  a 
creditor,  the  liability  being  conceded,  a  different  rule  controls. 

In  such  a  case  the  creditor  agrees  to  release  an  undisputed 
claim  upon  receiving  payment  of  an  amount  less  than  what 
is  conceded  to  be  due.  If  the  latter  has  been  led  into  the 
agreement  by  fraud,  or  if  there  has  been  bad  faith  or  con- 
cealment on  the  part  of  the  debtor,  the  agreement  is  vitiated, 
and  the  principles  applicable  to  cases  of  rescission  do  not 
apply.  It  is  not  essential,  under  such  circumstances,  that  the 
creditor  should  have  returned  the  amount  received  before 
bringing  an  action  to  recover  the  balance  of  the  original 
debt.  Hefter  v.  Cdhuy  73  111.  296 ;  Bank  of  Commerce  v. 
Hoebety  8  Mo.  App.  171 ;  Enneking  v.  Stahl,  9  Mo.  App.  390 ; 
Pieroe  v.  Wood,  3  Foster  (N.  H.),  519 ;  Seving  v.  Oale,  28 
Ind.  486. 

Where,  however,  one  person  denies  any  liability  whatever, 
another  may  not  first  obtain  from  him  what  he  can  under  an 
agreement  to  compromise,  and  aflerwards,  with  the  money 
so  obtained,  without  avoiding  that  agreement,  prosecute  an 
action  at  law  to  recover  as  much  more  of  the  claim  in  dis- 
pute as  he  may  chance  to  secure. 

Where  one  has  been  induced  to  compromise  a  claim  by 
fraud  he  can  rescind  by  restoring,  or  offering  to  restore,  what 
he  has  received  as  a  consideration  for  the  compromise.     He 
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may  then  maintain  an  action  at  law  upon  the  original  con- 
tract, treating  the  compromise  as  rescinded.  A  person  thas 
situate  may,  instead  of  rescinding  and  suing  at  law,  keep 
what  he  has  received  and  commence  a  suit  in  equity  to  rescind 
the  fraudulent  compromise  and  to  obtain  in  the  same  action 
equitable  relief,  offering  in  his  complaint  to  restore  what  he 
has  received  in  case  it  shall  be  adjudged  he  is  not  entitled  t<» 
retain  it.  Higham  v.  Harris^  supray  and  cases  cited  ;  Gould 
V.  Cayuga  Go\inty  Nq^l  Bank,  supra. 

Or  a  person  so  circumstanced  may  retain  what  he  has  re- 
ceived and  sue  whoever  is  liable  for  the  consequences  of  the 
deceit  by  which  the  compromise  was  brought  about,  and  re- 
cover whatever  damages  resulted  therefrom. 

In  support  of  the  judgment  our  attention  is  called  to  Mc- 
Lean V.  Equitable  Life  Asauranae  Society,  100  Ind.  127  (50 
Am.  R.  779).  The  facts  in  the  case  cited  are  in  many  respects 
analogous  to  those  here  under  consideration,  and,  so  far  as  we 
may  judge,  the  point  we  have  been  considering  might  well 
have  been  made  there.  It  is  enough  to  say,  however,  that  the 
question  does  not  seem  to  have  been  made,  and  there  is,  there- 
fore, nothing  decided  in  that  case  in  conflict  with  our  con- 
clusion in  this. 

It  is  not  necessary  that  we  should  notice  other  incidental 
questions. 

The  court  erred  in  overruling  the  motion  for  a  new  trial 

Judgment  reversed,  with  costs. 

FUed  Sept  28, 1887. 
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No.  13,217. 

The  Evansville  and  Indianapolis  Railroad  Com- 
pany 17.  Hawkins. 

Continuance.— w^taerwje  of  Aiiomey, — DUeretion  of  Trial  (hurt. — Reversal  of 
Judgment. — The  refusal  to  continue  a  cause,  on  account  of  an  attorney 
employed  therein  being  professionally  engaged  elsewhere,  is  not  a  ground 
for  reversal,  unless  it  clearly  appears  that  injustice  has  been  done,  and 
the  discretion  vested  in  the  trial  court  plainly  abused. 

From  the  Daviess  Circuit  Court. 

A.  Iglehartj  Jl  E.  Iglehart  and  E.  Taylor y  for  appellant. 
W.  R.  Oardiner,  J.  C.  Suit  and  S.  H.  Taylor,  for  appellee. 

Elliott,  J. — The  issue  between  the  parties  to  this  cause 
was  formed  by  the  answer  of  general  denial  to  the  appellee's 
complaint^  which  sought  to  recover  damages  for  injuries  re- 
ceived by  the  appellee  while  a  passenger  on  one  of  the 
appellant's  trains. 

A  single  question  is  presented,  and  that  is :  Did  the  trial 
court  err  in  refusing  to  grant  the  appellant  a  continuance? 

The  issues  were  closed  on  the  10th  day  of  June,  1885,  and^ 
on  that  day,  the  cause  was  continued  on  the  appellant'^  mo- 
tion. On  the  7th  day  of  October,  of  that  year,  a  second 
application  for  continuance  was  made  by  the  appellant  and 
it  is  on  that  application  that  error  is  alleged.  In  support  of 
the  application  affidavits  were  filed  stating,  in  substance,  that 
Messrs.  Iglehart  and  Taylor  were  the  regular  attorneys  of 
the  appellant;  that  they  had  examined  and  prepared  the  de- 
fence of  the  cause,  and  alone  had  charge  of  said  preparation, 
and  that  without  their  assistance  the  case  could  not  properly 
be  tried  on  the  part  of  the  defendant ;  "  that  John  H.  O'Neall, 
Esq.,  has  been  retained  as  local  counsel  only,  and  has  had 
no  charge  of  the  preparation  of  the  case  or  consultation  with 
his  associate  counsel,  and,  therefore,  is  not  prepared  to  con- 
duct the  defence;  that  Messrs.  Iglehart  and  Taylor  have 
used  all  prudence  and  care  with  their  docket  in   setting- 
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cases  for  trial  in  other  counties  with  a  view  to  be  present 
at  the  trial  of  this  cause  on  Tuesday,  October  6th,  1885,  the 
day  on  which  said  cause  was  set  for  trial;"  that  they  en- 
tered on  the  trial  of  a  cause  in  Vanderburgh  county  on 
Tuesday,  October  1st,  1885;  that  "it  was  expected  by  all 
parties  that  the  trial  would  be  concluded  before  Saturday 
evening;  that  the  trial  is  still  in  progress,  and  can  not  be 
concluded  until  afler  October  7th,  1885.'^ 

It  is  further  stated  in  the  affidavits  that,  "  on  Saturday, 
October  3d,  Messrs.  Iglehart  and  Taylor,  finding  the  cause 
in  Vanderburgh  county  would  not  bo  concluded  for  a  day  or 
two,  nor  for  some  days  to  come,  caused  a  telegraphic  mes- 
sage to  be  sent  to  Joseph  C.  Suit,  counsel  for  plaintiff,''  and 
copies  of  the  message  and  answer  are  set  out. 

It  is  contended  by  appellee's  counsel  that  the  refusal  to 
continue  will  not  be  ground  for  reversal  unless  it  clearly  ap- 
pears that  injustice  has  been  done  and  the  discretion  vested 
in  the  trial  court  plainly  abused.  The  decided  cases  fully 
sustain  this  legal  proposition.  Belck  v.  Belek,  97  Ind.  73; 
Whitehall  v.  Lane,  61  Ind.  93 ;  Oalvin  v.  SUUe,  ex  rel,,  56 
Ind.  51. 

In  the  two  cases  first  cited  the  cause  stated  for  a  continu- 
ance was  much  the  same  as  that  stated  in  the  affidavits  be- 
fore us,  and  they  are,  therefore,  of  controlling  force.  In  view 
of  the  facts  disclosed  by  the  record  and  by  the  affidavits,  we 
can  not  declare  that  the  trial  court  abused  the  discretion 
vested  in  it  by  law.  It  is  very  often  proper  to  postpone  a 
case  where  counsel  are  engaged  in  other  causes,  and  it  is 
doubtless  wise  for  the  trial  courts  to  be  liberal  in  such  cases ; 
but  the  right  to  a  postponement  can  not  be  regarded  as  an 
absolute  one  except  in  very  strong  and  unusual  cases.  A 
plaintiff  has  a  right  to  a  speedy  trial,  and  where,  as  here, 
the  defendant  has  notice  several  days  prior  to  the  day  ap- 
pointed for  trial  that  his  regular  attorneys  can  not  attend,  and 
has  had  in  his  service  from  the  time  of  answering  a  "  local 
attorney,''  it  is  his  duty  not  to  delay  the  plaintiff,  but  to  pre- 
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pire  the  local  attorney  to  try  the  cause.  It  would  often  be 
a  great  hardship  upon  a  party  to  postpone  his  cause  because 
adverse  attorneys  are  engaged  in  other  causes,  and  it  is  only 
in  cases  presenting  very  unusual  features  that  postponement 
ibr  the  reason  that  attorneys  are  professionally  engaged  can 
be  claimed  as  a  matter  of  right.  This,  certainly,  is  not  such 
a  case,  for  it  is  not  an  unusual  one,  and  we  can  not  hold  that 
there  was  an  abuse  of  discretionary  power  by  the  trial  court. 

The  telegraphic  correspondence  did  not  mislead  the  appel- 
lant's counsel,  for  there  is  nothing  in  it  justifying  an  infer- 
ence that  a  motion  for  continuance  would  not  be  resisted. 

Judgment  affirmed. 

FUed  Sept  28, 1887. 


♦- 
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Scovell  et  al. 

MoRTGAOE.  —  Husband  and  Wife,  —  Tenants  by  Entireties,  —  Suretyship  cf 
Wife, — CoKoeyances  to  Evade  Statute  Prohibiting. — S.  and  wife  owned  land 
as  tenants  bj  entireties  and  the  former  was  indebted.  To  evade  the 
statute  (section  5119|  B.  S.  1881)  prohibiting  a  married  woman  from 
incumbering  her  property  as  surety,  the  land  was  conveyed  to  a  trustee, 
who  reconveyed  it  to  the  husband  alone,  after  which  it  was  mortgaged 
by  the  husband  and  wife  to  secure  the  former's  antecedent  debt,  and 
then,  through  another  trustee,  reconveyed  to  the  busband  and  wife  as 
previously  held.  The  mortgagee  knew  of  the  purpose  of  the  convej^ 
ances. 

Held,  that  under  the  statute  mentioned  the  mortgage  is  void. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts  and  G,  Shirts,  for  appellant. 
T.  J.  Kane  and  T.  P.  Davis,  for  appellees. 

■ 

ZoLLARS,  C.  J. — In  January,  1885,  as  averred  in  the  com- 
plaint^ appellee  Marion  R.  Scovell  executed  notes  to  appel- 
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lant;  and  at  the  same  time  he  and  his  wife^  Adella  M.,  to 
secure  the  payment  of  those  notes^  executed  a  mortgage  to 
appellant  upon  real  estate. 

Appellant  brought  this  action  to  recover  judgment  upon 
the  notes  and  to  foreclose  the  mortgage. 

A  joint  answer  was  filed  by  appellees,  and  also  a  separate 
answer  by  the  wife,  Adella  M.  As  those  answers  rest  upon 
substantially  the  same  facts,  a  brief  extract  of  the  separate 
answer  by  Adella  M,  will  suffice.  In  that  answer  it  is  averred, 
in  substance^  that  Adella  M.  was  the  wife  of  her  co-defend- 
ant^ Marion  B.  Scovell,  at  the  time  the  mortgage  was  exe- 
cuted ;  that  at  the  time  of,  and  prior  to,  the  execution  of  the 
mortgage,  she  and  her  husband  owned  and  held  the  jeal  estate 
covered  by  the  mortgage  as  tenants  by  entireties ;  that  on  the 
day  the  mortgage  was  executed,  and  immediately  prior  to 
such  execution,  at  the  request  of  appellant,  and  without  any 
consideration  whatever,  they  executed  a  deed  conveying 
the  real  estate  to  Walton  Furnas,  as  trustee,  who  at  once  re- 
conveyed  the  same  to  the  husband ;  that  immediately  after 
such  reconveyance  the  mortgage  in  suit  was  executed  to 
secure  an  antecedent  debt  which  the  husband  owed  to  appel- 
lant; that  there  was  no  consideration  whatever  for  the  deeds 
and  mortgage  except  the  securing  of  the  husband's  ante- 
cedent debt;  that  soon  after  the  mortgage  was  executed  the 
husband  and  wife  conveyed  the  real  estate  to  another  trustee, 
who  reconveyed  it  to  them  jointly  as  tenants  by  entireties, 
and  that  they  are  still  such  tenants  ;  that  Adella  M.  executed 
the  mortgage  as  a  security  for  the  husband's  antecedent  debt 
to  appellant,  and  for  no  other  or  different  consideration,  and 
that  appellant,  through  its  agents,  had  actual  knowledge  of 
all  the  facts  as  above  stated. 

The  court  below  overruled  demurrers  to  the  answers.  Those 
rulings  are  assigned  as  error. 

It  is  settled  in  this  State  that,  under  the  statute  of  1881 
(B.  S.  1881,  section  5119),  a  mortgage  by  a  married  woman 
upon  her  separate  real  estate  to  secure  a  debt  of  her  hii»- 
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band,  or  any  other  person,  may  be  defeated  by  her  in  a  suit 
by  the  mortgagee,  unless  her  conduct  has  been  such  as  to 
work  an  equitable  estoppel  against  her. 

It  is  settled,  also,  that  she  may  thus  defeat  such  a  mort- 
gage when  it  is  upon  real  estate  which  she  owns  with  her 
husband  as  tenants  by  entireties.  It  is  further  settled,  that 
when  such  a  mortgage  is  upon  real  estate  which  she  owns 
with  her  husband  as  tenants  by  entireties,  it  is  thus  voidable, 
not  only  as  to  her,  but  as  to  the  husband  also.  Dodge  v. 
Kinzy,  101  Ind.  102  ;  Crooks  v.  Kennett,  ante,  p.  347 ;  Bridges 
V.  Blake,  106  Ind.  332.  See,  also,  Rogers  v.  Union  Central 
Life  Lis,  Co.,  ante,  p.  343. 

The  averments  in  the  answers  are  not  ascertain  and  specific 
as  the  rules  of  good  pleading  require,  but  we  think  that  it 
suGBciently  appears  that  the  deeds  and  mortgage  were  parts  of 
one  transaction,  and  that  the  purpose,  and  only  purpose,  of 
all  the  parties  concerned,  including  appellant,  acting  through 
its  agents,  was  to  avoid  the  statute,  supra,  which  prohibits  a 
married  woman  from  mortgaging  her  real  estate  as  security 
for  the  debt  of  another. 

Had  the  mortgage  in  suit  been  made  direct  to  appellant, 
without  the  deeds  mentioned  in  the  answers,  there  could  have 
been  no  question  of  its  invalidity  as  to  both  of  the  appellees. 
It  is  a  familiar  rule  of  the  law,  that  what  can  not  be  done 
directly  may  not  be  done  indirectly.  See  Jouelieri  v.  Johnson, 
108  Ind.  436. 

In  our  judgment  the  answers  were  sufficient,  and  the  de- 
murrer thereto  was  properly  overruled. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  27, 1887. 
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No.  13,718. 

Stewart  et  al.  v.  The  State. 

Cbiminal  \jKYr,— Aiding  in  Escape  cj  Prisoner, — IndielmenL—Duplidhf, — 
For  an  indictment  fur  aiding  in  the  escape  of  a  prisoner,  which  is  held 
to  charge  the  felony  defined  in  section  2029,  R.  S.  1881,  and  not  the  mis- 
demeanor defined  in  section  2031,  and  also  held  not  to  be  bad  for  dn- 
plicitj  as  chai^ng  both  ofiences,  see  opinion. 

Same. — Insirwiions, — Refusal  to  Give. — Preswnplion. — Where  the  evidoioe 
is  not  in  the  record,  or  where  the  record  does  not  affirmatively  show  Uutt 
it  contains  all  the  instructions  given  by  the  court  of  its  own  motion,  the 
Supreme  Court  will  presume,  in  aid  of  the  refusal  of  the  trial  court  to 
give  an  instruction  asked,  either  that  such  instruction  was  not  applicable 
to  the  evidence,  or  that  the  law  embraced  therein  had  been  given  by  the 
court  of  its  own  motion. 

Same. — Oiving  Erroneous  Tnstrueiion. —  When  Not  Available  Error, — ^The  giv- 
ing of  an  erroneous  instruction  is  not  available  for  the  reversal  of  the 
judgment,  where  it  appears  that  the  substantial  rights  of  the  defendant 
were  not  prejudiced  thereby. 

Same. — Arraignment, — Irregularity. — A  mere  irregularity  or  informality  in 
the  arraignment  of  the  defendant,  which  does  not  prejudice  his  snb- 
stantial  rights,  is  not  available  error. 

From  the  Shelby  Circuit  Court. 

L,  F.  WHaoriy  for  appellant. 

L.  T.  Michener,  Attorney  General,  A.  F.  Wray  and  /.  H. 
Gillett,  for  the  State. 

HowK,  J. — In  this  case  the  indictment  charged  "that, 
on  the  13th  day  of  November,  A.  D.  1886,  at  and  in  the 
county  of  Shelby,  and  State  of  Indiana,  one  MoUie  Van- 
cleave,  a  prisoner,  who  had  been  and  then  was  tried  and  con- 
victed in  said  county  of  a  felony,  to  wit,  of  having,  on  the 
22d  day  of  September,  1886,  at  and  in  said  county  and  State, 
unlawfully  and  feloniously  blackmailed  one  Charles  E.  Kar- 
mire,  and  who  then  and  there  had  been  sentenced  by  said 
court  to  serve  one  year  in  the  Indiana  reformatory  institu- 
tion for  women  and  girls,  was  duly  and  legally  confined  by 
James  Magill,  the  sheriff  of  Shelby  county,  Indiana,  in  the 
jail  of  said  county  and  Stato,  and  was  then  and  there  in  the 
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oastody  of  said  sheriff  of  Shelby  county,  Indiana,  and  the 
officer  who  was  then  and  there  charged  with  the  custody  of 
said  Mollie  Vancleave,  said  Mollie  Vancleave  being  then 
and  there  in  the  custody  of  said  officer  under  said  conviction 
iind  sentence  for  said  crime  and  felony  aforesaid;  and  that 
David  Stewart  and  Schuyler  Stewait,  not  then  and  there  be- 
ing the  officer  or  officers  charged  with  the  custody  and  safe- 
keeping of  said  Mollie  Vancleave,  did,  on  the  13th  day  of 
November,  1886,  then  and  there  unlawfully,  purposely  and 
feloniously  aid  and  assist  the  escape  of  said  Mollie  Vancleave 
from  the  custody  of  said  sheriff  and  from  said  jail,  by  then 
and  there  unlawfully,  purposely,  knowingly  and  feloniously 
procuring  and  hiring  a  horse  and  buggy,  and  a  man  to  furnish 
and  drive  said  horse  and  buggy,  and  going  with  and  direct- 
ing said  man,  viz.,  Lincoln  J.  Van  Buskirk,  to  a  certain 
place  in  the  city  of  Shelby ville,  a  short  distance  from  said 
jail,  and  by  giving  signals  to  said  Mollie  Vancleave  in  said 
Jail  from  the  outside  thereof,  and  waiting  near  said  jail 
building,  and  then  and  there  meeting  said  Mollie  Vancleave 
at  said  jail  and  at  an  alley  adjoining  said  jail,  and  conduct- 
ing, accompanying,  taking  and  directing  her  to  where  said 
Van  Buskirk  was,  by  their  order  and  direction,  awaiting  for 
them,  and  assisting  her  to  said  buggy  for  the  purpose  of  be- 
ing conveyed  therein,  by  their  order  and  direction,  out  of 
and  away  from  said  county,  with  intent  then  and  thereby  to 
aid,  assist  and  accomplish  the  escape  of  said  Mollie  Van- 
cleave from  the  custody  of  said  sheriff,  and  from  said  jail, 
and  did  then  and  tliere  and  thereby  aid,  assist  and  accom- 
plish the  escape  of  said  Mollie  Vancleave  from  the  custody 
of  said  sheriff  and  from  said  jail,  they,  the  said  David 
Stewart  and  Schuyler  Stewart,  knowing  that  said  Mollie 
Vancleave  was  then  and  there  under  conviction  and  sentence 
for  said  crime  and  felony  aforesaid,  and  in  the  custody  of 
said  sheriff  by  reason  thereof." 

Upon  appellants'  arraignment  and  plea  of  not  guilty  the 
issues  joined  were  tried  by  a  jury,  and  a  verdict  was  re* 
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turned  finding  each  of  them  guilty  as  charged,  and  that  each 
be  imprisoned  in  the  State's  prison  for  two  years.  Over 
their  written  motion  to  set  aside  the  verdict  herein,  judg- 
ment was  rendered  against  them  thereon  and  in  accordance 
therewith. 

In  this  court,  complaint  is  first  made,  on  behalf  of  appel- 
lants, of  the  overruling  by  the  trial  court  of  their  motion  to- 
quash  the  indictment  herein.  It  is  insisted  by  appellants' 
counsel  that  the  indictment  is  bad  for  duplicity,  in  that  it 
charges  the  appellants  in  a  single  count  with  the  commission 
of  two  different  and  distinct  offences  defined  in  two  different 
sections  of  the  statute.  It  is  settled  by  our  decisions  that 
duplicity,  when  it  clearly  exists,  affords  sufficient  ground  for 
sustaining  a  motion  to  quash  an  indictment  or  information. 
Knopf  V.  State,  84  Ind.  316 ;  State  v.  Weil,  89  Ind.  286 ; 
Fahnestock  v.  State,  102  Ind.  156.  But  we  do  not  think  that 
the  indictment,  in  the  case  under  consideration,  is  at  all  open 
to  the  charge  of  duplicity.  We  have  heretofore  given  the 
substance  of  the  indictment  herein,  and  i^  is  manifest  there- 
from that  it  was  intended  to  charge  the  appellants  therein 
and  thereby  with  the  single  specific  offence  against  public^ 
justice  which  is  defined,  and  its  punishment  prescribed,  in 
section  2029,  R.  S.  1881.  That  section  reads  as  follows: 
"  Whoever,  not  being  a  person  having  the  lawful  custody  of 
any  prisoner  charged  with  or  convicted  of  a  felony,  shall 
aid  or  accomplish  the  escape  of  such  prisoner,  shall  be  im- 
prisoned in  the  State  prison  not  more  than  twenty-one  years 
nor  less  than  two  years.'' 

From  the  language  used  in  the  indictment  in  this  case,  it 
is  clear,  we  think,  that  appellants  are  therein  charged  with 
the  felony  defined  in  section  2029,  above  quoted,  almost  in 
the  exact  terms  of  the  statute ;  and  this,  under  our  decisions, 
makes  the  indictment  sufficient  to  withstand  the  motion  to 
quash  it.  Ritter  v.  State,  ante,  p.  324,  and  cases  cited ;  Trout 
V.  Stoic,  ante,  p.  499.  It  is  claimed,  however,  by  appellants' 
counsel,  that  the  language  used  in  the   indictment  hereia 
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aptly  chaises  the  appellants,  also,  with  the  commission  of  the 
mere  misdemeanor  which  is  defined,  and  its  punishment  pre- 
scribed, in  section  2031,  R.  S.  1881.  That  section  provides 
as  follows :  "  Whoever  aidsor  assists  a  person  lawfully  con- 
fined in  any  jail,  workhouse,  city  prison,  or  other  lawful, 
place  of  confinement  to  escape  therefrom  or  in  an  attempt 
to  escape  therefrom,  *  *  *  shall  be  fined  not  more  than  five 
hundred  nor  less  than  fifty  dollars,  and  imprisoned  in  the 
county  jail  not  more  than  one  year  nor  less  than  three 
months.'' 

By  comparing  the  provisions  of  sections  2029  and  2031, 
'tupray  severally,  with  the  language  ascd  in  the  indictment 
under  consideration,  it  can  not  be  doubted,  as  it  seems  to  us, 
that  it  was  intended  to  charge  the  appellants  in  such  indict- 
ment with  the  felony  defined  in  section  2029,  supra,  and  not 
with  the  mere  misdemeanor  defined  in  section  2031,  above 
quoted.  We  are  of  opinion,  therefore,  that  the  indictment 
herein  is  not  bad  for  duplicity,  and  that  appellants'  motion 
to  quash  it  on  that  ground  was  correctly  overruled.  JJilk 
V.  State,  52  Ind.  187. 

The  only  other  error  properly  assigned  by  appellants  is 
the  overruling  by  the  court  below  of  their  motion  to  set  aside 
the  verdict  herein.  Under  this  alleged  error  it  is  first  in- 
sisted, on  behalf  of  appellants,  that  the  trial  court  erred  in 
refusing  to  give  the  jury,  at  their  request,  the  following  in- 
struction : 

*'  If  you  find  fipom  the  evidence  that  MoUie  Vancleave  es- 
caped from  the  county  jail  unassisted  by  the  defendants,  and 
that,  after  she  had  so  escaped,  she  met  the  defendants,  who 
accompanied  her  to  another  part  of  the  city,  where  she  got 
into  a  buggy  and  was  driven  off  by  one  Van  Buskirk,  and 
that  the  defendants  had  nothing  whatever  to  do  for  or  with 
the  said  Mollie,  in  aid  of  her  escape,  until  after  she  had  so 
escaped,  and  had  no  previous  knowledge  that  she  intended  to 
escape,  then  you  must  find  for  the  defendants." 

It  may  be  that  the  trial  court  erred  in  refusing  to  give  the 
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jury  the  foregoing  instruction,  at  appellants'  request ;  bat  if 
it  did,  the  error  is  not  so  saved  in  and  presented  by  the  reo* 
ord  now  before  us  as  to  be  available  to  appellants  for  the  re- 
versal  of  the  judgment.  The  evidence  is  not  in  the  record, 
and,  therefore,  we  can  not  and  do  not  know  that  the  instruc- 
tion quoted  was  not  properly  refused  upon  the  ground  that 
it  was  wholly  inapplicable  to  the  case  made  by  the  evidence* 
In  such  a  case  it  is  well  settled  that  we  must  presume,  in  aid 
of  the  decision  below,  that  the  instruction  asked  was  not 
applicable  to  the  case  made  by  the  evidence,  and  was,  for 
that  reason,  properly  refused.  Louiamllef  etc.,  R.  W.  Cb.  v. 
Harrigan,  94  Ind.  245,  and  cases  cited. 

Again,  it  is  not  shown  affirmatively  by  the  record  of  thi» 
cause  that  it  contains  all  the  instructions  given  the  jury  by 
the  court  of  its  own  motion.  In  such  a  case  we  must  also 
presume,  in  support  of  the  ruling  complained  of,  that  the 
record  of  this  cause  does  not  contain  all  of  the  court's  in- 
structions to  the  jury,  and  that  the  instruction  above  quoted 
was  properly  refused  by  the  court  below,  because  the  law  of 
such  instruction  had  been  given  the  jury  by  the  court  of  its 
own  motion  and  in  its  own  language.  The  record  must 
affirmatively  overcome  or  exclude  all  such  presumptions,  or 
the  ruling  complained  of,  even  though  erroneous,  will  not  be- 
available  here  for  the  reversal  of  the  judgment.  This  is  well 
settled  by  the  decisions  of  this  court.  Freeze  v.  DePuy^  57 
Ind.  188;  Myers  y.  Murphy,  QO  Ind.  282;  Bowen  v.  PoUard, 
71  Ind.  177;  Morris  v.  Stem,  80  Ind.  227;  Town  of  Prinee- 
ton  V.  Oieske,  93  Ind.  102;  Frank  v.  Grimes,  105  Ind.  346; 
Beclcnell  v.  Becknell,  110  Ind.  42. 

The  bill  of  exceptions,  containing  some  of  the  instructions 
given  by  the  court  of  its  own  motion,  contains,  also,  the  fol- 
lowing recital  or  memorandum,  to  wit : 

''  Instruction  No.  1,  stating  the  law  of  the  case,  grade  of 
punishment,  and  citing  the  statute  under  which  the  indict* 
ment  was  drawn,  is  lost  from  the  files  of  the  court." 

Of  course,  the  record  of  the  cause  filed  here  on  this  appeal 
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does  not  contain  a  transcript  of  "  Instruction  No.  1 "  of  the 
court's  instructions,  nor  any  statement  of  its  contents  beyond 
what  is  contained  in  the  recital  or  memorandum  above  quoted. 
It  may  be  assumed,  however,  we  think,  from  the  language 
used  by  the  court  in  its  second  instruction,  given  of  its  own 
motion,  that  in  such  "  Instruction  No.  1  "  the  court  directed 
the  attention  of  the  jury  to  the  provisions  of  both  the  sec- 
tions 2029  and  2031,  above  quoted,  of  our  statute  "concern- 
ing public  offences  and  their  punishment;  ^^  for,  in  its  second 
instruction,  the  court,  of  its  own  motion^  charged  the  jury  as 
follows : 

''You  will  observe  from  these  statutes,  in  case  you  find 
the  defendants  guilty  as  charged,  you  have  a  wide  discretion 
in  assessing  the  punishment ;  and  these  two  Sections  may  be 
considered  as  one  section,  prescribing  grades  of  punishment.^' 

Appellants'  counsel  earnestly  insists  "  that  either  this  in- 
struction was  erroneous  or  the  indictment  was  bad ;  and  we 
care  not  which  horn  of  the  dilemma  appellee  may  take."  In 
other  words,  appellants'  counsel  claims,  as  we  understand  the 
point  he  makes,  that,  if  the  instruction  last  quoted  contains 
a  correct  statement  of  the  law,  the  indictment  herein  is 
clearly  bad  for  duplicity,  in  that  it  charges  the  appellants  in 
a  single  count  with  the  felony  defined  in  section  2029,  and 
with  the  misdemeanor  defined  in  section  2031,  above  quoted. 
Conceding,  without  deciding,  that  the  instruction  under  con- 
sideration is  erroneous,  it  does  not  follow  by  any  means  that 
the  error  therein  is  of  such  a  character  as  would  authorize  or 
justify  the  reversal  of  the  judgment. 

As  we  have  seen,  the  appellants  were  charged  in  the  in- 
dictment herein  with  the  felony  defined  in  section  2029^ 
supra^  and  not  with  the  mere  misdemeanor  defined  in  section 
2031,  above  quoted.  By  the  instruction  we  are  now  consid- 
ering, the  jury  were  told  that,  if  they  found  appellants  guilty 
as  charged,  they  might  in  their  discretion  assess  against  the 
appellants  the  punishment  prescribed  for  the  misdemeanor 
merely  in  such  section  2031  of  the  statute.     If  the  court 
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erred^  as  claimed,  in  giving  the  jury  this  instruction,  it  is 
very  certain,  we  think,  that  this  error  did  not,  and  could  not, 
in  the  nature  of  things,  ^'prejudice  the  substantial  rights  of 
the  defendants."  In  section  1891,  R.  S.  1881,  of  our  crim- 
inal code,  it  is  expressly  declared  that,  ^^  In  the  consideration 
of  the  questions  which  are  presented  upon  an  appeal,  the  Su- 
preme Court  shall  not  regard  technical  errors  or  defects  or 
exceptions  to  any  decision  or  action  of  the  court  below,  which 
did  not,  in  the  opinion  of  the  Supreme  Court,  prejudice  the 
substantial  rights  of  the  defendant."  In  conformity  with 
these  statutory  requirements  and  in  obedience  thereto,  we 
must  disregard  the  alleged  error  of  the  court  below,  if  it  be 
an  error,  in  giving  the  instruction  last  above  quoted,  because 
such  error,  as  we  have  already  said,  did  not,  and  could  not, 
in  our  opinion,  "prejudice  the  substantial  rights  of  the  de- 
fendants" herein.  This  conclusion  is  in  harmony  with,  and 
is  sustained  by,  a  number  of  our  decisions.  Clayton  v.  Stai^, 
100  Ind.  201 ;  Trout  v.  State,  107  Ind.  578;  Phillips  v.  StaU, 
108  Ind.  406. 

It  is  claimed  on  behalf  of  appellants,  that  the  record  fails 
to  show  their  arraignment  on  the  indictment  herein,  or  that 
they  entered  any  plea  thereto.  The  order-book  entry  of  the 
court  below  in  the  cause,  appearing  in  the  record,  showed 
the  arraignment  of  appellants  upon  the  indictment  herein, 
"  and  being  each  asked  by  the  court  whether  he  is  guilty 
or  not  guilty,  as  therein  charged,  for  plea  thereto  each  says 
that  he  is  not  guilty."  It  was  shown,  also,  on  this  sub- 
ject, by  bill  of  exceptions  properly  in  the  record,  that  *'  the 
court  while  in  session  directed  Lee  F.  Wilson,  Elsq.,  the  de- 
fendants' sole  attorney,  to  take  said  indictment,  read  it  to 
the  defendants  and  advise  them  of  the  contents  and  charge 
in  said  indictment,  and  see  how  they  desired  to  plead  thereto ; 
and  that  said  Wilson  then  took  said  indictment,  read  the 
same  to  the  defendants,  advised  and  consulted  with  the  said 
defendants  and  returned  into  court ;  that  the  court  thereupon 
said  to  Wilson,  in  the  presence  of  the  defendants,  *  How  do 
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you  plead  to  this  indictment?'  Whereupon  said  Wilson,  in 
the  presence  of  said  defendants,  then  and  there  in  open  court, 
in  response  to  said  question  of  the  court,  replied :  '  We  plead 
oot  guilty;'"  and  that  appellants  were  not  otherwise  ar- 
raigned on  the  indictment  herein,  and  did  not  otherwise  pleac^ 
thereto,  except  as  stated  in  such  bill  of  exceptions. 

Upon  the  s'howing  made  in  the  bill  of  exceptions,  it  may 
be  said  that  the  arraignment  of  the  appellants  on  the  indict- 
ment herein  was  irregular  and  informal,  but  their  plea  thereto 
was  properly  entered  by  their  attorney  in  their  behalf.  The 
cause  was  tried  upon  issues  duly  joined,  and  certainly  there 
was  no  error  in  the  arraignment  of  appellants,  or  in  their 
plea  to  the  indictment,  which  did  or  could,  in  our  opinion, 
prejudice  their  substantial  rights  in  this  cause  in  the  slightest 
degree. 

In  conclusion,  we  are  of  opinion  that  no  error  is  so  saved 
in  and  presented  by  the  record  of  this  cause  as  to  authorize 
or  require  the  i^versal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

FiUd  Sept  28, 1887. 


No.  13,686. 

The  Midland  Railway  Company  v.  Wilcox  et  al. 

Appeal  Bond.— /Sfcgwwi*  Gouri  can  not  IncreoK  PenaUy.—Solvency  o/Suretiea, 
^Change  in  Ftncaieial  (hndiiion,— The  Sapreme  Conrt  can  not  increase 
the  penalty  of  an  appeal  bond  as  fixed  by  the  trial  court ;  nor  will  it 
interfere  with  the  decision  of  that  court  as  to  the  sureties'  solvency  and 
ability  to  pay,  unless  it  is  shown  that  there  has  been  a  change  in  the 
condition  of  the  parties  or  sureties. 

From  the  Madison  Circuit  Court. 
Vol.  111.— 36 
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H.  Orawford,  D.  C.  Ohipman  and  M.  A.  CMpman,  for 
appellant. 

F.  M.  Trissal,  A.  F.  Shirts  and  O.  Shirts,  for  appellees. 

Elliott,  J. — The  trial  court  fixed  the  penalty  of  the  ap- 
peal bond  and  approved  the  sureties  offered  by  the  appellant^ 
and  in  our  opinion  we  can  not  increase  the  penalty  of  the 
bond  nor  adjudge  that  the  security  is  not  adequate. 

There  is  no  showing  that  there  has  been  any  change  in  the 
situation  of  the  parties  or  in  the  financial  condition  of  the 
sureties  on  the  appeal  bond,  and  it  is,  therefore,  not  proper 
for  this  court  to  annul  the  decision  of  the  trial  court  upon 
these  questions. 

The  forum  in  which  to  try  the  question  of  the  sufficiency 
of  the  penalty  of  an  appeal  bond,  in  a  case  appealed  in  term» 
is  the  court  which  is  called  upon  to  receive  and  approve  the 
bond.  There  the  question  must  be  determined.  R.  8.  188U 
section  638.  * 

The  question  as  to  the  solvency  and  ability  of  the  sureties 
is  one  that  the  trial  court  must  determine,  and  its  judgment 
on  this,  as  on  other  questions  of  fact,  will  be  respected  by 
the  Supreme  Court.  It  is  in  the  trial  court,  and  not  on  ap- 
peal, that  such  questions  must  be  tried  and  determined. 

Where  a  change  in  the  condition  of  the  parties  or  the 
sureties  occurs,  then  the  Supreme  Court  may  properly  inteiv 
fere ;  otherwise  the  judgment  of  the  trial  court  must  stand* 

Motion  for  additional  bond  overruled. 

FUed  June  29, 1887. 
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No.  13,898. 

Coleman  v.  The  State. 

Obiminal  Law. — Migconduct  cf  Prosecuting  Attorney. — Opening  StaUment. — 
Teglimony  of  DefendatU. —  Waiuer  cf  Eiror, — Where  a  prosecuting  attorney 
in  his  opening  statement  to  the  jury  uses  the  following  language:  "  Yoa 
should  watch  the  evidence  closely.  We  do  not  know  that  the  defendant 
will  go  upon  the  stand.  He  has  not  been  sworn;  I  noticed  that.  If 
he  should  go  upon  the  stand  you  should  watch  — /'  he  thereby  palpably 
violates  the  spirit  and  purpose  of  the  statute  governing  the  testimony 
of  defendants  in  criminal  cases  ;  but  where  the  court  sustains  an  objec- 
tion to  the  use  of  such  language,  and  the  same  is  withdrawn  from  t^^ 
jury,  the  error  is  not  available  if  the  defendant  proceeds  to  the  end  of  the 
trial  without  further  objection. 

Sake. — Practice, — Error  Waived, — A  defendant  in  a  criminal  case*  who  has 
knowledge  of  the  misconduct  or  incompetency  of  a  juror,  or  other  mat- 
ter, not  affecting  the  jurisdiction  of  the  court,  which  would  vitiate  the 
trial,  yet  proceeds  with  the  trial  to  its  conclusion,  without  objection,  will 
not  be  heard  afterwards  to  object  that  the  proceeding  was  vitiated 
thereby. 

Same. — Piroeeeuting  Attorney, — Miaconditet  q^. — Practice, — Motion  to  Set  Aside 
Submitsion. — Where  the  prosecuting  attorney,  in  his  opening  statement,  is 
guilty  of  misconduct  prejudicial  to  the  substantial  rights  of  the  defend- 
ant, the  latter,  in  order  to  avail  himself  of  the  error,  must  move  to  set 
aside  the  submission  and  discharge  the  jury. 

Same. — AstauU  with  Intent  to  Commit  Rape. —  Witnen. — Ahnence  (/  Proucutrix, 
— Imttruetion. — In  a  prosecation  for  assault  with  intent  to  commit  rape^ 
where  the  testimony  of  the  prosecutrix  is  accessible  to  both  parties,  it 
is  not  error  for  the  court  to  refuse  to  instruct  the  jury  that  her  failure  to 
appear  at  the  trial,  and  the  failure  of  the  State  to  account  for  her  ab- 
sence, were  circumstances  proper  to  be  considered  by  them  as  tending  to 
show  that  no  crime  had  been*  committed. 

Same. — Reaaonabie  Doubt. — Instruction.— In  the  trial  of  a  criminal  cause^ 
where  the  jury  has  been  instructed  that  before  they  can  return  a  ver- 
dict of  guilty  they  must  find  from  the  evidence,  and  be  convinced  of  the 
defendant's  guilt  beyond  a  reasonable  doubt,  it  is  not  error  to  refuse  an 
offered  instruction  "  that  it  is  better  that  ten  guilty  persons  escape  than 
that  one  innocent  suffer." 

From  the  Jasper  Circuit  Court. 

E.  P.  Hammond,  M.  F.  Chilcote  and  W.  B.  AiLstin,  for  ap- 
pellant. 

L.  T.  Michener,  Attorney  General,  R.  W,  Marshall,  Pros- 
ecuting Attorney,  and  J.  H.  Gillett,  for  the  State. 
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Mitchell,  J. — Coleman  was  tried  in  the  Jasper  Circuit 
Court  and  sentenced  to  two  years  imprisonment  for  having 
feloniously  assaulted  one  Ida  Ream,  with  intent  to  commit  a 
rape  upon  her  person. 

The  error  assigned  brings  before  us  the  propriety  of  the 
ruling  of  the  court  in  overruling  the  appellant's  motion  for 
a  new  trial. 

As  the  learned  counsel  for  the  api^ellant  suggest,  the  cast; 
is  somewhat  peculiar,  in  that  the  person  upon  whom  the 
injury  is  alleged  to  have  been  committed  does  not  appear  to 
have  been  examined  as  a  witness.  It  is,  however,  beyond 
successful  dispute  that  the  verdict  is  well  supported  by  other 
competent  evidence.  It  may  be  inferred  from  the  record 
that  the  State  sought,  without  success,  to  obtain  a  continu- 
ance on  account  of  the  absence  of  the  prosecutrix. 

That  the  appellant  without  right  invaded  the  room  in 
which  the  prosecutrix  was  pursuing  her  work,  as  chamber- 
maid, and  that  he  made  an  indecent  proposal  to,  and  perpe- 
trated an  unlawful  assault  upon  her,  is  scarcely  denied. 
There  was  testimony  to  the  effect  that  he  was  seen  violently 
struggling  with  the  girl,  thrusting  one  hand  under  her  gar- 
ments, the  other  arm  about  her  neck,  while  with  his  hand 
he  tried  to  cover  her  mouth,  so  as  to  prevent  her  from  mak- 
ing outcry.  Her  resistance  and  outcries  attracted  the  atten- 
tion of  others,  one  of  whom  witnessed  the  parties  in  the 
struggle,  and  whose  presence,  when  observed,  caused  the  ap- 
pellant to  desist.  The  girl  left  the  room  crying.  That  the 
appellant's  purposes  in  intruding  into  the  room  were  lecher- 
ous is  not  denied,  and  it  is  not  at  all  surprising  that  the 
jury  refused  to  adopt  the  theory  that  what  he  did  was 
merely  with  a  view  to  persuade  the  prosecutrix  to  yield  to 
his  lustful  passion. 

There  was  an  unlawful  assault  upon  the  prosecutrix,  who 
resisted  from  the  beginning  and  made  outcry.  The  jury 
drew  the  inference,  as  well  they  might  from  the  evidence, 
that  the  aawult  was  made  with  the  felonious  intent  to  have 
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carnal  knowledge  of  the  girl  by  force  and  against  her  will, 
if  it  became  necessary  to  the  accomplishment  of  his  purpose 
that  force  should  be  employed.  We  can  not  disturb  the 
finding  on  the  evidence. 

It  appears  from  a  bill  of  exceptions,  that  in  making  the 
opening  statement  of  the  case  the  prosecutor  used  the  fol- 
lowing language  in  addressing  the  jury :  "  You  should  watch 
the  evidence  closely.  We  do  not  know  that  the  defendant  will 
go  upon  the  stand.  He  has  not  been  sworn ;  I  noticed  that.  If 
he  should  go  upon  the  stand  you  should  watch — .''  At  this 
point  counsel  for  the  defendant  objected  and  excepted  to  the 
statement  so  made. 

The  court  sustained  the  objection,  whereupon  the  proae-r 
cutor  said :  "  Very  well ;  under  the  ruling  of  the  court,  I 
will  suspend  further  remarks  on  that  subject,  and  I  withdraw 
the  statement  from  the  jury." 

The  bill  of  exceptions  also  recites,  and  the  record  shows, 
that  the  defendant  subsequently  testified  as  a  witness  in  his 
own  behalf. 

For  the  appellant  it  is  contended,  with  much  force  and 
plausibility,  that  in  using  the  language  above  set  out  the 
prosecutor  was  guilty  of  such  misconduct  as  constituted  in- 
curable error,  which  was  not  waived,  notwithstanding  the 
defendant  proceeded  to  the  end  of  the  trial  without  further 
objection,  and  without  exception  to  any  adverse  decision  of 
the  court  involving  the  alleged  misconduct  of  the  prosecut- 
ing attorney. 

Section  1798,  R.  S.  1881,  provides,  among  other  things, 
that  a  defendant  in  a  criminal  case  shall  be  a  competent  wit- 
ness, and  that  if  he  "  do  not  testify,  his  failure  to  do  so  shall 
not  be  commented  upon  or  referred  to  in  the  argument  of  the 
cause,  nor  commented  upon,  referred  to,  or  in  any  manner 
considered  by  the  jury  trying  the  same;"  and  it  is  made  the 
duty  of  the  court  "  in  such  case  in  its  charge,  to  instruct  the 
jury  as  to  their  duly  under  the  provisions  of  this  section." 

Much  has  been,  and  much  more  might  be,  said  concerning 


666  SUPREME  COURT  OF  INDIANA, 

Coleman  r.  The  State. 

the  policy  of  statutes  under  which  defendants  in  criminal 
cases  are  admitted  to  testify  as  witnesses.  Upon  that  sub- 
ject, however,  it  is  iiot  necessary  that  we  should  enlarge. 
The  objectionable  remarks  of  the  prosecuting  attorney,  al- 
though made  in  his  opening  statement  to  the  jury,  and,  there- 
fore, not  directly  controlled  by  the  rulings  in  Long  v.  Stcde^ 
06  Ind.  182  (26  Am.  R.  19),  and  ShowaUer  v.  StaU,  84  Ind. 
o62,  and  although  not  within  the  literal  prohibition  of  the 
statute,  were,  nevertheless,  in  palpable  violation  of  its  spirit 
and  purpose.  Surely,  if  the  failure  of  the  defendant  to  testify 
is  not  to  be  a  subject  of  comment,  or  may  not  be  referred  to 
in  the  argument  of  the  cause,  nor  commented  upon,  or  re- 
ferred to  or  considered  by  the  jury,  the  prosecutor  may  not 
evade  the  statute  by  ingeniously  injecting  into  his  opening 
statement  remarks  which  do  all  the  mischief  which  the  pro- 
hibitory part  of  the  statute  was  intended  to  prevent.  The 
<iflfect  of  the  remarks  must  have  been  either  to  coei'ce  the 
defendant  to  testify,  as  has  been  said,  '^  with  a  halter  about 
his  neck,''  or  to  induce  him  to  remain  silent,  with  knowl- 
edge that  the  jury  had  been  challenged  in  the  outset  to  ob- 
serve whether  or  not  he  would  go  upon  the  stand,  under  the 
goad  of  the  prosecutor's  statement. 

But,  conceding  the  impropriety  of  the  prosecutor's  con- 
duct, since  in  this  case  the  court  promptly  sustained  the  ap- 
pellant's objection,  and  such  reparation  as  could  be  was  made 
on  the  spot,  the  court  denying  nothing  which  the  appellant 
asked  in  that  connection,  the  question  still  remains  :  Did  the 
conduct  of  the  prosecutor  constitute  an  error  so  radical  and 
incurable  that  it  was  not,  and  could  not  be,  waived  by  the 
defendant  by  proceeding,  without  further  objection  or  mo- 
tion, to  an  adverse  ending  of  the  trial? 

To  affirm  this  proposition  would  put  it  in  the  power  of  a 
defendant  to  compel  a  second  trial,  at  his  election,  whenever 
a  prosecutor  at  any  stage,  either  by  inadvertence  or  other- 
wise, violated  the  spirit  of  the  statute  under  consideration. 
This,  too,  notwithstanding  the  trial  court  may  have  done  its 
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Utmost  to  rectify  the  mistake,  and  may  have  made  no  rulings 
or  decision  in  that  connection  adverse  to  the  defendant,  or  to 
which  he  took  any  exception.  It  seems  difficult  to  discover 
any  principle  which  would  allow  a  defendant,  in  case  of  niis- 
<:onduct  on  the  part  of  any  one  which  would  necessitate  a 
new  trial,  to  proceed  without  objection  to  the  end  of  a  pro- 
tracted trial,  availing  himself  of  every  opportunity  to  secure 
a  favorable  result,  after  becoming  fully  aware  of  such  mis- 
conduct^ and  yet  hold  in  reserve  an  absolute  right  to  have  the 
verdict  set  aside  in  case  it  did  not  suit  him. 

The  authorities  uniformly  declare  the  rule  to  be  that,  ex- 
cept as  to  matters  involving  the  jurisdiction  of  the  court  over 
the  subject-matter,  if  a  party  have  knowledge  of  a  matter 
which  will  frustrate  the  trial  in  the  end,  he  must  avail  him- 
self of  the  earliest  opportunity  to  arrest  the  proceeding  or 
he  will  be  deemed  to  have  waived  his  right  to  object  when 
the  end  is  reached.  He  will  not  be  permitted  to  go  on  with- 
out objection,  taking  his  chances  of  ultimate  success,  and 
afterwards  go  back  and  impeach  the  trial  in  case  he  is  dis- 
appointed at  the  result. 

Misconduct  on  the  part  of  the  prosecutor  is  not  different  in 
principle  or  effect  from  misconduct  on  the  part  of  a  juror  or 
other  person  connected  with  the  trial.  It  is  a  settled  rule, 
that  a  person  having  knowledge  of  the  misconduct  or  in- 
competency of  a  juror,  or  of  any  other  matter,  not  affecting 
the  jurisdiction  of  the  court,  which  would  vitiate  the  trial, 
who  nevertheless  proceeds  to  a  conclusion  without  objection, 
will  not  aftierwards  be  heard  to  object  that  the  trial  was 
vitiated  thereby. 

This  subject  was  exhaustively  considered  and  the  authori- 
ties reviewed  in  the  recent  case  of  Henning  v.  StaUy  106  Ind. 
386  (55  Am.  R.  756). 

In  the  case  under  consideration  the  objectionable  remarks 
of  the  prosecutor  were  made  immediately  after  the  jury  were 
empanelled,  at  the  very  outset  of  the  trial. 

If  the  court  had,  of  its  own  motion,  set  aside  the  submis- 
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sion  and  discharged  the  jury  without  the  appellant's  consent, 
jeopardy  having  attached,  it  might  well  have  been  claimed 
that  he  was  entitled  to  an  acquittal. 

To  have  made  available  error,  the  trial  court  should  have 
been  afforded  an  oi)portunity  to  eliminate  the  error,  by  rul- 
ing upon  a  motion  to  arrest  the  further  progress  of  the  case. 
True,  there  was  an  objection  and  an  exception  to  the  state- 
ment of  the  prosecutor,  but  the  court  sustained  the  objection, 
and  under  its  ruling  the  objectionable  statement  was  with- 
drawn. There  was,  therefore,  no  ruling  or  decision  of  the 
court  to  which  an  exception  was  or  could  have  been  saved. 
Section  1845,  R.  S.  1881. 

Our  conclusion,  therefore,  is  that,  in  the  absence  of  a  mo- 
tion by  the  defendant  to  set  aside  the  submission  and  dis- 
charge the  jury,  there  was  no  available  error  in  refusing  the 
motion  for  a  new  trial  on  account  of  the  alleged  misconduct 
of  the  prosecuting  attorney  in  making  his  opening  state- 
ment. 

The  refusal  of  the  court  to  instruct  the  jury  to  the  effect 
that  the  failure  of  the  prosecutrix  to  appear  at  the  trial,  and  the 
failure  of  the  State  to  account  for  her  absence,  were  circum- 
stances proper  to  be  considered  by  the  jury,  as  tending  to 
show  that  no  crime  had  been  committed,  is  complained  of  as 
reversible  error. 

Section  1823,  B.  S.  1881,  makes  it  the  duty  of  the  court 
in  charging  the  jury  to  "  state  to  them  all  matters  of  law 
which  are  necessary  for  their  information  in  giving  their 
verdict." 

The  instruction  refused  can  hardly  be  said  to  embrace  any 
matter  or  proposition  of  law.  It  tended  rather  to  invite  the 
jury  to  infer  as  a  matter  of  fact  that  the  absence  of  the  wit- 
ness, unaccounted  for  by  the  State,  although  from  aught  that 
appears  she  was  equally  accessible  to  the  defendant,  was  to  be 
or  might  be  considered  as  a  circumstance  tending  to  raise  a 
presumption  of  innocence.  It  is  always  of  doubtful  pro- 
priety for  the  court  to  instruct  the  jury  in  such  a  way  as  to 
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cause  them  to  conclude  tliat  from  the  absence  of  certain  evi- 
dence or  facts  they  raay  infer  certain  other  facts.  Union^ 
Mut.  Life  Ins.  Co,  v.  Buchanan^  100  Ind.  63. 

This  pertains  rather  to  the  argument  of  the  cause  than  to 
a  statement  of  the  law  of  the  case.  Besides^  as  was  said  in 
Haymond  v.  Saiicer,  84  Ind.  3  (13),  "  The  failure  to  produce 
a  witness,  who  might  as  well  be  called  by  one  party  as  the 
other,  is  no  reason  for  indulging  a  presumption  against 
either  party .^* 

Where  one  party  alone  is  so  situated  that  he  can  offer 
evidence  of  all  the  facts  and  circumstances  surrounding  a 
transaction,  the  failure  to  produce  such  evidence,  where  it  i» 
not  accessible  to  the  other  party,  or  the  suppression  or  de- 
struction of  evidence  which  is  accessible  to  one  party  and 
not  to  the  other,  may  sometimes  be  considered  as  a  circum* 
stance  against  the  party  to  whom  alone  the  evidence  is  acces* 
sible.     Commonwealth  v.  Webster,  5  Cush.  295. 

But  this  rule,-which  is  to  be  cautiously  applied  in  any  case,, 
has  no  application  where  the  evidence  is  equally  within  the 
reach  of  both  parties.  Si^afe  v.  i2os/er,  55  Iowa,  517.  There 
was  no  error  in  refusing  the  instruction. 

The  court  having  adequately  instructed  the  jury  that  be- 
fore  they  could  return  a  verdict  of  guilty  they  must  find 
from  the  evidence,  and  be  convinced  of  the  defendant's  guilt 
beyond  a  reasonable  doubt,  it  was  not  error  to  refuse  the  de- 
fendant's request  to  instruct  that  it  was  better  that  "  tea 
guilty  persons  escape  than  that  one  innocent  suffer." 

So  far  as  the  other  instructions  refused  stated  the  law  cor- 
rectly, they  were  substantially  embraced  in  those  given  by 
the  court. 

There  was  no  available  error.  The  judgment  is  affirmed^ 
with  costs. 

Filed  Sept  27, 1887. 
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130   147  Pleading. — Complaint. — Surpltisage. — Statements  of  facts  in  a  complaint, 

111    5701  which  are  in  themselves  material  and  relevant  to  the  cause  of  action, 

^^^'.  can  not  be  regarded  as  surplusage,  although  they  overthrow  the  pleading. 

153  582'  Same. — Eepugnant  A ileffcUion8,—Vf here  a  complaint  contains  material  and 

Ito  raIi  relevant  facts,  which  constitute  a  defence  to  the  action,  it  Is  bad  on 

demurrer. 

Judgment. — Suretyship. — CojUribuiion, — Collattral  Attack, — Where  a  valid 
judgment  has  been  rendered  against  several  defendants,  in  which  the 
question  of  suretyship  between  them  has  been  determined,  a  suit  for 
contribution  afterwards  brought  by  one  of  such  defendants  is  a  col- 
lateral attack  on  the  judgment,  and  will  fail. 

Same. — Evidaux. — Revei'sible  Error. — Parol  evidence  attacking  a  judgment 
which  the  record  thereof  on  its  face  shows  to  be  void,  though  incompe- 
tent, does  not  prejudice  nor  impair  the  rights  of  the  party  claiming 
under  such  judgment,  and  the  admission  of  such  evidence  is  not  reversi- 
ble error. 

Principal  and  Surety. — Judgment  Defendants  Primarily  JAahU.'^Ettab' 
lisliment  of  Suretyship, — Parties  against  whom  a  judgment  is  taken  are 
deemed  primarily  liable,  unless  the  judgment  determines  the  question 
of  suretyship,  though  after  judgment  one  who  occupies  the  relation  of 
surety  may  have  the  fact  judicially  established,  and  an  order  for  an 
execution  in  his  favor. 

Same. — Co-Sureties. — Jurisdiction. — ^Jurisdiction  to  determine  the  rights  of 
the  plaintiff  as  against  the  defendants  is  not  jurisdiction  to  determine 
the  rights  of  the  defendants  on  the  question  of  suretyship,  and  does  not 
of  itself  authorize  an  adjudication  on  that  subject. 

Same. — To  secure  a  judicial  determination  of  the  question  of  suretyship, 
proper  steps  must  be  taken  to  invest  the  court  with  jurisdiction,  and 
jurisdiction  is  not  conferred  by  a  complaint  upon  an  instrument  which 
does  not  on  its  face  fully  dbclose  the  relation  of  the  parties. 

Same. — Question  cf  Suretyship  an  Independent  One, — General  Rule. — Exeeptum. 
— ^The  question  of  suretyship,  so  far  as  it  affects  the  rights  of  the  debtors 
between  themselves,  is  an  independent  one,  and  is  not  as  a  general  rule 
determinable  upon  the  complaint,  although  there  are  cases  where  the 
complaint  so  fully  discloses  the  facts  as  to  give  jurisdiction  to  adjudi- 
cate upon  questions  of  suretysliip  without  process  issuing  upon  the 
cross-complaint,  and  even  without  a  cross-complaint.  Oithens  v.  Kim- 
mer,  68  Ind.  362,  limited. 

Same. — Endorser. — Establishment  of  Suretyship. — An  endorser  can  not  have 
a  judgment  conclusively  establishing  suretyship  upon  the  complaint  of 
the  plaintiff  on  a  promissory  note  upon  which,  from  the  position  of  his 
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name  upon  the  instrument,  he  prima  facie  appears  as  surety,  without 
bringing  the  makers  into  court  upon  the  question  of  suretyship. 

Same. — Judgment  Determining  Suretyship  WithoiU  Proper  Pleadings  Void. — 
A  judgment  rendered  in  an  action  before  a  justice  of  the  peace,  where 
the  only  complaint  is  a  promissory  note  bearing  the  names  of  two 
makers  on  the  face  thereof  and  the  name  of  another  on  the  back,  which 
assumes  to  determine  the  question  of  suretyship  by  adjudging  the 
party  whose  name  is  on  the  back  of  the  note  to  be  surety,  tliere  being 
no  pleadings  filed  raising  such  question,  is  invalid  so  far  as  it  assumes 
to  settle  the  question  of  suretyship,  and  is  no  bar  to  a  subsequent  action 
for  contribution  against  the  party  so  adjudged  to  be  surety. 

Same. — Endorser. — lAabilUg  of. — Presumption. — Evideiiee. — An  endorser  is 
not  presumed  to  be  a  co-surety  of  one  who  signs  as  maker  of  a  note,  but 
parol  evidence  is  admissible  to  prove  that  he  did  sign  as  co-surety. 

Same. — Contribution. — Endorser, — QhSurcties. —  Pleading.  —  Complaint  —  In 
an  action  for  contribution,  by  one  claiming  to  be  surety  on  a  promis> 
sory  note  upon  which  judgment  has  been  rendered  against  an  endorser 
who  it  is  alleged  was  the  co-surety  of  the  plaintifi,  it  is  suftioient  to  allege 
in  the  complaint  that  they  were  co-sureties,  and  that  neither  received 
any  part  of  the.  consideration,  without  an  averment  that  there  was  any 
contract  between  the  parties  establishing  the  relation  claimed. 

Same. — Co-Sureties. — Contraet  Between  Endorser  and  Maker. — Emdenee. — Ad^ 
mission  by  Conduct.— In  an  action  for  contribution  by  one  claiming  to  be 
surety,  seeking  to  establish  the  relation  of  co-suretyship  between  him- 
aelf  and  one  claiming  to  be  endorser  merely,  evidence  tending  to  show 
that  the  latter  had  entered  into  an  agreement  with  the  maker,  after  the 
execution  of  the  note,  that  such  maker  should  pay  him  five  dollars  each 
week,  and  that  under  such  agreement  he  had  received  fifteen  dollars,  is 
admissible,  not  for  the  purpose  of  charging  the  defendant  with  the 
money  received,  but  as  an  admission  by  conduct. 

Same. — The  fact  that  an  endorser  of  a  promissory  note  received  money 
from  the  principal  to  apply  on  the  note  is  not  of  itself  sufficient  to 
entitle  one  who  signs  as  maker  to  contribution.  The  endorser  is  bound 
to  apply  the  money  so  received  to  a  reduction  of  the  debt,  but  his  posi- 
tion is  not  thereby  changed  to  that  of  a  co-surety. 

From  the  Wayne  Superior  Court. 

C  H»  Burehenal^  for  appellant. 

S.  A,  ForkneVy  H.  C.  Fox  and  J.  F.  Robbim,  for  appellee. 

.  Elliott,  J. — It  is  alleged  in  the  first  paragraph  of  the 
complaint  that,  on  the  28th  day  of  February,  1876,  August 
Fmeriek  executed  a  promissory  note  to  George  Buhl  for 
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one  hundred  dollars ;  that  the  appellee.  Morel,  signed  it  as 
surety ;  that  the  appellant,  Knopf,  endorsed  the  note  as  the  co- 
surety of  appellee ;  that  no  part  of  the  consideration  was  re- 
ceived by  any  of  the  sureties;  that,  on  the  5th  day  of  Sep- 
tember, 1876,  judgment  was  recovered  in  an  action  on  the 
not«,  brought  before  a  justice  of  the  peace,  against  Louis 
Knopf,  Emerick  and  the  appellee;  that  the  judgment  was 
rendered  upon  default;  that,  "  through  inadvertence,  mis- 
take, or  otherwise,  the  court  found  that  Louis  Knopf  was 
surety  for  Emerick  and  the  plaintifiT,  and  so  rendered  judg- 
ment;'' that  the  only  evidence  and  pleadings  in  the  cause 
was  the  original  note ;  that  the  appellee  was  not  aware  of  the 
judgment  until  more  than  thirty  days  after  it  had  been  ren- 
dered ;  that  the  appellee  aid  pay  the  judgment,  and  that 
Emerick  is  insolvent.  Prayer  that  Knopf  be  compelled  to 
contribute.* 

The  appellant^s  counsel  argues  that  this  paragraph  of  the 
complaint  is  bad,  because  '^  it  shows  that  there  was  a  finding 
and  judgment  that  the  appellant  was  surety  for  the  appellee." 
To  break  the  force  of  this  argument  appellee's  counsel  assert 
that  the  statements  respecting  the  judgment  of  the  justice 
are  mere  surplusage,  and  do  not  vitiate  the  pleading.  Our 
opinion  is  against  the  appellee  on  this  point.  The  state- 
ments of  the  pleading  are  of  material  facts,  and  can  not  be 
disregarded.  If  it  is  true  that  there  was  a  valid  judgment, 
then  the  complaint  is  bad,  and  the  statements  are  relevant 
and  material.  Statements  in  themselves  material  and  relevant 
to  the  cause  of  action  can  not  be  regarded  as  surplusage^ 
although  they  overthrow  the  complaint. 

Where  a  pleader,  in  stating  the  facts  of  his  cause  of  action, 
states  material  and  relevant  facts  constituting  a  defence, he 
makes  his  pleading  bad.  He  is  jiot  bound  to  anticipate  the 
defence ;  but,  if  he  does  undertake  to  do  so,  and  states  facts 
constituting  a  defence,  his  pleading  will  fall  before  a  de- 
murrer. Behrley  v.  Behrley,  93  Ind.  255 ;  Calvo  v.  DavieSj 
73  N.  Y.  211. 
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It  follows  from  the  propositions  stated  that  the  controlling 
question  is,  whether  the  judgment  of  the  justice  is  a  bar  to 
this  suit  for  contribution,  and  it  must  be  regarded  as  a  bar 
unless  it  was  void  so  far  as  it  attempted  to  determine  the 
question  of  suretyship.  If  it  was  not  void,  then  it  is  in- 
vulnerable against  this  attack,  for  a  suit  for  contribution  is 
a  collateral  attack,  and  only  void  judgments  yield  to  such 
attacks. 

It  is  settled  that  the  question  of  suretyship  must  be  de- 
termined by  a  judicial  decision.  Parties  to  an  instrument 
upon  which  suit  is  brought  may  have  the  question  of  surety- 
ship determined,  but  until  it  is  determined  they  can  not  claim 
the  statutory  rights  of  sureties.  This  is  illustrated  by  the 
<5ase  of  Montgomei^  v.  Viokeryy  110  lad.  211,  where  it  was 
held  that  parties  agaipst  whom  a  judgment  is  taken  are 
deemed  primarily  liable  unless  the  judgment  determines  the 
question  of  suretyship.  In  that  case  the  original  judgment 
did  not  determine  the  question  of  suretyship,  and  it  was  held 
that,  until  that  question  is  judicially  settled,  the  parties  must 
be  regarded  &s  primarily  liable  on  the  original  judgment.  It 
was  also  held  in  that  case,  thai  the  original  judgment  not 
having  determined  that  question,  its  determination  in  a  sub- 
sequent suit  was  conclusive  at  least  as  against  a  collateral  at- 
tack, and  it  was  said:  ^^It  has  been  repeatedly  held  that 
«ven  after  judgment  one  who  occupies  the  relation  of  surety 
may  have  that  fact  established  and  an  order  for  an  execution 
in  his  favor.  Scherer  v.  I^hutz,  83  Ind.  543;  Harherv. 
GHidewell,  23  Ind.  219 ;  Bowser  v.  Rendell,  31  Ind.  128.'' 

It  is  clear,  therefore,  that  the  parties  in  the  action  before 
the  justice  of  the  peace  might  have  asked  and  obtained  a 
decision  of  the  question  of  suretyship,  for  the  justice  would, 
if  he  had  obtained  jurisdiction  of  the  persons  of  the  parties 
upon  the  question  of  suretyship,  have  had  authority  to  adju- 
dicate that  question.  It  is,  however,  essential  that  jurisdiction 
of  the  parties  should  extend  to  the  question  of  suretyship 
between  those  liable  on  the  instrument  sued  on,  inasmuch  as 
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jurisdiction  of  the  complaint  of  the  plaintiff  does  not  in 
itself  authorize  an  adjudication  upon  the  rights  of  the  de- 
fendants among  themselves.  Jurisdiction  to  determine  the 
rights  of  the  plaintiff  as  against  the  defendants  is  not  juris- 
diction to  determine  the  rights  of  the  defendants  on  the 
question  of  suretyship.  As  decided  in  Montgomery  v.  Vidt- 
ery,  supray  and  in  many  other  cases,  the  defendants  are 
all  primarily  liable  on  the  judgment  unless  the  judgment 
itself,  or  some  other  judicial  decree,  otherwise  orders, 
and  this  order  can  only  be  made  where  there  is  jurisdiction 
of  the  person  as  well  as  of  the  subject-matter.  The  parties 
have  a  right,  in  the  proper  case,  to  a  judicial  determination 
of  the  question  of  suretyship,  and  a  judgment  where  there 
was  jurisdiction  would  undoubtedly  be  conclusive ;  but,  to 
secure  this  judicial  decision,  proper  steps  must  be  taken  to 
invest  the  court  with  jurisdiction.  This  jurisdiction  is  not 
conferred  by  a  plaintiff's  complaint  upon  an  instrument 
which  docs  not  on  its  face  fully  disclose  the  relation  of  the 
parties.  Tlie  question  of  suretyship  so  far  as  it  affects  the 
rights  of  the  debtors  between  themselves  is  an  independent 
one,  and  is  not,  as  a  general  rule,  determinable  upon  the  com- 
plaint of  the  plaintiff.  In  Joyce  v.  Whilneyy  57  Ind.  550,  it 
was  held  that  a  decree  rendered  on  the  complaint  of  the 
plaintiff  alone  declaring  some  of  the  defendants  sureties  for 
the  others  ^^  was  invalid  and  void  on  its  face,"  and  this  is  the 
general  rule  maintained  by  our  cases.  Johnson  v.  Meier,  62 
Ind.  98,  101 ;  Baldwin  v.  Websierj  68  Ind.  133 ;  Swift  v. 
Brumfiekl,  76  Ind.  472 ;  Douch  v.  Bliss,  80  Ind.  316;  Mont- 
gomo'y  v.  Vickery,  supra;  Bliss  v.  Douch,  110  Ind.  296. 

In  Githens  v.  Kimmer,  68  Ind.  362,  the  complaint  showed 
a  judgment  on  the  question  of  suretyship  in  favor  of  the 
plaintiff  who  sought  to  enforce  contribution ;  but,  in  that 
case,  the  plaintiff  relied  on  the  fact  that  he  was  surety  and 
not  on  the  judgment,  so  that  the  decision  must  be  so  limited 
as  not  to  be  regarded  as  in  conflict  with  the  decisions  we 
here  cite*     All  that  was  decided  in  that  case  is  embodied  in 
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this  statement :  '*  The  court  erred  in  sustaining  the  demurrer 
to  the  complaint.     Joyce  v.  Whitney,  57  Ind.  550." 

We  have  ascertained  the  general  rule^  and  it  only  remains 
to  inquire  whether  it  controls  this  case.  There  are^  doubt- 
less, cases  where  the  complaint  so  fully  discloses  the  facts  as 
to  give  juFisdiction  to  adjudicate  upon  all  questions  without 
process  issuing  on  the  cross-complaint,  and,  indeed,  without 
a  cross-complaint.  Bevier  v.  Kahn,  ante,  p.  200.  If  this 
case  can  be  regarded  as  belonging  to  that  class,  then  the  judg- 
ment was  not  void;  but  the  di£5cult  question  is,  does  it 
belong  to  that  class  of  cases  ? 

It  is  true  that  prima  facie  the  relation  of  Knopf  is  that  of 
an  endorser.  Brovming  v.  Mennii,  61  Ind.  426.  But  this 
was  only  prima  fa^e  so  as  against  the  appellee.  In  Porter 
V.  WaJtZf  108  Ind.  40,  the  appellant  signed,  "J.  C.  Long, 
security  for  the  three  above  parties,"  and  it  was  held  that 
this  was  not  conclusive  of  the  rights  of  the  other  makei's. 
It  was  there  said :  "  The  rights  and  liabilities  of  sureties  de- 
pend ultimately  upon  the  relation  which  each  sustained  to  the 
other  and  to  the  transaction^  as  well  as  upon  the  contract  be- 
tween themselves.  *  *  Schooley  y.  Fletcher,  45  Ind.  86;  Bow-- 
ser  V.  Rendell,  31  Ind.  128;  Lacy  v.  Lofton,  26  Ind.  324; 
Horn  V.  Bray,  51  Ind.  555  (19  Am.  Eep.  742);  Neabit  v. 
Knowlton,  51  Ind.  352."     This  doctrine  applies  here. 

An  endorser  can  not  have  a  judgment  conclusively  estab- 
lishing suretyship  upon  the  complaint  of  the  plaintiff  on  a 
promissory  note  upon  which,  from  the  position  of  his  name 
on  the  instrument,  he  prima  facie  appears  as  surety.  In  such 
a  case,  by  taking  the  proper  steps,  he  might  have  that  ques- 
tion litigated,  and  the  note  would,  perhaps,  be  prima  facie 
evidence  in  his  favor.  Hoffman  v.  Butler,  105  Ind.  371. 
But,  without  bringing  the  makers  into  court  upon  the  ques- 
tion of  suretyship,  the  endorser  can  not,  upon  a  mere  inspec- 
tion of  the  note,  have  that  question  conclusively  determined. 
In  this  case  the  note  was  not  payable  to  the  endorser,  but  to 
George  Buhl,  the  plaintiff  in  the  original  action,  and  it  was 
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competent,  therefore,  for  the  parties  to  show  the  actual  rela- 
tion between  them.  Vore  v.  Hursts  13  Ind.  551 ;  Browning 
V.  Merritt,  supra.  It  must  result,  as  a  necessary  and  logical 
consequence,  that,  as  the  right  existed  to  show  the  actual  re- 
lation of  the  parties,  the  appellee  could  not  be  concluded  by 
a  judgment  in  which  that  question  could  not  have  been  legally 
litigated. 

It  is  asserted  that  the  first  and  second  paragraphs  of  the 
complaint  are  bad,  because  they  do  not  aver  that  there  was  a 
contract  establishing  the  relation  of  co-sureties.  We  think, 
however,  that  the  facts  alleged  sufficiently  sliow  this  relation, 
for  it  is  averred  that  they  were  co-sureties,  and  that  neither 
received  any  part  of  the  consideration.  It  is  true  that  an 
endorser  is  not  to  be  presumed  to  be  a  co-surety  of  one  who 
signs  as  maker.  Dunn  v.  Sparks^  7  Ind.  490.  But  parol 
evidence  is  admissible  to  prove  that  he  did  sign  as  co-surety, 
Brandt  Suretyship,  sections  225,  226  ;  Dunn  v.  Sparks,  supra  ; 
Harslnnan  v.  Armstrong,  43  Ind.  126.  It  was,  therefore,  com- 
petent to  allege  that  Knopf  was  the  appellee's  co-surety,  and 
the  only  question  is,  was  it  necessary  to  set  forth  any  con- 
tract? We  think  it  was  not.  Our  opinion  is  that  it  was 
sufficient  to  allege  that  he  was  a  co-surety  without  stating 
the  contract  between  the  paities.  This  we  must  hold  or 
overrule  the  decision  in  Oithens  v.  Kimmer,  supra.  That  the 
relation  of  co-surety  did  exist  was  a  fiict,  and  the  contract 
and  details  of  the  transaction  were  the  evidence  to  establish 
that  fact.  Evidence  need  not  and  should  not  be  pleaded.  It 
is  not  alwavs  an  easv  task  to  define  the  line  between  the  facts 
and  the  evidence  of  facts;  but,  from  an  examination  of  our 
cases,  wc  conclude  that  it  must  be  hold  that  it  is  enough  to 
aver  that  the  party  was  a  surety,  and  received  no  part  of  the 
consideration.     Bliss  Code  Pleading,  section  206. 

As  we  regard  the  proceedings  before  the  justice,  so  far  as 
they  affected  the  question  of  suretyship,  as  void,  we  do  not 
deem  it  necessary  to  consider  in  detail  the  questions  arising 
on  the  admission  of  the  evidence  of  the  justice.     The  evi- 
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<dence  was  of  such  a  character  as  not  to  prejudice  the  sub- 
stantial rights  of  the  appellant ;  for^  if  the  proceeding  was 
<;ntirely  destitute  of  force,  it  can  not  be  that  evidence  tend- 
ing to  prove  by  parol  what  ought  to  have  been  proved  by  the 
record  could  have  harmed  the  appellant.  As  the  record,  on 
its  face, showed  that  the  proceeding  was  void,  evidence  tend- 
ing to  establish  the  same  thing,  even  if  incompetent,  did  not 
impair  the  rights  of  the  appellant,  since  from  a  void  judg- 
ment no  legal  right  could  ^ow. 

There  was  no  error  in  permitting  the  appellee  to  prove 
that  the  appellant  and  Emerick,  after  the  execution  of  the 
not«,  entered  into  an  agreement  that  the  latter  should  pay  the 
former  five  dollars  each  week,  and  that,  under  this  agree- 
ment, the  sum  of  fifteen  dollars  was  paid.  This  testimony 
tended  to  prove  that  the  appellant  was  liable  on  the  note  as 
:surety,  and  in  that  capacity  had  received  money  from  his 
principal,  although  in  itself  it  was  not  sufficient  to  accom- 
plish that  result.  We  do  not  think  that  the  testimony  was 
admissible  for  the  purpose  of  charging  the  appellant  with 
the  money  he  received,  for  there  was  no  allegation  in  the 
•complaint  on  that  subject ;  but  we  do  think  the  evidence  was 
•competent,  because  it  is  to  be  regarded  as  an  admission  by 
•conduct. 

We  have  carefully  studied  the  evidence,  and  we  can  not  re- 
sist the  conclusion  that  the  trial  court  erred  in  applying  the 
law  to  it.  Knopf  signed  as  an  endorser,  and,  as  we  have 
«een,  was  prima  facie  liable  in  that  capacity.  We  can  find 
no  evidence  that  he  undertook  in  any  other  capacity,  although 
we  have  given  it  the  most  careful  scrutiny.  The  uncontra- 
dicted evidence  is,  that  he  refused  to  sign  as  maker,  and 
there  is  no  evidence  that  he  agreed  to  be  held  as  a  co-surety. 
In  the  absence  of  evidence  showing  that  he  undertook  as  co- 
surety he  can  not  be  compelled  to  contribute.  Schxdz  v. 
Klenk,  49  Ind.  212;  Nurre  v.  Chittenden,  56  Ind.  462;  i?i7- 
iegaa  v.  Stephenson,  75  Mo.  118  (42  Am.  Rep.  393) ;  Smith 
Vol.  111.— 37 
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V.  Smith,  1  Dev.  Eq.  (N.  C.)  173;  B^nggs  v.  Boyd,  37  Vt. 
534. 

Evidence  of  the  fact  that  the  endorser  received  monejr 
from  the  principal  to  apply  on  the  note  is  not,  of  itself,  suffi- 
cent  to  entitle  one  who  signs  as  maker  to  contribution.  Thia 
is  obviously  so,  because  the  endorser  is  liable  to  the  creditor^ 
and  has  a  right  to  protect  himself  by  taking  money  from  the 
debtor  without  changing  his  position.  He  is,  to  be  sure^ 
bound  to  apply  the  money  so  received  to  a  reduction  of  the 
debt,  but  he  does  not  change  his  position  to  that  of  a 
surety. 

Judgment  reversed. 

Filed  Sept.  27,1887. 
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No.  11,906. 

Amick  t?.  Butler,  Administratok. 

Life  Insurance. — Insurable  Interest, — No  one  can  have  tlie  benefit  of  an 
insurance  effected  by  himself  upon  the  life  of  another,  unless  he  has  an 
insurable  interest  in  the  life  insured. 

Same. — Crediior's  Tnsui'oble  Interest  in  Life  of  Del^or, — Amount  of  Inswranee 
Permissible. — A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor^ 
and  may  in  good  faith  take  insurance  upon  his  life.  The  amoaat  of 
the  insurance  obtained  must  bear  some  just  proportion  to  the  debt,  or 
the  extent  of  the  obligation  assumed,  and  the  contingencies  attending- 
the  maintenance  of  the  policy,  though  it  can  not  be  limited  to  the 
amount  of  the  debt. 

Same. — Liability  of  Creditor  for  Surplus  After  Pafjment  of  Debt. — Where  money 
has  been  collected  upon  a  policy  of  insurance  which  had  its  inception 
in  a  scheme  of  mere  speculation  on  the  life  of  the  insured,  or  where  in- 
surance is  taken  out  bv  a  debtor  as  securitv  for  the  benefit  of  his  cred- 
iter,  the  expense  of  procuring  and  continuing  the  policy  being  borne 
by  the  former,  the  amount  collerted,  less  the  debt  secured  or  the 
sums  advanced  in  obtaining  and  keeping  the  policy  in  force,  may  be 
recovered  by  the  personal  representatives  of  the  person  insured. 

Same. —  }Vken  Qrerlitor  Entitled  to  Full  AmowrU  of  Policy. — Where  a  creditor 
receives  from  his  debtor  a  policy  of  insurance  on  the  life  of  the  latter. 
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paying  all  the  expenses  attending  the  issuance  thereof,  and  all  subse- 
quent assessments  and  charges  thereon,  and  being  named  therein  a» 
beneficiary,  and  upon  the  death  of  the  debtor  receives  the  amount  stip- 
ulated therein,  which  is  largely  in  excess  of  the  indebtedness  and  the 
expenses  of  insurance  paid  by  him,  he  is  not  liable  to  the  representatives 
of  the  debtor  for  such  excess,  although  it  had  been  agreed  between  the 
parties  that  if  the  debtor  should  pay'  the  indebtedness  and  the  expense 
of  insurance  the  policy  should  be  turned  over  to  him. 

X  From  the  Jennings  Circuit  Court. 

/.  Overmyer,  for  appellant. 
yT,  C.  Batchelor,  for  appellee. 

^Mitchell,  J.-^uit  by  Butler,  administrator  of  the  estate 
of  Frazee,  deceased^  against  Araick,  to  recover  part  of  the 
amount  which  the  latter  received  on  a  policy  of  life  insur- 
ance which  had  been  effected  on  the  life  of  the  plaintifip's 
decedent. 

The  facts  most  favorable  to  the  plaintiff's  theory  are  com- 
prised in  the  following  statement :  On  the  23dday  of  March, 
1877,  Decatur  M.  Frazee  was  indebted  to  Amick  in  the  sum 
of  about  six  hundred  dollars.  By  agreement  with  Amick, 
Frazee  made  an  application  to  the  U.  B.  Mutual  Aid  Society 
of  Pennsylvania,  a  mutual  life  insurance  company,  for  mem- 
bership in  that  society.  Upon  due  examination  he  was  ad- 
mitted as  a  member,  receiving  a  certificate  in  which  Amick, 
his  heirs  and  assigns,  were  designated  as  the  beneficiaries, 
and  were  to  become  entitled  upon  the  death  of  Frazee  to  two 
thousand  dollars,  upon  condition  that  the  terms  and  condi- 
tions of  the  certificate  of  membership  should  be  complied 
with.  Amick  was  designated  in  the  application  and  in  the 
certificate  of  membership  as  a  creditor.  The  amount  of  the 
indebtedness  was  erroneously  stated  in  the  application  at  two 
hundred  and  fifty  dollars.  The  proof  showed  that  it  was  about 
six  hundred  dollars.  All  the  expenses  incident  to  the  issuance 
of  the  certificate,  and  all  the  annual  payments  and  assess- 
ments stipulated  in  the  certificate  of  membership  to  be  paid 
by  Frazee,  were  to  be  and  were  paid  by  Amick.     At  the 
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time  the  policy  was  issued  it  was  orally  agreed  that  if  Frasee 
should  at  any  time  thereafter  pay  his  indebtedness,  and  reim- 
burse Amick  for  the  cost  of  obtaining  the  policy  and  carry- 
ing the  insurance,  the  latter  would  turn  over  the  policy  to 
the  former. 

On  the  16th  day  of  April,  1879,  Frazeedied  without  hav- 
ing paid  any  part  of  his  debt,  and  without  having  paid  any 
part  of  the  cost  of  procuring  and  continuing  in  force  the 
certificate  of  membership. 

The  society,  upon  due  proof  of  the  death  of  Frazee,  paid 
to  Amick  about  nineteen  hundred  and  sixty-three  dollars,  in 
discharge  of  its  liability  upon  the  certificate.  After  deduct- 
ing the  amount  of  the  indebtedness  and  the  sums  advanced 
for  the  insurance,  it  was  found  that  there  remained  of  the 
sum  received  from  the  society  twelve  hundred  and  fifty-nine 
dollars  and  fifty-eight  cents,  which  the  administrator  of 
Frazee  had  demanded  from  Amick.  The  latter  having  re- 
fused payment,  the  court  gave  judgment  in  favor  of  the  ad- 
ministrator for  the  amount. 

The  propriety  of  the  x^onclusion  of  the  learned  court  on 
the  foregoing  facts  involves  all  the  questions  in  the  record. 

In  support  of  the  judgment  so  given,  it  is  contended  that 
the  riglit  of  a  creditor  in  the  proceeds  of  a  policy  of  insur- 
ance upon  the  life  of  his  debtor,  is  limited  to  the  amount  of 
the  debt  and  necessary  expenses  on  account  of  which  the  in- 
surance was  talren  out  and  maintained.  When  the  debt  and 
expenses  are  extinguished,  the  argument  is,  the  excess  be- 
longs to  the  legal  representative  of  the  deceased  debtor,  and 
may  be  recovered  from  the  creditor,  to  whom  payment  has 
been  made,  as  money  had  and  received  to  the  use  of  the 
debtor's  representative. 

This  conclusion  is  predicated  upon  the  rule,  the  effect  of 
which  is  that  one  having  no  insurable  interest  in  the  life  of 
another  may  not,  by  means  of  insurance,  speculate  upon  the 
life  of  the  person  insured.     The  insurable  interest  can  not, 
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it  is  contended^  exceed  the  amount  of  the.  4^bt;  hcDce,  the 
person  obtaining  the  insurance  must  account  for  the  excess. 

Upon  considerations  of  public  policy,  the  general  rule  has 
long  prevailed  that  insurance  taken  out  and  obtained  by  one 
upon  the  life  of  another,  in  whose  life  the  person  procuring 
the  insurance  had  at  the  time  no  insurable  interest,  is  in- 
valid. Elkhart,  ete.,  Ass'n  v.  Hougkttm,  103  Ind.  286  (53 
Am.  R.  514);  CorUinerUal  Life  Ins.  Co.  v.  Volger,  89  Ind. 
672  (46  Am.  R.  185). 

A  policy  taken  upon  the  life  of  another,  for  specula- 
tive purposes  merely,  is  regarded  as  nothing  more  than  a 
wager  on  the  life  of  the  person  insured.  Such  a  transaction 
is  assigned  a  place  in  the  catalogi|b  of  gambling,  and  is 
jUftlly;^  condemned  by  the  law.  i2u86  v.  Mviual  Benefit,  ete,, 
Cb.,  2$*-N.  Y.  516;  Brockway  v.  M^tUual  Benefit,  ete.,  Co.,  9 
Fed.  lilep.  249 ;  Bliss  Life  Ins.,  section  9. 

No  one  can  '  have  the  benefit  of  an  insurance  effected  by 
himself  upon  the  life  of  another,  unless  he  has  an  insurable 
interest  in  the  life  insured. 

Where  money  has  been  collected  upon  a  policy  which  had 
its  inception  in  a  scheme  of  mere  speculation  upon  the  life 
of  the  person  who  is  the  subject  of  insurance,  or  where  in- 
surance is  taken  out  by  a  debtor  as  a  security  for  the  benefit 
of  his  creditor,  the  expense  of  procuring  and  continuing  the 
policy  being  borne  by  the  former,  the  authorities  justify 
the  concliisipn  in  either  case  that  the  amount  collected, 
less  the  debt^secured  or  the  sums  advanced  in  obtaining  and 
keeping  the  policy  in  force,  may  be  recovered  by  the  per- 
sonal representatives  of  the  person  insured.  Gfilbert  v. 
Moo8e,\04  Pa.  St.  74  (49  Am.  R.  570);  Cammaek  v.  Lewis, 
15  Wall.  643;  Page  Y..Bumstine,  102  U.  S.  664;  Wdmock 
v.  Davis,  104  U.  S.  775;  Button  v.  Willn^,^2  N.  Y.  312; 
Drysdaie  v.  Piggott,  8  DeGex,  M.  &  G.  546;  Lea  v.  Hinton^ 
5  DeOex,  M.  &  G.  823. 

In  case  the  policy  originates  in  a  transaction  which  the  law 
condemns,  or  where  the  debtor,  having  taken  insurance  on 
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his  own  life,  at  his  own  expense,  merely  pledges  the  policy 
:'.s  a  security  for  an  existing  debt,  the  holder,  whether  by  as- 
i-ignment  or  otherwise,  who  receives  the  entire  proceeds,  will 
])e  regarded  as  a  trustee  of  the  representatives  of  the  insured 
ibr  the  amount  received,  less  the  amount  of  his  debt,  or  the 
sum  advanced  on  the  policy.  American  Life,  etc.,  Co,  v. 
Robertshaw,  26  Pa.  St.  189;  Matthews  v.  Sheehan,  69  N.  Y. 
585. 

Thus,  in  Bruce  v.  Garden,  5  Ch.  App.  C.  32,  the  language  of 
Lord  Hatherley  is :  "  The  court  requires  distinct  evidence 
of  a  contract — that  the  creditor  has  agreed  to  effect  a  policy, 
and  that  the  debtor  has  agreed  to  pay  the  premiums,  and  in 
that  case  the  policy  will  be  held  in  trust  for  the  debtor." 

The  case  under  consideration  is  not  within  the  facts,and 
hence  is  not  governed  by  the  principles  which  ruled  the  cases 
above  mentioned. 

This  is  a  case  in  which  a  debtor,  presumably  at  the  solici- 
tation of  his  creditor,  effected  an  insurance  on  his  own  life 
for  the  benefit  of  his  creditor,,  the  latter  being  designated  in 
the  policy  as  the  beneficiary,  and  agreeing  to  pay  the  expense 
of  effecting  the  insurance  and  of  keeping  the  policy  in  force. 
It  was  also  agreed  that  the  debtor  might  at  any  time  pay  the 
debt,  and  reimburse  the  creditor  for  outlays  in  effecting  and 
maintaining  the  insurance,  and  thereby  entitle  himself  to  an 
assignment  of  the  policy.  It  has  never  been  seriously  ques- 
tioned but  that  a  person  may  insure  his  own  life,  and  by  the 
terms  of  the  policy  appoint  another  to  receive  the  money, 
upon  the  event  of  the  death  of  the  person  whose  life  is  in- 
sured; or,  having  taken  a  policy,  valid  in  its  inception,  that 
he  may  in  good  faith  assign  his  interest  in  such  policy,  as  in 
any  other  chose  in  action.  Hutson  v.  Merrifield,  61  Ind,  24 
(19  Am.  R.  722) ;  Franklin  Life  Ins.  do.  v.  Seflon,  53  Ind. 
380;  Ashley  v.  Ashley,  3  Sim.  149;  Mutual  Life  Ins.  Ch.  v. 
Affen,138  Mass.  24;  Clark  v.  Allen,  11  R.  I.  439  (23  Am. 
IS,.  496).  See,  also,  note  to  Qark  v.  Allen^  stipra,  17  Am. 
Law  Reg.  86 ;  New  York  MuL  Life  Ins.  Co.  v.  Armstrongy 
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117  U.  8.  591 ;  Archibald  v.  MiU/ual  Life  Ina.  Co.,  38  Wis. 
542;  Eckel  v.  Menner,  41  Ohio  St.  232. 

la  either  case  the  essential  point  is  that  the  transaction  be 
dona  fide,  and  not  merely  a  cover  for  obtaining  wagering  or 
merely  speculative  insurance,  and  a  device  to  evade  the  law. 
Providerdy  etc.,  Co.  v.  Baum,  29  Ind.  236  ;  Olmsted  v.  Keyes, 
S5  N.  Y,  593 ;  Campbell  v.  New  England  M.  L.  Ins.  Co.,  98 
Mass.  381 ;  Connecticut  Mut.  Life  Lis.  Co.  v.  Schaefer,  94  U. 
S.  457 ;  Guardian  M.  L.  Lis.  Co.  v.  Hogan,  80  111.  35  (22 
Am.  R.  180)  ;  Murphy  v.  Red,  35  Alb.  Law  Jour.  490 ;  Cun- 
ningham v.  Smithy  70  Pa.  St.  450. 

The  cases  which  hold  invalid  the  taking  or  assignment  of 
insurance  policies  turn  upon  the  fact  that  in  each  case  the 
transaction  was  found  to  be  merely  colorable,  and  a  scheme 
to  obtain  speculative  insurance.  Franklin  Life  Ins.  Co.  v. 
Hazzardy  41  Ind.  116  (13  Am.  R.  313) ;  Cammack  v.  Lewis, 
^pra  ;    Wa^mock  v.  Davis,  supra, 

.^Vhere  the  person  whose  life  is  insured  is  the  real  con- 
tracting party,  and  continues  to  pay  the  premiums,  it  is  of 
no  consequence  that  the  beneficiary,  or  appointee  in  the 
policy,  has  no  insurable  interest  in  the  life  of  the  insured. 
In  such  a  case  the  policy  is  valid  in  any  event,  and  if  the 
beneficiary  or  assignee  be  a  creditor,  and  holds  the  policy  as 
a  security  merely,  he  will  be  a  trustee  for  the  excess,  as  is 
any  other  creditor  who  holds  securities  for  a  debt.  In  case, 
however,  the  party  insured  is  only  nominally  the  oontract- 
ing  party,  while  the  beneficiary  named  in  the  policy,  or  the 
assignee,  has  in  reality  procured  the  insurance,  and  paid  the 
premiums,  then,  in  order  that  the  transaction  may  be  taken 
out  of  the  category  of  wagering  contracts,  the  beneficiary 
must  have  had  an  insurable  interest  of  a  pecuniary  character, 
<iv  of  that  nature,  either  present  or  prospective,  at  the  time 
the  policy  had  its  inception.  A  policy  so  taken  is  the  prop- 
erty of  the  beneficiary,  who  occupies  in  that  event  no  trust 
relation  to  the  debtor.     Hine  &  Nichols  Life  Ins.  75. 

That  a  creditor  has  an  insurable  interest  in  the  life  of  his 
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debtor  has  never  been  controverted.  It  is  universally  allow- 
able that  a  creditor  may  in  good  faith  take  insurance  upon 
the  life  of  his  debtor,  either  by  procuring  a  policy  in  which 
he  is  designated  as  the  beneficiary,  or  by  assignment.  »We 
know  of  no  authority  to  the  contrary  of  this.  While  this, 
is  true,  the  amount  of  the  insurance  obtained  must  bear  some 
just  proportion  to  the  debt,  or  the  extent  of  the  obligatioa 
assumed  by  the  beneficiary,  and  the  probable  contingencies, 
attending  the  future  maintenance  of  the  policy.  The  cir- 
cumstances must  be  such  as  not  to  raise  the  presumption  that 
the  transaction  on  its  face  was  a  mere  speculation. 

As  was  said  by  the  learned  judge  in  Fox  v.  Penn  M.  i« 
Ins.  Co.,  4  Big.  L.  &  A.  Ins.  Rep.  458 :  *'  If  a  man  shouUfi 
owe  me  $10,  I  can  not  go  and  insure  his  life  to  the  extent 
of  $10,000."     Mowry  v.  Home  Life  Ins.  Co.,  9  R.  I.  346. 

The  policy  can  not,  however,  be  limited  to  the  amount  of 
the  debt.  If  it  were  otherwise  the  creditor  would  inevitably 
be  compelled  to  lose  whatever  sums  he  might  be  required  to 
pay  in  effecting  the  insurance  and  paying  premiums. 

The  beneficiary  takes  the  chances  of  all  future  contingent- 
cies,  including  the  continued  solvency  of  the  company;  or  if 
it  be  a  company  in  which  the  fund  is  to  be  accumulated  by* 
assessments  upon  the  members,  that  a  sufiicient  number  will 
continue  therein  to  pay  the  debt  and  reimburse  him  ibr  his. 
advances. 

No  general  rule  applicable  to  all  cases  can  be  laid  down,, 
except  that  the  interest  must  be  of  a  substantial  character,, 
and  such  as,  under  all  the  circumstances,  to  take  from  the 
transaction  the  suspicion  of  mere  wagering.  ChrmecUcuJt 
Mutual  Life  Ins.  Co.  v.  Lochs,  108  U.  S.  498. 

In  the  case  befoi*e  us  the  application  for  membership  shows- 
that  the  person  whose  life  was  insured  was  within  a  few 
months  of  forty-nine  years  old,  and  in  good  health.  The 
certificate  of  membership  required  the  payment  of  sixteen 
dollars  into  the  treasury  of  the  society  the  first  year,  ten  dollars^ 
annually  for  the  ensuing  four  years,  and  four  dollars  annually 
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thereafter  during  the  lifetime  of  the  member^  besides  pay- 
ing into  the  treasury^  upon  the  death  of  each  member^  his- 
pro'^rata  mortality  assessment.  In  consideration  of  the 
agreement  to  comply  with  these,  among  other  conditions, 
the  society  agreed  to  pay  the  beneficiary  named,  absolutely,, 
upon  the  death  of  the  member,  the  sum  of  two  thousand  dol- 
lars. In  the  language  of  the  court  in  Bemn  v.  Obnneciicut 
Mviuai  Lift  Ins.  Co.,  23  Conn.  244 :  "All  the  books  hold 
this  to  be  a  sufficient  interest  to  sustain  a  policy  of  insur- 
ance. *  *  *  The  policy  must,  we  think,  be  held  to  be  a 
valued  policy."  See  note  to  Ourrier  v.  Continental  Life  Ins^ 
Cb.,  52  Am.  Rep.  134.  The  transaction  being  thus  relieved 
from  any  features  of  a  merely  speculative  character,  the  policy 
vested  an  absolute  right  in  the  beneficiary  named  therein  to- 
collect  from  the  society  upon  the  death  of  the  member  the 
fulLamount  stipulated  to  be  paid,  and  the  amount  thus  col- 
lected became  the  property  of  the  beneficiary,  unless  the 
parol  agreement  to  turn  the  policy  over  to  the  debtor  upon 
the  conditions  already  stated  afiected  the  creditor  with  an 
enforceable  trust  in  favor  of  the  personal  representative. 
We  can  discover  no  principle  upon  which  a  trust  can  be 
maintained,  in  the  absence  of  any  offer  by  the  debtor  in  his 
lifetime  to  pay  the  debt  and  reimburse  the  creditor  for  hia 
advances.  The  right  to  the  insurance  vested  absolutely  in 
the  beneficiary  as  soon  as  the  contract  of  insurance  was  con- 
summated. "The  moment  this  policy  was  executed  and 
delivered,  it  became  property,  and  the  title  to  it  vested  in 
some  one.  It  will  not  be  claimed  that  it  vested  in  the  per- 
son whose  life  was  insured.  It  must  have  vested  then  in 
all  or  in  a  part  of  the  payees.'^  Continental  Life  Ins.  Co.  v. 
Palmer,  42  Conn.  60. 

The  transaction  had  none  of  the  characteristics  of  a  mort- 
gage. It  was  entirely  at  the  option  of  the  debtor  whether 
or  not  he  would  reimburse  the  creditor  for  the  sums  expended 
in  procuring  the  insurance.  Whatever  the  creditor  might 
have  done  in  respect  to  the  collection  of  his  debt,  it  was  be- 
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youd  his  power  to  compel  the  iusured  to  reimburse  him  for 
his  advances  in  procuring  and  maintaining  the  policy.  The 
debtor  had  not  agreed  to  repay  advances  voluntarily  made. 
The  advances  having  been  made  for  the  creditor's  own  benefit, 
he  had  no  remedy  against  the  debtor  or  his  legal  representa- 
tive to  recover  them.  The  rule  in  cases  involving  analogous 
principles  is  that  where  the  owner  of  property  vests  the  title 
absolutely  in  another  in  pursuance  of  an  agreement  which 
gives  the  grantor  the  option  to  repurchase  or  not,  at  his  elec- 
tion, the  transaction  does  not  create  a  mortgage.  Voss  v. 
JEller,  109  Ind.  260;  Hays  v.  Carr,  83  Ind.  275. 

The  right  to  the  policy,  and  to  the  benefits  to  be  derived 
therefrom,  was  absolute  in  the  beneficiary  until  both  the 
debt  and  the  advances  were  paid,  even  conceding  that  the 
oral  agreement  referred  to  would  have  been  enforceable  in 
the  lifetime  of  the  insured. 

The  beneficiary  in  a  life  policy,  who  has  an  insurable  in- 
terest in  the  life  of  tlie  insured,  at  the  inception  of  the  policy, 
may  enforce  payment  for  the  full  amount,  notwithstanding 
the  debtor,  on  whose  life  it  runs,  may  have  paid  the  debt 
"Any  interest  sufficient  to  justify  the  insurance,  and  relieve 
it  of  the  gambling  aspect,  will  render  it  valid,  and  such  policy 
will  continue  valid  in  the  hands  of  a  beneficiary  or  assignee, 
regardless  of  the  cessation  of  interest,  provided  the  fiicts 
show  entire  good  faith  and  a  sufficient  justification."  Hine 
&  Nichols  Life  Insurance,  82;  Olmsted  v.  Ket/ea,  supra; 
ConnecticxU  Mut.  Life  Ina.  Co.  v.  Schaefer,  supra. 

Perhaps,  owing  to  the  peculiar  nature  of  contracts  sach 
as  we  are  considering,  if  the  debtor,  in  his  lifetime,  had 
tendered  the  amount  of  the  debt  and  the  advances,  the  claim 
of  the  legal  representative  might  be  supported.  But,  in  the 
absence  of  an  oflTer  to  comply  with  his  agreement,  we  can 
discover  no  rational  ground  upon  which  the  court  can  now 
compel  the  appellant  to  surrender  money  to  which,  accord- 
ing to  every  principle  of  law,  he  has  a  perfect  title,  and  in 
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which  neither  the  debtor  nor  hia  representatives  ever  had  any 
interest^  legal  or  equitable. 

A  distiuguidhiug  element  in  the  determination  of  cases  of 
this  character  is,  wlicther  the  one  whose  life  is  insured  so  con- 
tracts himself  to  pay  the  premiums  that  an  action  could  be 
maintained  against  him  by  the  creditor  for  that  amount.  If 
such  a  contract  is  shown,  then  the  policy  is  to  be  regarded  as 
a  collateral  security,  and  the  debtor  is  entitled  to  it  upon  the 
extinguishment  of  the  principal  debt;  while,  on  the  other 
hand,  if  the  creditor  pays  the  premiums,  and  the  debtor  is 
under  no  obligation  to  repay  them,  the  right  of  the  ci^editor 
is  absolute.  Freme  v.  Brade,  2  De  Gex  &  J.  582 ;  Knox  v. 
Turner,  Law  Kep.,  5  Ch.  App.  515 ;  Gottlieb  v.  Oranch,  4  De 
G.,M.  &  G.  440;  Godsal  v.  Webb,  2  Keen,  100. 

As  has  already  been  seen,  the  debtor  neither  paid  nor  was 
he  under  any  obligation  to  pay  the  premiums. 

Within  all  the  rules,  therefore,  the  appellant  became  the 
absolute  owner  of  the  policy,  without  any  outstanding  equity 
in  the  debtor  or  his  representative,  until  such  payment  was 
made  or  tendered  according  to  the  coptract. 

Judgment  reversed,  with  costs.  ^  A, 

Filed  June  23, 1887 ;  petition  for  a  reliearing  overruled  No7.  30,  1887. 
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INbqlioence.— Cbmtnon  Oarrier.^Streel  Railway  Company,— Skill  and  Cart         161     87 

,  _  j lot       Wl 

Bequired, — A  street  railway  company  is  a  common  carrier  of  passengers,         ^^^ '  537 


with  duties  and  responsibilities  analogous  to  those  of  a  railway  com-        1166   702 
pany,    and  is  required  to  exercise  the  highest  degree  of  care  and  skill 
in  the  transportation  of  passengers,  by  providing  suitable  tracks,  rolling 
stock,  etc.,  keeping  pace  with  science,  art  and  modem  improvements  in 
(heir  application  to  such  transportation. 
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Same. — Defediot  Traeki, — A  street  railway  company  is  guilty  of  n^ligence 
when  it  attempts  to  run  its  cars  over  a  palpably  defective  place  in  its. 
track,  when  by  the  use  of  such  increased  vigilance  and  care  as  are  prac- 
ticably available  the  safety  of  its  passengers  is  nut  well  assured. 

SamjB. — Implied  Invitaiion  to  Ptuatagen, — ContribtUory  ^egiifjciict, — When  a 
duly  equipped  car  is  placed  upon  a  street  railway  track,  under  circum- 
stances indicating  that  it  is  ready  to  receive  passengers  and  about  U> 
proceed  on  its  way  for  their  transportation,  an  invitation  to  all  suitable 
persons  to  enter  and  become  passengers  is  implied,  and  the  acceptance 
of  such  an  invitation  can  not  be  held  to  be  contributory  negligence  on 
the  part  of  a  passenger,  although  he  may  have  knowledge  that  portions, 
of  the  track  over  which  he  is  to  be  carried  are  defective,  he  having  u 
right  to  presume  that  all  necessary  precautions  have  been  taken  to  secure 
his  safety. 

Same. — Aaumplion  cf  RitJa. — IVading, — ilninoer.—In  an  action  against  a 
common  carrier  for  negligence  in  its  transportation  of  pa)isengers, where* 
an  agreement  on  the  part  of  the  plaintiff  that  he  will  aiisume  all  risk& 
is  relied  upon  as  a  defence,  it  must  be  specially  pleaded. 

From  the  Marion  Superior  Court. 

H.  O.  Allen  and  F.  Winter,  for  appellant. 
B.  Harrison,  W.  H,  H,  JUillet*  and  /.  B.  Elam,  for  ap- 
pellee. 

NiBLACKy  J. — This  was  an  action  by  Louisa  B.  Twiname 
against  the  Citizens  Street  Railway  Company  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  by  her 
while  riding  on  one  of  the  eompany^s  cars  on  the  7th  day  of" 
May,  1883.     The  answer  was  in  general  denial. 

There  was  evidence  tending  to  show,  that  at  the  time  the 
injuries  complained  of  were  received  the  plaintiff  resided  on 
Massachusetts  avenue,  in  the  northeastern  part  of  the  city 
of  Indianapolis;  that,  on  the  morning  of  the  day  named, 
she  came  down  on  an  errand  to  a  wholesale  business  house 
on  South  Meridian  street  near  the  union  depot ;  that,  after 
completing  her  business  with  the  wholesale  house,  she  went 
across  to  a  point  nearly  opposite  on  Illinois  street,  where  she 
found  a  Massachusetts  avenue  street  car,  belonging  to  the 
street  railway  company,  standing  on  the  track,  headed  in  a 
northern  direction,  which  was  the  direction  in  which  she 
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Avished  to  go  on  her  return  to  Massachusetts  avenue;  that 
she  entered  the  car  in  question^  with  other  passengers,  and, 
after  depositing  her  car  fare  in  the  box  provided  for  that 
purpose,  took  her  seat ;  that  the  car  soon  started  northward 
along  Illinois  street,  where  in  a  short  time  it  came  to  a  place 
at  which  employees  of  the  company  were  digging  under  and 
repairing  the  track ;  that,  at  that  point,  the  car  was  run  off 
or  precipitated  from  the  track,  by  means  of  which  the  plaintiff 
was  thrown  heavily  against  one  of  the  seats  and  then  to  the 
bottom  of  the  car ;  that,  sick  and  faint,  she  was  assisted  out 
of  the  car;  that  she  was  then  about  to  seek  other  means  of 
t^ouveyance  home;  that  one  of  the  company's  employees 
thereupon  insisted  that  she  had  better  wait  until  the  car 
.should  be  replaced  upon  the  track,  as  it  would  be  in  a  short 
time,  when  she  could  continue  on  her  journey  in  the  same 
•car;  that  she  did  so  wait  for  a  short  time,  and  until  the  ear 
was  replaced  upon  the  track,  when  she  re-entered  it  and  took 
a  seat ;  that,  after  proceeding  a  short  distance,  the  car  again 
ran  off  the  track,  as  a  result  of  which  she  was  again  thrown 
heavily  down ;  that  on  reaching  home  the  plaintiff  was  in 
much  pain  and  ascertained  to  be  severely  bruised. 

There  was  also  evidence  tending  to  show  that  the  plaintiff 
•either  must  have  known,  or  could  easily  have  seen,  that  the 
track  was  torn  up  and  being  repaired  at  the  places  at  which 
the  car  ran  off. 

There  was  likewise  some  evidence  tending  to  prove,  that 
when  the  plaintiff  was  about  to  re-enter  the  car  after  it  first 
ran  off  the  track,  one  of  the  company's  employees  warned 
her  not  to  do  so  until  aft^r  it  had  passed  the  place  at  which 
it  went  off  the  second  time,  and  that  she  refused  to  heed  the 
warning,  but  as  to  that  the  evidence  was  seriously  conflicting. 

The  court  trying  the  cause  at  special  term,  on  its  own  mo- 
tion, gave  the  jury  a  series  of  instructions,  the  fourth  and 
eighth  of  which  were  as  follows : 

"  4.  A  street  car  company  is  a  common  carrier,  and,  while 
it  is  not  an  insurer  of  the  safety  of  its  passengers,  it  is  bound 
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to  exercise  the  highest  degree  of  skill  and  foresight  for  the 
safe  carriage  of  such  passengers  upon  its  cars ;  and  this  care 
and  foresight  must  extend  not  only  to  the  running  of  its 
cars,  but  also  to  the  constructiou  and  repairs  of  its  tracks 
and  for  injuries  caused  to  a  passenger,  by  reason  of  failure 
to  exercise  such  skill  and  foresight,  it  is  liable  to  such  pas- 
senger, provided  such  passenger  was  not  guilty  of  any 
negligence  directly  and  materially  contributing  to  produce 
such  injuries/' 

"  8.  Again,  it  docs  not  necessarily  follow  that  a  passe.nger 
is  guilty  of  negligence  in  getting  upon  a  car,  even  if  it  be 
proved  that  such  passenger  knew  that  the  track  was  unsafe. 
For  example,  if  the  car  upon  which  the  plaintiff  was  riding 
at  the  time  of  the  accident  in  controversy  was  standing  upon 
the  track,  and  she  and  others  Were  permitted  to  get  on  and 
deposit  their  fares,  this  may  be  considered  as  sufficient  evi- 
deace,  in  the  absence  of  evidence  to  the  contrary,  of  an  invi- 
tation by  the  company  to  her  to  take  passage,  and  if  she 
availed  herself  of  such  invitation  she  can  not  be  deemed 
guilty  of  negligence  in  so  doing  merely  from  the  further  feet, 
if  such  is  the  fact,  that  she  knew  the  track  was  being  re- 
placed or  repaired,  and  was  in  a  dangerous  condition  ;  for  she 
had  a  right  to  presume,  in  the  absence  of  knowledge  to  the 
contrary,  that  the  defendant  had  used,  or  would  use,  due  care 
to  avoid  the  danger  to  passengers  incident  to  the  dangerous 
condition  of  the  track — that  is,  such  care  as  a  person  of  the 
highest  degree  of  skill  and  foresight,  with  knowledge  of  all 
the  existing  facts  and  circumstances,  would  probably  have 
used,  in  view  of  such  dangers,  to  guard  against  accidents  to 
passengers  by  reason  thereof.  But  if  the  plaintiff  knew  that 
there  was  a  dangerous  place  in  the  track,  and  was  warned  by 
the  employees  of  the  defendant  not  to  get  in  the  car  until 
after  it  had  gotten  over  such  place,  but  she  persisted,  in  spite 
of  such  warning,  in  getting  in  and  taking  the  risk,  and  after 
so  getting  in  she  received  the  injuries  of  which  she  com- 
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plains,  then  she  must  be  deemed  guilty  of  contributory  neg- 
ligence, and  can  not  recover." 

A  verdict  and  judgment  for  the  plaintiff  followed,  and  the 
judgment  thus  obtained  was  affirmed  at  general  term. 

Questions  were  reserved,  and  have  been  elaborately  pre- 
sented, upon  the  instructions  set  out  as  above. 

A  railway  company  is  a  common  carrier  of  passengers  as 
well  as  of  freight.  A  street  railway  company  is  also  a  com- 
mon carrier  of  passengers,  with  duties  and  responsibilities 
entirely  analogous  to,  and  substantially  the  same  as,  those 
of  a  railway  company  in  the  carriage  of  passengers.  Both 
are  railway  companies  within  the  usual  meaning  of  that  term, 
and  the  same  general  rules  and  degree  of  care  in  the  trans- 
portation of  passengers  must  be  observed  by  each.  Thomp- 
son Carriers  of  Passengers,  26,  442;  Madison,  etc.,  R.  R. 
Co.  V.  Taffe,  37  Ind.  361 ;  Hutchinson  Carriers,  sections  500, 
501,  602,  503,  504. 

Carriers  of  passengers  are  required  to  exercise  the  utmost 
skill  and  foresight  in  the  performance  of  their  duty  as  such 
carriers.  See  1  Lacey  Digest  of  Railway  Decisions,  412, 
paragraph  99,  and  authorities  cited ;  also,  Terre  Haute,  etc, 
R.  R.  Co.  V.  Buck,  96  Ind.  346,  and  Bedford,  etc.,  R.  R. 
Co.  V.  Rainbolt,  99  Ind.  551. 

This  is  the  equivalent  of  requiring  that  the  highest  de- 
gree of  care  and  skill  shall  bo  used  in  the  transportation  of 
passengers  as  the  rule  is  stated  by  many  of  the  decided  cases. 
See,  also,  Lacey  Digest,  and  the  cases  tliere  cited. 

Railway  companies  are  bound  to  provide  suitable  tracks, 
rolling  stock,  and  all  other  agencies  required  by  the  business 
which  they  assume  to  transact,  and  in  this  respect  they  must 
keep  pace  with  science,  art  and  modern  improvements  in 
their  application  to  the  transportation  of  passengers.  Hutch- 
inson, supra,  sections  524  and  529  ;  Cleveland,  etc,  R.  R.  Co. 
V.  Newell,  104  Ind.  264(54  Am.  R.  312) ;  Louisville,  etc.,  R. 
W.  Co.  V.  Jones,  108  Ind.  551. 

Any  neglect  of  these  requirements  which  results  in  an  mjury 
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lo  a  passenger^  against  which  prudence  and  foresight  might 
have  guarded^  renders  a  railway  company  liable.  1  Lacey, 
Mpra,  412,  paragraphs  100,  101,  102,  103  and  110. 

There  was,  consequently,  no  error  in  giving  the  fourth  in- 
struction to  the  jury  so  far  as  it  related  to  the  requisite  de- 
gree of  skill  and  tbresight.  To  constitute  a  person  a  com- 
mon carrier  he  must  hold  himself  out  as  such.  This  may  be 
done  either  by  advertising  or  by  engaging  in  the  business  of 
a  common  carrier,  and  the  general  acceptance  of  employment 
Incident  to  such  business.  Thompson  Carriers,  supra; 
Hutchinson,  supra,  section  48. 

Having  thus  held  himself  out,  he  incurs  certain  obliga- 
tions of  a  public  or  general  character  which  can  only  be  met 
by  a  proper  discharge  of  the  duties  devolving  upon  him  as  a 
common  carrier.  As  a  consequence,  whenever  a  quantity  of 
gootls,  or  a  passenger,  by  any  of  the  usual  methods,  comes 
into  the  possession  of  a  common  carrier  to  be  transported 
over  his  line,  he,  in  the  absence  of  any  agreement  to  the 
contrary,  assumes  all  the  responsibility  which  the  law  at- 
taches to  the  particular  class  of  business  which  he  has  thus 
undertaken  to  perform.  If  it  be  a  passenger,  he  impliedly 
.agrees  to  exercise  the  utmost  or  highest  degree  of  skill  and 
foresight  usually  employed  in  his  line  of  business  for  the 
.^afe  transportation  of  such  passenger. 

When  a  duly  equipped  passenger  train  of  cars  is  placed 
upon  a  railway  track,  under  circumstances  indicating  that  it 
is  ready  to  receive  passengers,  and  that  it  is  about  to  proceed 
on  its  way  for  the  transportation  of  passengers,  an  invitation 
to  all  suitable  persons  to  enter  the  cars  and  to  become  passen- 
gers over  its  line  is  thereby  implied.  This  doctrine  is  in 
principle  well  sustained  by  the  authorities.  1  Thompson 
Neg.,  307;  Nave  v.  Mack,  90  Ind.  205  (46  Am.  R.  205); 
Terre  Haute^  etc,,  R,  JB.  Co,  v.  Buck,  supra. 

Where  a  person  thus  enters  a  railway  car  for  the  purpose 
of  becoming  a  passenger,  he  has  the  right,  in  the  absence  of 
3ny  stipulation  or  warning  to  the  contrary,  to  presume  that 
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all  the  necessary  precautions  have  been  taken  for  his  safe 
iransportation,  whatever  the  condition  of  the  track  may  in 
fact  be.  In  such  a  case,  the  reasonable  inference  from  the 
implied  invitation  to  so  become  a  passenger  is,  that  all  suita- 
ble precautions  have  been  taken,  and  the  acceptance  of  such 
^n  invitation  can  not  be  held  to  be  contributory  negligence. 
See  again  Hutchinson,  section  5]  6. 

It  is  a  matter  of  common  observation  that  railway  tracks 
.are  undergoing  frequent,  and  in  many  cases  constant,  repairs, 
and  that  travel  over  them  is  very  seldom  suspended  on  ac- 
<count  of  ordinary  repairs ;  also,  that,  by  an  increased  vigi- 
lance and  care,  passengers  are  usually  carried  safely  over  the 
places  at  which  repairs  are  being  made.  A  railway  company 
is  guilty  of  negligence  when  it  attempts  to  run  its  train  of 
•cars  over  a  torn  up  or  palpably  defective  place  in  its  track, 
when,  by  the  use  of  such  increased  vigilance  and  care  as  are 
practicably  available,  the  safety  of  its  passengers  is  not  well 
assured,  and,  for  the  I'easons  already  given,  the  same  rule  is 
applicable  to  the  management  of  street  railway  lines  of  cars. 
Our  conclusion,  therefore,  is  that  the  eighth  instruction,  as 
applicable  to  certain  features  of  the  evidence  in  this  case, 
stated  the  law  correctly.  Construing  both  instructions  to- 
gether we  see  no  substantial  cause  for  criticism,  much  less  of 
<Mmi  plaint. 

But  the  point  is  also  made  that  the  court  erred  in  the  con- 
^uding  part  of  its  fourth  instruction  in  limiting  what  ought 
to  be  considered  as  contributory  negligence  to  such  negli- 
gence as  may  have  directly  and  materially  contributed  to  the 
infliction  of  the  injuries  complained  of.  This  point  is  based 
«apon  the  alleged  ground  that  so  high  a  degree  of  contribu- 
tory negligence  is  not  required  to  defeat  an  action  like  the 
one  under  consideration. 

Beach,  in  his  work  on  Contributory  Negligence,  at  page  7, 
^eajB :  "  Contributory  negligence,  in  its  legal  signification,  is 
Vol.  111.— 38 
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8Uoh  an  act  or  omission  on  the  part  of  a  plaintiff^  amoanting- 
to  a  want  of  ordinary  care,  as,  concurring  or  co-operating 
with  the  negligent  act  of  the  defendant,  is  a  proximate  caose- 
or  occasion  of  the  injury  complained  of.  To  constitute  con- 
tributory negligence  there  must  be  a  want  of  ordinary  care 
on  the  part  of  the  plaintiff,  and  a  proximate  connection  be- 
tween that  and  the  injury/' 

To  make  such  a  want  of  care  a  proximate  cause  of  an 
injury,  it  must,  accordiag  to  this  well  considered  definition, 
contribute  directly  and  materially  to  the  infliction  of  the  in- 
jury. To  constitute  it  a  proximate  cause  it  must,  in  the 
nature  of  things,  have  some  direct  and  material  relation  to 
the  injury,  and  such  has  been  our  construction  as  to  the  de- 
gree of  contributory  negligence  necessary  to  defeat  an  action 
like  this.  Toledo,  etc.,  R.  W.  Co.  v.  Goddard,  25  Ind.  185; 
Pennsylvania  Go.  v.  Sinclair,  62  Ind.  301  (30  Am.  R.  185)  ; 
Nave  V.  Flacky  supra. 

As  has  been  stated,  there  was  evidence  tending  to  show 
that,  after  the  street  car  ran  off  the  first  time,  an  employee 
of  the  Street  Railway  Company  warned  the  plaintiff  not  to  re- 
enter the  car  until  after  it  had  passed  anotherpoint  of  danger 
in  the  immediate  vicinity.  There  was  further  evidence  tend- 
ing to  prove  that  the  plaintiff  replied  that  she  had  paid  her 
fare  and  would  take  the  risk.  It  is  insisted,  therefore,  that 
the  verdict  was  not  sustained  by  sufficient  evidence. 

In  the  first  place,  conceding  that  the  plaintiff  replied  as 
stated,  her  agreement  to  take  the  risk  was  not  made  until  the 
contract  for  her  safe  transportation  had  already  been  broken. 
In  the  next  place,  the  witness  who  testified  to  having  warned 
the  plaintiff,  as  well  as  to  her  reply,  was  flatly  contradicted 
by  other  witnesses,  thus  presenting  a  case  of  conflict  in  the 
evidence  to  be  passed  upon  by  the  jury,  and  which  we  can 
not  review.  In  the  third  place,  when  an  agreement  on  the 
part  of  the  plaintiff  to  take  the  risk  is  relied  upon  as  a  de- 
fence in  the  class  of  actions  to  which  this  belongs,  the  agree- 
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ment  mast  be  specially  pleaded.     Louuville,  eto.,  R,  R.  Co, 
V.  Orr,  84  Ind.  60;  Pfaffmberger  v.  Platter,  98  Ind.  121. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  27, 1887. 


No.  13,853. 

Rudicel  v.  The  State. 

GitiMiNAii  Law.  —  Forgery, —  Okarader  </  iMtrumerU.  —  An  instrament 
to  which  the  accaeed  intended  to  forge  the  name  of  *' William  R. 
Stephens,"  hut  instead  of  so  writing  it  wrote  the  name  **  Bill  Stevens," 
if  perfect  in  form,  is  calculated  to  deceive,  and  will  support  an  indict- 
ment for  forgery. 

From  the  HuntiDgton  Circuit  Court. 

B.  F.  Ibaoh,  J.  O.  Ibach,  J.  C,  Branyan,  M.  L.  Spenoer  and 
W.  A,  Branyan,  for  appellant. 

L.  T^  Miohener,  Attorney  General,  and  J.  H.  QHletty  for 
the  State. 

Elliott,  J. — Counsel  say  that  '^A  single  proposition  is 
urged  for  the  reversal  of  this  cause ;  that  is,  was  the  instru- 
ment forged  such  an  one  as  would  deceive  or  was  calculated 
to  deceive  any  one?" 

Their  contention  is,  as  we  understand  them,  that,  as  the 
appellant  intended  to  defraud  by  forging  the  name  of  Will- 
iam B.  Stephens,  and  instead  of  writing  that  name  wrote 
the  name  '^  Bill  Stevens,''  no  case  is  made  out,  because  the 
instrument  was  not  such  as  would  deceive  any  person.  We 
can  not  assent  to  this  doctrine.  It  is  true  that  the  forged 
instrument  must  on  its  face  appear  to  be  one  of  some  legal 
efficacy,  but  it  is  sufficient  if  the  legal  validity  be  apparent 
and  not  actual.  It  is  only  where  the  instrument  appears  as 
matter  of  law  to  be  void  that  the  accused  can  escape.     Mr. 
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Bishop  thus  states  the  law :  "  Since  men  are  not  legally  pre* 
«umed  to  know  facts,  a  false  instrument  which  is  good  on 
its  &ce  may  be  legally  capable  of  effecting  a  fraud,  though 
inquiry  into  extrinsic  facts  should  show  it  to  be  invalid  even 
df  it  were  genuine."  2  Bishop  Grim.  Law,  section  541.  In 
rthis  instance  the  note  was  perfect  in  form,  and  it  is  only  by 
inquiry  into  extrinsic  facts  that  it  can  be  ascertained  that  it 
will  not  bind  the  person  whose  note  the  accused  represented 
it  to  be.  If  the  note  had  been  sued  on,  and  it  had  been 
averred  that  William  R.  Stephens  had  executed  it  under  the 
style  'Of  "  Bill  Stevens,"  he,  as  defendant,  would  have  been 
<3onxpelled  to  defend  by  way  of  answer,  and  an  inquiry  into 
•extriDflie  facts  would  have  been  necessary  to  determine  the 
validity  of  the  note,  so  that  it  is  obvious  that  the  validity  of 
the  instrument  could  not  have  been  determined  from  a  mere 
inspection.  If  the  note  had  been  bought  by  the  person  to 
'whom  it  was  offered  as  the  note  of  the  man  William  R. 
^Stephens,  he,  had  he  believed  the  representations  of  the  ac- 
«<)used,  would  have  been  defrauded,  because  the  validity  of 
^he  noie  was  not  disclosed  as  matter  of  law,  but  depended 
4ipon  extrinsic  facts.  It  is  not  the  character  of  the  signa- 
'ture  that  determines,  as  matter  of  law,  the  validity  of  a 
promissary  note  'perfect  in  form  and  substance,  for,  if  the 
note  is  signed,  the  manner  of  signing  does  not  necessarily 
impair  its  force.  It  is  not  necessary  that  the  prosecution 
should  show  that  the  instrument  was  in  due  legal  form;  it  is 
•  sufficient  if  it  be  shown  that  it  so  resembles  a  valid  promis- 
isory  note  as  renders  it  likely  to  deceive  a  purchaser.  Oar- 
mire  V.  I^t€y  104  Ind.  444  ;  Rollins  v.  State,  22  Texas  App. 
548  (58  Am.  Rep.  659). 

Where  the  accused  intends  to  forge  the  name  of  a  person, 
^nd  attempts  to  utter  the  note  as  that  of  the  person  whose 
name  he  intended  to  forge,  he  is  guilty  of  the  crime  of 
forgery,  and  will  not  be  allowed  to  escape  punishment  on  the 
ground  of  an  error  or  omission  in  writing  the  forged  sig- 
nature.    Powers  V,  State,  87  Ind.  97. 
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In  the  case  of  Lemaatera  v.  State,  95  Ind.  367,  the  forged 
note  purported  to  be  signed  by  one  who  could  not  write,  and ^ 
although  a  space  was  left  and  indicated  for  a  mark,  it  was 
held  that  forgery  might  be  alleged  n{M>n  such  a  note,  not- 
withstanding the  fact  that  there  was  no  mark. 

In  Myers  v.  State,  101  Ind.  379,  the  instrument  was  rep- 
resented  to  have  been  executed  by  Vincent  T.  West,  but  it 
was  signed  '^Dr.  West,^^  and. a  conviction  was  sustained. 

It  is  always  competent  to  prove  that  different  names  may,, 
in  fiiot,  identify  or  relate  to  the  same  person.  Johnmrn  v. 
StaUy  46  Oa.  269;  CbmmontoeattA  v.  Qah,  11  Gray,  320; 
State  V.  Dresser,  54  Maine,  569. 

It  is  competent,  therefore,  to  prove  that  a  man  <rfktn  »or 
usaally  «igns  instruments  by  initials,  or  by  any  abbreviartMn 
he  chooses,  or  by  any  familiar  name  others  may  grve'  bkn^ 
and  it  4:an  not  be  said  as  matter  of  law  that  WiUiam '  B. 
Stephens  did  not  c^n  or  usually  sign  his  nanC'^^iBiil 
fkevaas,''  «o  that  it  em  not  *be  held  that  such  a  signatwe 
iditolttetfd  the  invalidity  of  the  dMte. 

'Jodgnvent  affirm«d. 
}HM«A«^t.80,.ii87. 


No.  18,676. 

vRoUT  V.  KnH>E  JBT  AL. 

SwjiMm  GcnntT.— Osittorori. — iMa  rf  Trial  Obiift.--^The  SapremeOoitrt 
will  not  take  notiee  of  the  exiMeoce  of  the  inks  of-  n  tiAal  ooaitiaolna 
llifBj  Me  pTopcirly  in  the  reoord  on  appeal,  and  will  not  BQ%iiire  lth» 
olerk,  by  writ  of  certiorarii  to  certify  sach  ralee,  anless  embvaoed  in  a 
bUl  of  exceptions  or  ordered  by  the  coart  to  be  so  certified. 

From  the  Adams  CSircuil  Court. 

C.  J.  Luftz  and  J.  W.  Heaimgton,  for  appellant. 
IL  8.  Pderson  and  E.  A .  Hangman,  for  appellees. 
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Elliott,  J. — The  appellees  ask  a  writ  of  certiorari  requir- 
ing the  clerk  of  the  trial  court  to  certify  to  this  court  a  copy 
of  a  rule  of.  the  circuit  court  governing  applications  for 
<:hanges  of  venue,  and  allege  that  such  a  rule  existed,  but 
<lo  -not  show  that  it  was  ordered  to  be  certified  to  this  court 
or  that  it  was  made  part  of  the  bill  of  exceptions. 

It  is  one  of  the  maxims  of  jurisprudence  that  "  The  prac- 
tice of  the  court  is  the  law  of  the  court,''  and  rules  of  prac- 
tice adopted  by  trial  courts  of  general  jurisdiction  are,  so  far 
as  those  courts  are  concerned,  rules  of  law.  As  they  are 
rules  of  law,  although  only  such  in  a  limited  sense,  they  are, 
of  course,  always  before  the  court  by  which  they  were  framed, 
and  need  not  be  there  pleaded,  nor  need  they  in  any  way  be 
formally  brought  to  the  notice  of  that  court.  Broom  Max- 
ims, star  p.  134. 

Of  its  own  rules  the  court  takes  notice.  They  are  ever 
present,  permanent  in  their  nature  and  general  in  their  oper- 
ation. They  are  not  adopted  for  particular  cases,  but  for 
all  cases  of  a  given  class ;  nor  -do  they  constitute  part  of  the 
procedure  in  a  special  case,  but  they  constitute  part  of  the 
general  law  of  procedure  applicable  to  a  class  or  classes  of 
cases.  But,  while  this  is  true,  it  is  also  true  that  an  appel- 
late court  can  not  take  notice  of  the  rules  of  the  trial  court. 
The  rule  is  thus  stated  in  Sandon  v.  Proctovy  7  B.  &  C.  800, 
by  HoLROYD,  J. :  "Anything  required  to  be  done  by  the  law 
of  the  land  must  be  noticed  by  a  court  of  error;  but  a  court 
of  error  can  not  notice  the  practice  of  another  court." 

It  is  obvious,  therefore,  thut  ^e  can  not  take  notice  of  the 
existence  of  rules  such  as  that  here  sought  to  be  brought  be- 
fore us,  unless  they  are  properly  in  the  record. 

It  may  be  that,  as  such  a  rule  is  part  of  the  permanent 
law  of  the  trial  court,  it  need  not  be  incorporated  in  a  bill 
of  exceptions,  but  may  be  certified  to  this  court  by  order  of 
the  trial  court.  But  granting  that  this  is  so,  still  the  clerk 
can  not  certify  such  a  rule  unless  it  is  ordered  by  the  court 
or  is  incorporated  in  a  bill  of  exceptions.     This  is  so,  be- 
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«ause  the  clerk  can  not  determine  what  is  the  law  of  the 
•court,  nor  can  he  certify  to  anything  not  properly  in  the  rec- 
ord. It  may,  perhaps,  be  within  the  power  of  the  trial  court 
to  order  its  rules  certified  to  us;  but,  until  such  an  order  is 
made,  the  clerk  can  not  authoritatively  certify  a  rule  to  us 
unless  it  is  incorporated  in  the  bill  of  exceptions.  We  are 
not  now  required  to  decide  whether  the  trial  court  may  not, 
upon  proper  application,  direct  the  rule  to  be  certified  to  us; 
for  the  appellees'  motion  is  fully  disposed  of  when  we  hold, 
as  we  must,  that  without  an  order  of  that  kind  a  writ  can 
not  i&sue  to  the  clerk  directing  him  to  certify  the  rule,  ex- 
oept  in  a  case  where  the  bill  of  exceptions  contains  the  rule* 

Certiorari  denied. 

Filed  Sept  30, 1887. 


^- 


No.  13,309. 

Watson  v.  The  State. 

From  the  Marion  Criminal  CSourt. 

«71  N,  ScoU,  lor  appellant. 

L,  T.  Miehener,  Attorney  General,  and  J.  H,  OilleU,  for  the  State. 

HowK,  J. — In  this  case  substantially  the  same  questions  are  presented 
for  our  decision  as  those  which  are  considered  and  decided  in  Drcut  v.  SUUe, 
<xnte.  p.  499. 

Upon  the  authority  of  the  case  cited,  and  for  the  reasons  there  giyen,  the 
judgment  in  this  cause  is  affirmed,  with  costs. 

Filed  Sept  20, 1887. 
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No.  12,917. 
BUBTON  ET  AL.  t;.  StATE^  EX  REL.  BaKEB  £T  AL. 
From  the  Monroe  Circait  Court. 

W.  P.  Bogen  and  X  R  Henley^  for  appellants. 

J.KL(mdm,Ii  W,Mien,J.  W.  Bu8kirk  And  H.  C.  Duncan,  for  tippM 


HowK,  J. — Bj  the  record  of  this  cause  and  the  errors  assiffned  thereon 
by' appellants,  substantially  the  same  questions  are  presented  for  decisioift 
,af  4|pse  which  were  considered  and  decided  bj  this  court,  at  Its  juesent 
,i^rm,  in  Strieb  t.  Oke,  ante,  p.  299. 

Upon  the  aathoritj  of  the  case  cited,  and  for  the  reasops  there  given, 
fj^e  f^i^tanent  below  in  the  cause  now  before  us  is  affirmed,  with,cf^|kB. 

Fiied  June  22, 1887. 
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ABATEMENT. 
See  Pleading,  1,  2. 

ADVANCEMENT. 

1.  WhtU  Omieitales.— -AmU  £Sita/«.— To  constitute  an  adT^Doemeiit. the  an- 
cestor must,  in  his  lifetime,  divest  himself  of  all  intessoBt  in  the* 
property  set  apart  to  the  heir.  Jifyo&  v,  fSimiiUtmy  IBS 

2.  jSame^^Poueuion  of  Property  by  Heir, — In^mmments, — Inkniion, — D^er^ 
etU  Di^poeiHon  by  Ancestor. — Where,  by  the  direction  and  irith  the 
consent  of  the  owner,  his  daughter  and  her  husband  enter  into  the 
possession  of  a  tract  of  land," and  with  his  knowledge  make  lasting 
and  valuable  improvements,  it  being  the  father's  intention  that  they 
shall  reside  thereon  during  his  life,  redeive  the  proceeds,  keep  up  re- 
pairs and  pay  taxes,  and  at  his  death  the  daughter  to  take  a  life-estate, 
with  remainder  to  her  children,  there  is  no  advancement,  and  the  an- 
cestor may  make  a  different  disposition  from  that  intended.  lb, 

8.  Same. — fhridenee, — DedarcUions  <^  Ancestor  <ts  to  Intention, — In  an  action 
by  the  daughter  to  quiet  title,  evidence  of  declarations  made  by  her 
father,  previous  to  the  time  she  took  possession,  showing  an  intention 
different  from  that  asserted  in  the  plaintiff's  behalf,  is  admisaiible.  /ft* 

AGENCY. 

.Qee  Ck>nNTT ;  Cb^uival  \iAWy  27.  28 ;  Evii>enci:,  3 ;  QEAyEL..S^^,  10; 

Insurance,  6 ;  Principal  and  Aq^nt. 

AMENDMENT  OF  CHABTJ6B. 
See  Town. 

APPEAL. 

See  BuxoF  Excjbptiovs;  Ju9QiixiirT|  H). 

1.  'AsUoniBfffitn  B^areJvatiee.cf  Peaoe.  ^Amowd  «f  iZscoHry.  CmfhitiL— 
■(Where,  in  an  action  instituted  before  a  j[ustice  of  the .fieaoey  the  amount 
of  the  recovery  both  there  and  in  the  circuit  court  ia  6lty  dpUars,  and 
there  is  no  question  of  counter-claim  or  seUofff,  an  appeal  oy  the  de- 
vfeaidaat  to  the  Supreme  Court  will  not  lie,  iilthongh  the  oraiplaint 
demands  judgment  for  more.     OMci«ttia<i,  cte.,  R,W,  Cb.  w,iMi:J)ide,  $S 

%''8atkfaaion  of  "Judgment — Dinnuso/.— Where  the  judgment  appealed 
from  has  been  satisfied,  the  appeal  will  be  dismissed. 

State,  ex  reLf  ▼.  JToinp,  6S 

8.  OsrtifieaU  to  TranseripL^Phrase  "  True  and  QmpleU,**— The  certifica- 
tion of  the  transcript  of  the  record,  on  appeal  to  the  Supreme  Court,  as 
"  true  and  correct,"  instead  of  "  true  ana  complete,"  in  the  language 
of  the  statute,  is  sufficient,  the  former  phrase  being  equivalent  to  tne 
latter.  Walker  v.  Hill,  tSS 

4.  Same, — Motion  to  Dismiss. —  Waiver, — I^xtetiee. — A  motion  to  dismisa 
an  anpeal  on  purely  technical  grounds  must  be  made,  if  at  all,  on 
the  nrst  appearance  of  the  moving  partpr  in  the  Supreme  Court;  oth- 
erwise, the  objection  will  be  deemed  waived.  lb, 

5.  Oompktint  for  New  TriaL-^Separate  Action, — The  proceedings  upon  a  com- 
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plaint  for  a  new  trial  after  the  close  of  the  term  at  which  a  cause  has 
been  disposed  of  constitute  a  separate  and  distinct  action,  and  from 
the  judgment  rendered  therein  an  appeal  may  be  taken  to  the  8u- 

Sreme  Court    An  appeal  from  the  judgment  in  the  original  cause 
oes  not  present  for  review  the  judgment  rendered  upon  the  com- 
plaint for  a  new  trial.  Harvey  v.  Fink,  24^ 

6.  Samt, — Review  of  Jvdgmeni, —  Waiver. — Where  a  party  files  a  complaint 
for  review  for  alleged  errors  of  law  only,  and  prosecutes  the  proceed- 
ing to  final  judgment,  he  can  not  afterwards  appeal  from  the  judgment 
sought  to  be  reviewed,  as  the  adoption  of  one  remedy  waives  the 
other.  26. 

7.  Party  Accepting  Benefit  of  Judgment  not  Allowed  to  Appeal. — Mortgage. — 
Foreeloeure. — Sale. —  New  Trial  as  of  ^ght. —  Where  in  an  action 
to  foreclose  a  mortgage  upon  three  tracts  of  land  there  is  a  de- 
cree of  forelosure  rendered  as  to  two  of  the  tracts,  and  a  judgment 
against  the  plaintiff  as  to  the  third  tract,  the  latter  can  not,  after  a 
sale  of  the  two  tracts  under  the  decree,  prosecute  an  appeal  to  the 
Supreme  Court  to  obtain  a  reversal  of  the  jadgment  as  to  the  third, 
nor  can  he  prosecute  such  an  appeal  from  a  ruling  of  the  court  be- 
low overruling  his  motion  for  a  new  trial,  as  a  matter  of  right,  as  to 
such  third  tract.  Sterne  v.  Vert,  408 

8.  Civil  Aetion8.^Sfatute  Confifnied—i^Qium  640,  R.  S.  1881,  must  be 
construed  in  connection  with  section  683,  nnd  appeals  thereunder,  as 
in  all  civil  actions,  must  be  perfected  within  one  year  from  the  time 
judgment  is  rendered.  Wright  v.  Manns,  4^2 

9.  Same.— Time. — Computation  q/".~  Under  section  1280,  R.  S.  1881,  in  com- 
puting the  year  within  which  appeals  may  betaken,  theday  on  which 
the  judgment  appealed  from  was  rendered  is  to  be  excluded;  there- 
fore, where  a  indgment  was  rendered  July  23d,  1885,  and  the  tran- 
script was  filed  July  23d,  1886,  the  appeal  is  in  time.  Ih. 

10.  Same. — Deaih  of  Pcirty.-SuhaliliUionof  Administraloi\'-Deeedentt^  Estaia. 
-—Where  an  action  is  commenced  against  a  party,  who  dies  while 
it  is  pending,  and  his  administrator  is  substituted  as  defendant,  the 
time  within  which  an  appeal  may  be  taken  is  fixed  by  the  civil 
code  of  practice,  and  not  by  section  2455,  R.  S.  1881,  regulating 
appeals  in  matters  affecting  decedents'  estates.  /£ 

llv  Bond. — Supreme  Court  can  not  Increase  PenaUy. — Solvency  of  Sureties. — 
Change  in  Financial  Condition. — The  Supreme  Court  can  not  increase 
the  penalty  of  an  apneal  bond  as  fixed  by  the  trial  court;  nor  will 
it  iuterfere  with  the  decision  of  that  court  as  to  the  sureties'  solvency 
and  ability  to  pay,  unless  it  is  shown  that  there  has  been  a  change 
. .   in  the  condition  of  the  parties  or  sureties. 

Midland  B.  W.Co.v.  Wikox,S€I 

APPEARANCE. 
See  GRAVEL  Road,  3. 

ARGUMENT  OF  COUNSEL. 
See  Criminal  Law,  40  to  42. 

ASSAULT  AND  BATTERY. 
See  Criminal  Law,  2. 

ASSESSMENT. 
See  Canal,  3 ;  Gravel  Road,  4  to  11 ;  Taxes. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Deed.— 'Preference  of  Creditors.-- Fraiul.—\  stipulation  in  a  deed  of  assign- 
ment, made  under  the  statute,  that  certain  creditors  shall  be  pre- 
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f erred  and  paid  in  fall,  is  controlled  and  annulled  bv  the  statute, 
and  the  deed,  in  the  absence  of  actual  fraud,  will  be  upheld  as  a 
valid  general  assignment.  Schwab  v.  LetnoUf  54 

ASSIGNMENT  OF  ERROR. 
See  Supreme  Coubt,  5,  7. 

ATTACHMENT. 

i.  Abandonment  <^  Pi'oeeeding. — DismismL— Judgment — Supreme  Court, — 
Piuctice, — Where  an  attachment  proceeding  is  instituted,  as  auxiliary 
to  an  action  for  the  recovery  of  a  debt,  and  a  personal  judgment  Is 
taken,  without  an  adjiidicMtion  of  tlie  proceeding  in  attachment,  the 
latter  will  be  deemea  abandoned.  The  taking  of  the  judgment  is 
equivalent  to  a  dismissal  of  the  attachment  proceeding,  and  there  be- 
ina;  a  full  appearance  to  the  main  action  by  the  defendant,  no  avail- 
able error  can  be  predicated  upon  a  ruling  relative  to  the  auxiliary 
proceeding.  United  States  Mortgage  Co.  v.  Henderson,  24 

"2.  Delivery  Bond, — CusLodia  LegiA. — By  the  execution  of  a  delivery  bond, 
under  section  924,  R.  S.  1881,  attached  property  is  not  withdrawn 
from  the  custody  of  the  law,  but  its  keeping  and  care  are  removed 
from  the  sheriff  and  committed  to  the  claimant  until  the  sheriff  may 
lawfully  demand  it  to  be  sold  on  execution  issued  on  the  judgment  for 
the  sale  thereof.  Wi-ight  v.  MannSf  4^3 

3.  Same, —  Complaint  on  Delivery  Bond — Necessary  Arei^menta. — A  com- 
plaint upon  a  delivery  bond,  executed  by  the  claimant  of  attached 
property  and  his  sureties,  is  bad  if  it  fails  to  allege  that  after  the 
rendition  of  judgment  for  the  sale  of  the  pro})erty  a  special  execu- 
tion had  been  issued  thereon  to  the  sheriff  commanding  him  to  sell  the 
same,  and  that  by  virtue  thereof  he  had  demanded  of  the  obligors  the 
delivery  of  the  property,  or  the  payment  of  its  appraised  value,  not 
exceeding  the  amount  of  the  judgment  and  costs.  lb. 

4.  Same. — Taking  Personal  Judgment  Only. — Effect  as  to  Attachment  Proeeed- 
ings. — The  rendition  of  a  personal  judgment  only  against  the  defend- 
ant in  an  attachment  suit  is  equivalent  to  a  dismissal  of  the  attach- 
ment proceedings,  and  a  delivery  bond  executed  therein  ceases  to  be 
effective.  lb. 

^.  Same.-Surrender  of  Indemnity.— Disfcharge  of  Sureties.-^  Judgment  Nunc  pro 
2'une. — Where  a  personal  judgment  only  is  rendered  against  the  at- 
tachment defendant,  on  the  faith  of  which  his  sureties  in  the  delivery 
bond  surrender  indemnity  held  by  them,  the  subsequent  entry,  nunc 
pro  tune,  of  a  judgment  for  the  sale  of  the  attached  property  will  not 
affect  them,  their  liability  being  at  an  end.  lb, 

ATTORNEY  AND  CLIENT. 

See  Continuance  ;  Principal  and  Agent,  4. 

1,  Oood  Faith. — Diligence.  —  Violalian  of  Instructions. —  notification. — Compen- 
aaiion  of  Attorney. — Where  an  attornevTin  good  faith,  and  acting  as  he 
believes  for  the  best  interests  of  his  cUent,  exercising  reasonable 
skill  and  diligence,  takes  steps  in  the  foreclosure  of  a  mortgage,  and 
the  appointment  of  a  receiver  for  mortgaged  property,  in  violation  of 
instructions  of  his  client^  and  the  latter  afterwards  ratifies  and  accepts 
the  benefits  of  such  action,  and  adopts  the  receivership  established, 
such  attorney  is  entitled  to  a  reasonable  compensation  for  his  services. 

United  States  Mortgage  Co.  v.  Henderson,  24 

IS.  Same. — In  such  case,  if  the  attorney  acted  in  bad  faith,  or  if  he  had 
violated  the  instructions  of  his  client,  and  the  proceedings  taken  by 
him  had  not  been  ratified,  he  would  be  entitled  to  no  compensation 
ior  the  services  so  rendered.  lb. 
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3.  AWnvn/Sift  JUeiL^NoHee  of  InUntion  to  Hold.--  When  Musi  be  EtUarttL— 
Amgnmenl  <jf  JudgmenL — Under  section  5276,  R.  S.  1881,  an  aUomey 
does  not  acquire  a  lien  upon  a  judgment  obtained  for  a  client,  ewetk 
as  against  subsequent  assignees,  unless  notice  of  bis  intention  to  hold 
a  lien  is  entered  at  the  time  the  judgment  of  the  trial  coart  is 
rendered.  Alderman  ▼.  Ndaanj  t55 

BANKBUPTCY. 

See  Dbcedbntb'  Estates,  1 ;  Judgment,  1  to  3 ;  Principal  and  Subxit, 

1  to  6. 

BANKS  AND  BANKING. 
See  Principal  AJND  Agent,  6,  7;  Taxes. 

BENEFIT  ASSOCIATION. 
See  Life  Insurance,  1  to  3,  5  to  9. 

BILL  pF  EXCEPTIONS. 
See  Criminal  Law,  12,  22,  31 ;  Supreme  Court,  9. 

1.  SlaiemmtdkaEmdmeew(u'*Cffered"notEm^^ 

statement  in  a  bill  of  exceptions  that  the  parties  "offered  the  fol- 
lowing evidence  "  is  not  the  equivalent  of  a  statement  that  the  evi- 
dence was  introduced  or  admitted.  l^on  v.  £>aot8, 384 

2.  Same. — Muai  Skow  thai  it  Contains  oil  Evidente  AdduoeeL — A  bill  of  excep- 
tions which  shows  on  its  face  that  it  does  not  include  all  the  evidence 
adduced  and  the  agreements  of  the  parties  entered  into  at  the  trial,  is 
substantially  defective.  lb. 

3.  Same, — Long-Hand  ManuaerwL — OerfUicaU  of  Judge, — It  is  for  the  judge, 
and  for  him  alone,  to  certify  that  the  evidence  set  out  in  the  lonc^ 
hand  manuscript  is  all  the  evidence  given  in  the  cause.  IL 

BLUFPTON,  CORPORATION  OF. 
See  Town. 

fiOABD  OF  EQUALIZATION. 
See  Taxes,  2. 

BOND. 

See  Apical,  11;  Attachment;  Qravbl  Road,  5;   Qdaahuv  a]ii> 

Wabd  ;  Office  and  Ofvicbb,  3, 4. 

BRIEF. 
See  Supreme  Court,  8. 

BROKER. 
See  Principal  and  Aoxnt,  5. 

BURDEN  OF  PROOF. 
See  Insurance,  4. 

CANAL. 

See  Lease. 

1.  Wabath  and  Erie,^T\ile  to  Lands  l\xken  2w.—£bsemeiiL— Where  ianda 
were  taken,  occupied  and  used  under  the  laws  which  provided  for  the 
construction  of  the  Wabash  and  Erie  Canal,  the  estate  »9i|iiired 
therein  was  an  estate  in  fee  simple,  and  not  a  mere  easement. 

Frank  v.  EvanstfiUe,  etc,  R,  R  (h.^  ISf 

2.  Lands  Apprmprialed  for  Reaerwir  PurfHues, — TiUe  Aajui»-ed. — ^The  Wa- 
bash ana  £!rie  Canal  Company  acquired  title  in  lee  to  laod.mppro- 
priated  by  it  in  1846  for  a  reservoir  to  supply  the  canal  witii  waler. 

Biairy,^IR0^,19S 
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3.  Same, — Asaetameni  (^  Damages, — Lapse  cf  Time.— Prexumplion, — After  the 
lapse  of  so  long  a  time  since  the  appropriation  of  the  land,  it  will  be 
pTCromed  that  damages  were  assessed  and  tendered  or  were  waived.  lb. 

CANCELLATION  OF  MORTGAGR 
See  MoBTOAGEy  2,  5  to  7 ;  New  Trial,  5. 

CASES  LIMITED  AND  DISTINGUISHED. 
1.    Huff  V.  Cole,  45  Ind.  300,  distinguished.  Fosi  y.  Xosey,  74 

-2.   Backlen  v.  HufT,  53  Ind.  474,  distinguished.  Poa  y.  XoNy,  74 

3.  Deisner  v.  Simpson,  72  Ind.  435,  distinguished.   Bobinton  y.  Btppey^  IIX 

4.  (Hthens  v.  Kimmer,  68  Ind.  362,  limited.  Knoj^y.  Merely  670 

CERTIFICATE. 
See  Appeal.,  3 ;  Bill  of  Exceptions,  8. 

CERTIORARI. 
See  Supreme  Court,  9. 

CITY. 
See  Schools  ;  Taxes  ;  Town. 

COMMON  CARRIER. 
See  Negligence,  4  to  7. 

1.  Oonbract. — Oare  Required  Concerning  GoocU. — A  stipulation  in  a  bill  of 
lading  issued  by  a  transportation  company,  that  goods  received  for 
shipment  at  Boston  are  *'  to  be  forwarded  to  Louisville  depot  only," 
does  not  relieve  the  carrier  from  its  duty  to  properly  care  for  them 
after  their  arrival  at  the  latter  place. 

Merchants  Despatch,  etc.,  Co.  y.  Merriam,  5 

2.  Sceme. — Duty  to  Provide  J%ac«  </ SS(ora^e.— Although  the  bill  of  lading 
is  silent  on  the  subject,  it  is  the  duty  of  a  common  carrier,  which  be- 
comes a  part  of  its  contract,  to  provide  a  place  where  goods  may  be 
safely  kept  after  they  have  been  unloaded  from  the  cars  in  which 
shipment  is  made.  Ih. 

Z,  Same. —  Wdrehouaanan. — Negliaence. — Delivery  to  Wrono  Person.— Oonver- 
•urn. — After  goods  are  unloaded  and  stored,  the  liability  of  the  car- 
rier becomes  that  of  a  warehouseman,  whether  the  depot  or  place  of 
storage  belonji^  to  it  or  to  another ;  and  if,  through  its  negligence,  the 
ffoods  are  delivered  to  a  wrong  person,  it  is  liable  to  the  owner  upon 
its  contract  for  damages  as  for  a  conversion.  lb, 

COMMON  SCH00U3. 
SeeScHOOia. 

COMMON  GAMBLER. 
See  Intoxicating  Liquor,  2. 

COMPROMISE. 

See  Contract,  8 ;  County,  5. 

CmUraeL — Cbnaideration. — In  order  that  a  compromise  may  constitute  a 
sufficient  consideration  for  the  enforcement  of  an  executory  contract, 
there  must  have  been  an  actual  bona  fide  claim,  founded  upon  a  col- 
orable right,  about  which  there  was  room  for  honest  doubt  and  actual 
dispute.  United  Stales  Mortgage  Co.  v.  Hendanon^  t4 

CONDITION. 
See  Contract,  7;  Deed;  Insurance,  7  to  10. 
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CONSIDERATION. 

See  Compromise;  Contract,  5*  Deed;  Judgment,  4,  11;  Married 
AVoMAN,  4;  Pleading,  4;  Principal  and  Surety,  3;  SoXiDiER'» 
Bounty,  2. 

CONSPIRACY. 

See  Criminal  Law,  23  to  29;  Malicious  Prosecution;  Tobt. 

CONSTITUTIONAL  LAW. 

See  Drainage,  1 ;  Gravel  Road,  5 ;  Town. 

Repeal  of  Old  CorutihUion  by  IneontieUtU  Provisions  of  Sew, — Statute. — Bepeai 
by  ImpHeation. — The  adoption  of  a  new  Constitation  repeals  and  su- 
persedes  all  the  provisions  of  the  older  Constitution,  not  continued  in 
force  by  the  new  instrument;  and  the  same  rule  applies  to  amend- 
ments of  an  existing  Constitution,  which  are  inconsistent  with  the 
original  text  of  the  instrument  amended;  also  to  statutorj  enact- 
ments which  are  inconsistent  with  later  constitutional  pit>viaionft 
embracing  the  same  subject-matter.  Griebel  ▼.  State,  ex  rel^  3€9 

CONTEMPT. 
See  Parties. 

CONTINUANCE. 

Absenee  of  Atiomey.— Discretion  of  Ti^  CouH. — Revereal  of  JudgmenL — ^The 
refusal  to  continue  a  cause,  on  account  of  an  attorney  employed 
therein  being  professionally  engaged  elsewhere,  is  not  a  ground  for 
reversal,  unless  it  clearlv  appears  that  injustice  has  been  done,  and 
the  discretion  vested  in  the  trial  court  plainly  abused. 

EvansoHUy  etc.,  IL  B,  Co,  ▼.  Hawktna,  6p 

CONTRACT. 

See  Common  Carrier;  Compromise;  County  Commissioners;  Deed; 
E&rroppEL,  2;  Guaranty;  Insurance;  Lease;  Life  Insurance; 
Master  and  Servant,  6;  Pleading,  4;  Principal  and  Agent,  1 
to  5;  Principal  AND  Surety ;  Real  Estate;  Soldier's  Bounty. 

1.  Construction  of  Railroad, —  Estimates  of  Engineer. — StiptUaiion  that  Tkey 
SkaUbe  Concltuvive.— Recourse  to  Coujts. — A  stipulation  in  a  contract  bc^ 
tween  a  railroad  company  and  a  contractor,  that  the  estimates  made 
by  the  former's  engineers  as  to  the  quality,  character  and  value  of  the 
work  performed  by  the  contractor  shall  be  final  and  conclusive  af^ainst 
the  latter,  "without  further  recourse  or  appeal,"  can  not  deprive 
him  of  the  right  to  resort  to  the  courts  for  the  recovery  of  what  may 
be  due  him,  notwithstanding  the  estimates. 

Louisville^  etc,  R  W.  Co,  v.  Donne^om,  ^7^ 

2.  Same, — Taking  Control  of  Work  from  Contractor, — A  provision  in  the 
agreement,  that,  if  the  contractor  fails  to  employ  such  a  force  of  work- 
men as  the  company's  engineer  may  deem  adequate  to  a  compietioD 
of  the  work  within  the  time  fixed,  the  latter  may  do  so  and  charge 
the  contractor  with  the  amount  paid  in  wages,  must  be  given  a  reason- 
able construction,  and  control  of  the  work  can  not  be  taken  from  the 
contractor  without  sufficient  cause.  lb. 

3.  Same, — Competency  of  Engineers, — Implied  Undertaking  as  to, — In  sack 
case  there  is  an  implied  undertaking  on  the  part  of  the  railroad  com- 
pany that  the  engineer  to  be  put  in  charjre  shall  be  competent,  honest 
and  reasonably  careful,  and  that  he  will  not  make  delays,  caused  by 
his  wrongs,  a  pretext  for  taking  the  work  out  of  the  control  of  the 
contractor.  76. 

4.  Same. — Material  Furnished  at  Direction  of  Engineer, — Compenmtion  Not- 
withstanding Contract, — Where  the  work  which  the  contractor  ondtf- 


INDEX.  ,  607 

takes  to  do  is  to  be  performed  under  the  direction  of  the  railroad 
company's  engineer,  who  is  clothed  with  almost  absolute  authority 
as  to  the  manner  in  which  it  shall  be  done,  the  contractor  is  entitled 
to  pay  for  piling  of  the  original  length  ordered  by  the  engineer  and 
subsequently  shortened  at  his  direction,  notwithstanding  a  provision 
in  the  contract  that  the  contractor  is  to  be  paid  for  the  lineal  feet  of 
piling  actually  used.  lb. 

6.  Oonveycmee.'-Jliarried  Woman, —  BdeoBe  of  Inchoate  Jnferest.— Consufera- 
tion, — StatuU  0/  Frauds. — The  complaint  in  this  case  alleged  that  the' 
plaintiff's  husband  sold  a  tract  of  land  belonging  to  him  to  the  de- 
fendant, the  plaintiff  joining  in  the  conveyance ;  that  the  considera- 
tion for  the  land  and  the  conveyance  was  toe  promise  of  the  defendant 
to  pay  her  five  hundred  dollars,  it  being  agreed  that  he  should  sell 
the  land  as  soon  as  he  could  procure  a  purchaser  and  pay  said  sum 
to  plaintiff;  that  he  had  had  frequent  opportunities  to  sell  the  land 
for  its  full  value,  but  had  neglected  ana  refused  to  do  so;  that  he 
had  refused  to  pay  plaintiff  the  agreed  sum;  that  he  denied  making 
the  promise,  and  claimed  that  he  was  under  no  obligation  to  pay  her 
any  amount  whatever. 
Held,  that  the  contract  is  supported  by  a  sufficient  consideration,  is  not 
within  the  statute  of  frauds,  and  that  the  complaint  is  good  on  de- 
murrer. Worley  v.  Sipe,  258 

6.  Sumt, — EttoppeL — A  party  can  not  deny  the  existence  of  a  contract 
and  at  the  same  time  insist  upon  its  terms  as  a  defence.  lb. 

7.  Condition. — Oonftruetion. — Promise  to  Pay  Money  Upon  GompUtion  of  Rail- 
road to  Certain  Poinls. — The  instrument  sued  on  provided  that  the 
money  sought  to  be  recovered  should  become  due  and  payable  when  a 
railroad  should  be  built  by  a  named  company,  and  cars  should  be 
run  from  Kirklin,  in  Clinton  county,  toCarmel,  in  Hamilton  county. 
It  was  further  provided,  that  if  said  company  should  not  construct 
said  railroad  from  the  former  to  the  latter  place  and  run  a  train  of 
cars  "  to  within  one-fourth  of  a  mile  of  Carmel  within  one  year  from 
this  date,  in  Hamilton  county,  Indiana,  and  also  to  Indianapolis,  in 
Marion  county,  Indiana,  then  this  note  shall  be  void." 

Held  J  that  there  can  be  no  recovery  on  the  promise,  unless  the  railroad 
was  completed  to  both  Carmel  and  Indianapolis  within  one  year  from 
the  date  of  the  instrument.  Mooi^e  v.  CampbeU,  528 

8.  Intwranee. — Compromise  of  Disputed  Liability. —  Rescission. —  When  Neces- 
sary Prior  to  Action  on  Original  Obligation,— ^ A  recovery  can  not  be  had 
upon  a  contract  which  has  been  released  and  surrendered  in  pursu- 
ance of  a  subsequent  contract,  upon  which  an  amount  has  been  paid 
as  a  compromise  of  a  disputed  liability  upon  the  original  obligation, 
BO  lonff  as  the  subsequent  contract  remains  un rescinded  and  in  force, 
even  though  the  compromise  was  effected  by  fraud. 

Home  Ins.  Co,  v.  ffotoord,  644 

CONTRIBUTION. 
See  Judgment,  16. 

CONVERSION. 
See  CoMHOK  Cabrier,  3 ;  Judgment,  2 ;  Will,  1. 

CONVEYANCE. 

See  CoNTBACT,  5 ;  Deed  ;  Fraud  ;  Husband  and  Wife,  2, 3 ;  Mortgage,  8. 

1,  That. — QifL — Recovery  of  Possession. — QuiUing  Title. — Where  the  pur- 
chasers of  land  have  the  legal  title  conveyed  to  another,  who  pays 
no  part  of  the  consideration,  the  latter,  in  the  absence  of  facts  show- 
ing a  gift  of  the  property,  becomes  a  trustee  for  the  purchasers,  ^nd 
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after  a  conyejance  of  the  trust  estate  at  the  re<}ue8t  of  the  beneficiaries 
can  not  maintain  an  action  to  recover  possession  or  quiet  title. 

Stringer  v.  Mfmigotnenf^  4^9 

2.  Same, — Evidenee, —  WriUen  IfutrumerUs. — In  such  case  it  is  proper  lo 
show  all  the  transactions  between  the  parties,  and  the  written  instru- 
ments relating  to  the  acquisition  and  disposition  of  the  property  are 
admissible  in  evidence.  lb. 

3.  Same, — Married  Woman. — Surehfskip. — Tnut  Estate. — ^The  conveyance 
by  a  married  woman,  to  secure  her  husband's  debt,  of  property  held 
by  her  in  trust  for  him,  is  not  invalidated  by  the  statute  prohibiting 
her  from  entering  into  a  contract  of  suretyship,  as 'such  statute  ap- 
plies only  to  property  owned  by  her  in  her  own  right.  ift. 

CORPORATION. 

See  LiFB  Insitbance,  8 ;  Statb  University. 

Sale  a/  Stock. — Implied  Warranty. — There  is  no  implied  warranty  on  the 
part  of  the  vendor  of  certificates  of  stock,  that  the  corporation  issning 
them  is  a  corporation  de  jure.  If  the  corporation  is  a  </e  facto  one, 
that  is  sufficient  to  relieve  the  vendor  from  any  implied  warranty  as 
to  the  existence  of  the  corporation.  Harter  v.  EUetoA^  159 

COSTS. 
See  Judgment,  10. 

COUNTY. 

fiee   CoVHTT   CoMMiBBiOKERs;    Gravel   Road,  5,  10,  11;   Soldier's 

Bounty. 

1.  Treasurer. — Agency. — Respondeat  Superior. — A  county  treasurer  is  not  an 
agent  of  the  county  in  such  a  seuKC  that  the  maxim  respondeai  gu- 
perior  can  be  invoked.  His  duties  are  prescribed  by  law,  and  in  the 
exercise  of  his  office  he  is  in  no  way  subject  to  the  control  of  the  board 
of  county  commissioners.  Vigo  Township  v.  Board,  etc.,  170 

"2.  Same. — Township  Funds. — DefaUaHon  of  Treasui'er. — lAabiUty  of  Cbunly. — 
A  county  treasurer  is  not  the  agent  of  the  county  in  respect  to  funds 
collected  by  him  for  townships,  and,  in  the  absence  of  a  statute  so 
providing,  the  county  is  not  liable  to  the  townships  for  hb  defalca- 
tions. Ih, 

■8.  Same, —  TruA. — Township  Fwndjs  Orediied  to  Oeneral  Fund  of  Cauntg. — 
The  board  of  county  commissioners  has  no  control  of  the  funds  which 
the  law  requires  to  be  collected  for  and  apportioned  to  the  town- 
ships, and  occupies  no  relation  of  trust  concerning  such  funds  in  the 
treasurer's  hands,  unless  they  have  actually  been  paid  into  the  cor- 
porate treasury,  i.  «.,  credited  to  the  general  fund  oi  the  county.     lb. 

4.  Same.— Audiior. —  Warranls  for  Township  Funds. — Oreaie  no  Obligation 
Against  County. — In  drawing  warrants  upon  the  county  treasurer  for 
the  funds  in  his  hands  belonging  to  the  townships,  the  county  auditor 
does  not  act  as  the  agent  of  the  county,  nor  do  such  warrants  create 
any  obligation  against  it.  lb. 

•5.  Same. — Compromise  cf  SuU  Against  Defaulting  Treasurer. — Rights  of  Tbwn- 
ships.-^ Action  Against  County. — Where  a  suit  has  been  instituted  by 
the  county  auditor  upon  the  official  bond  of  a  defaulting  oonnty 
treasurer,  and  a  compromise  is  effected,  whereby  a  certain  part  of  the 
amount  converted  is  accepted  in  full  satisfaction,  a  township  which 
suffered  a  loss  to  its  funds  by  the  defalcation  is  entitled  to  its  pro- 
portion of  the  sum  recovered,  but  it  can  not  maintain  an  actiotf 
therefor  against  the  county,  unless  it  is  shown  that  the  share  belong- 
ing to  it  has  been  covered  into  the  county  treasury  to  the  credit  of  the 
general  fund.  Ih. 


INDEX.  60& 

COUNTY  AtTDITOR. 
See  GouNTT,  4,  5 ;  Mobtoaob^  2 ;  Office  and  Officeb,  6,  7. 

COUNTY  COMMISSIONERS. 
Bee  County  ;  Gravel  Road. 

1.  AiUkoriiy  to  BuUd  Jail  and  SIteriff*n  Begidenee, — The  board  of  oommis- 
sioners  of  a  county  has  authority  to  build  a  jail  and  a  sheriff's  resi- 
dence in  connection  therewith.  Board,  etc,  y.  BurUing,  W 

2.  Same, — Conlraci. — PUind  and  SpecifiecUions, — Bight  to  Change, — Compenaa- 
Hon, — Eoidenee, — Under  a  contract  between  the  board  of  commission- 
ers and  an  architect,  by  which  the  former,  acting  officially,  has  the 
right  to  change  the  plans  and  specifications  for  the  proposed  building, 
evidence  of  a  request  for  a  change,  not  specifying  the  character  of  the 
alteration,  by  one  member,  acting  individually,  is  not  admissible  in 
a  suit  upon  the  contract  for  com|>ens&tion.  76. 

COUNTY  SURVEYOR. 
See  Daainaoe;  Offioe  and  Officeb,  S. 

COUNTY  TREASURER 
See  County  ;  CbiminaIj  Law,  9  to  15 ;  Office  and  Officeb,  4. 

CRIMINAL  LAW. 
See  Intoxicatinq  Liquor;  Judgment,  10. 

1.  Former  Jeopardy, — PUa  of  Quilty. — DianinaL — Praetitt, — Where  a  de- 
fendant is  arraigned  before  a  court  of  competent  jurisdiction  to  hear 
and  determine  the  charge,  and  to  adiudge  the  punishment  affixed  to 
the  offence,  and  pleads  guilty,  which  plea  has  oeen  entered  and  ac- 
cepted, and  all  other  steps  required  by  law  have  been  taken,  so  that 
nothing  further  remains  to  be  done  except  to  assess  the  punishment, 
he  has  been  put  in  jeopardy,  and  can  not  again  be  put  on  trial  for 
the  same  offence.  BotweU  v.  SUiie,  ^7 

2.  Same, — AsaauU  and  BaUery, — B.  was  charged  with  assault  and  battery, 
by  a  sufficient  affidavit,  duly  filed.  He  was  arrested  on  a  proper  war- 
rant, brought  before  a  justice  of  the  peace  having  competent  juris- 
diction to  try  and  determine  the  charge,  and  being  required  to  plead 
entered  a  plea  of  guilty,  which  was  entered  and  accepted  by  the  court 
with  the  consent  of  the  State,  the  prosecuting  attorney  being  present. 
Afterwards,  the  injured  party  being  present,  the  defendant  standing 
on  his  plea  of  guilty,  and  demanding  a  hearing,  the  State  volun- 
tarily dismissed  the  prosecution ; 

Meld,  that  such  proceeding  was  a  bar  to  any  further  prosecution  of  B.  for 
the  same  offence,  he  having  been  in  jeopardy.  76. 

Si.  Orveliy  to  AnimaU, — Domestic  FowL — Statvle  Construed, — A  domestic  fowl 
is  an  animal  within  the  meaning  of  the  statute  on  the  subject  of 
cruelty  to  animals.  Stale  v.  Bruner,  98 

4.  Same, — Affidavit, — Ownership  cf  Animal, — Immaterial  Averment. — Descrip- 
tion,— Procf. — In  an  affidavit  charging  cruelty  to  an  animal,  an  alle- 
gation as  to  the  ownership  of  the  animal  is  unnecessary ;  but  where  the 
ownership  is  charged,  it  oecomes  a  matter  of  description  and  must  be 
proved  as  alleged.  lb. 

&  Same, — Necessary  Averments. — Method  of  Torture  and  Effect  Produced, — In 
such  an  affidavit,  the  method  of  torture  or  mutilation,  as  well  as  the 
effect  produced,  ought  to  be  .stated.  Ih. 

€.  Same. — An  affidavit  which  avers  Rubstantially  that  the  defendant  ''did 
then  and  there  unlawfully  and  cruelly  torture,  torment  and  needlessly 
mutilate  a  certain  animal,  to  wit,  a  goose,  the  property  of  some  perBoa 

Vol.  111.— 39 
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or  peraona  to  the  affiant  unknown,  by  .then  and  there  nnlawfoUj  tor^ 
pentining  and  burning  in  a  cruel  and  wanton  manner  the  said  gooee,'' 
•ufficiently  charges  cruelty  to  an  animal  within  the  meaning  of  the 
statute.  lb, 

7.  Rape.—PknetraUon.'-XJndw  the  sUtute,  section  1806.  R.  8. 1881,  the 
slightest  penetration,  the  other  elements  of  the  crime  being  preeenty  la 
sufficient  to  constitute  rape.  Taiflor  y.  SUUe^  979 

8.  Same, — Oircumaianiial  Evidence, — Penetration,  like  any  other  element  of 
erime,  may  be  established  by  circumstantial  evidence.  J6. 

9.  EmbeMdemenL — County  2Veo»urer. —  IndieimerU, — Iktcription  cf  Fktnds, — 
Under  the  act  of  1883  (Acts  of  1883,  p.  106)  it  is  not  necessary  to 
the  sufficiency  of  an  indictment  charging  a  county  treasurer  with 
embezzlement  that  it  should  contain  a  particular  description  of  the 
different  funds  embezzled,  i.  «.,  whether  county  funds,  school  funds, 
etc.  HoUinggworth  v.  Statey  SS9 

10.  Same, — Pmceedinge  Declaring  Vaeancy, — Admimbilily  in  Evidence. — Z>f- 
feetive  Summons, — Upon  the  trial  of  a  county  treasurer,  chai*ged  with 
embezzlement,  proceedings  before  the  circuit  judge,  upon  petition  of 
his  sureues,  wherein  the  office  is  declared  vacant,  are  admissible  in 
evidence,  notwithstanding  the  summons  in  that  proceeding  did  not 
state  where  the  petition  would  be  heard.  If  such  a  statement  is  re- 
quired under  sections  5538  and  5545,  B.  S.  1881,  its  omission  is  a  mere 
irregularity,  not  available  collaterally.  lb, 

11.  Same, — Affirmative  Showing  of  Error. — 'An  objection  to  the  admission  in 
evidence  of  the  order  oi  the  judge  declaring  the  office  of  treasurer 
vacant,  on  the  ground  that  no  record  of  the  proceedings  appears  to 
have  been  made,  is  not  available  unless  it  affirmatively  appears  that 
such  record  was  not  made.  lb. 

12.  Samc^-Inetruetions, — Bill  cf  Exeeptiona,— -Supreme  Court, — The  mere  act 
of  the  clerk  in  copying  into  ttie  transcript  what  purport  to  be  in- 
structions given  by  the  court,  but  which  are  not  made  part  of  the 
record  by  a  bill  of  exceptions  or  otherwise,  does  not  present  them  in 
a  manner  authorizing  consideration  by  the  Supreme  Court.  lb. 

18.   Same. — Excluding  Documentary  Evidence. — Showing  of  Error. — The  Su- 
preme Court  can  not  determine  that  there  was  error  in  ruling  ouu 
offered  documentary  evidence  if  the  instruments  excluded  are  not  in 
the  record.  lb, 

14.  Same. — Embezdement  by  County  Treasurer, — Demand  nai  Necessary  io  Estab- 
lieh.—K  demand  upon  a  retiring  county  treasurer  by  his  successor  for 
the  funds  remaining  in  his  hands  is  not  necessary  in  order  to  establish 
a  conversion  and  embezzlement  of  such  funds.  lb. 

16.  Same, — Evidence. —  Voluminove  Records. — Expert  Accountants. — In  a  pros- 
ecution for  embezzlement,  or  other  crime,  where  the  books,  records, 
papers  and  entries  are  voluminous,  and  of  such  a  character  as  to 
render  it  difficult  for  the  jury  to  arrive  at  a  correct  conclusion  as  to 
amounts,  expert  accountants  may  be  allowed  to  examine  such  books, 
etc.,  and  testify  to  the  result.  lb. 

16.  Technical  Errors.— Bri^fa.— Sufficiency  (f. — A  judgment  will  not  be  re- 
versed on  account  of  technical  errors  which  did  not  affect  the  sub- 
stantial riglits  of  tiie  accused  on  the  merits.  /6. 

17.  Embezzlement. — Indictment. — ** Em,ployee.** — Meaning  of  and  Averments  as 
to. — The  word  ''  employee  "  has  a  well  defined  meaning,  and  in  an  in- 
dictment for  embezzlement  against  one  employed  by  another,  charge 
ing  him  with  having  embezzled  the  funas  of  his  employer,  it  la 
sufficient  to  describe  him  as  an  "  employee,''  without  setting  ont  the 
facts  constituting  the  employment.  Bsdsr  v.  State^  S24 


INDEX.  611 


18.  iSbiM.— -AipnNM  Chuirt-^Braeiiee.'—Oam  nU  Bemrmd  on  Weight  i(f  Sri- 
dmnoe, — In  a  criminal  case  the  verdict  will  not  be  distarbed  on  appeal, 
nor  the  judgment  reversed,  merely  on  the  weight  or  sufficiency  of  the 
evidence.  lb, 

19.  hutrueiion  to  Jury. — Invcunon  (f  pFtmnce  qf  Jury, — An  instruction  to  the 
jury  in  a  criminal  cause,  to  the  effect  that,  under  the  evidence  ad- 
duced, if  they  find  tlie  defendant  guilty,  it  is  an  aggravated  ofience, 
and  that  they  have  the  right  to  fix  a  proper  penalty,  is  an  invasion  of 
the  province  of  the  jury,  and  erroneous.  Roberts  v.  StaUf  S4i* 

20.  Same, — Presence  of  Prisoner  l%rough(mt  IVio/. — In  a  criminal  prosecu- 
tion, where  the  ofience  charged  is  punishable  by  death,  or  by  confine- 
ment in  the  State  prison  or  county  jail,  the  defendant  must  be  per- 
sonally present  during  the  trial,  unless  he  in  some  way  waives  the 
riffht,  and  if  an^  substantial  part  of  the  trial  is  had  in  his  absence 
without  his  consent,  notwithstanding  the  presence  of  his  counsel,  it 
is  such  an  error  as  requires  a  reversal  of  the  judgment  on  appeal.    lb. 

21.  Same, — Instructing  Jiwy  PUrt  of  Trial, —  WUJuirawal  of  Erroneous  Instruc- 
tion,— Instructing  the  jury  is  a  part  of  the  trial,  and  if  the  jury,  after 
retirement,  are  culled  back  into  the  court-room,  and  an  erroneous  in- 
struction withdrawn  or  corrected  by  a  statement  of  the  court,  in  the 
absence  of  the  defendant,  who  is  charged  with  a  crime  of  the  class 
above  mentioned,  it  is  error.  lb. 

22.  BiU  of  Exceptions, — Agreement  by  Prosecuting  Attorney  Extending  Time 
oj  Filing, — An  agreement  by  the  prosecuting  attorney  extending  the 
time  for  filing  a  bill  of  exceptions  beyond  the  statutory  limit  of  sixty 
days  allowed  by  the  court  (section  1847,  R.  S.  1881),  is  without  au- 
thority, and  a  bill  thereafter  filed  is  not  properly  in  the  record,  and 
presents  no  question.  Bartley  v.  State,  S58 

23.  Consjpiraey  to  Defraud, — Indietrneni. — Naming  Parties  to  be  D^rauded,—lt 
is  not  necessary  to  the  sufficiency  of  an  indictment  charging  a  con- 
spiracy to  cheat  and  defraud  "  divers  citizens  of  Randolph  county  " 
and  the  *' public  generally,"  by  certain  false  and  fraudulent  jrepre- 
sentations,  that  the  names  of  the  persons  against  whom  the  conspiracy 
was  directed  should  be  set  out  McKee  v.  State,  S78 

24.  Same. — Charaeter  of  Pretences. — QuesHon  for  Jury. — In  such  a  case, 
whether  the  alleged  pretences  were  of  such  a  character  as  to  impose 
upon  citisens  of  the  community,  as  communities  are  actually  consti- 
tuted, is  a  question  of  fact  for  the  jury  to  determine.  lb. 

25.  Same. — Protection  of  Weak  and  Credulous. — The  purpose  of  the  law  is  to 
protect  the  weak  and  credulous  from  the  wiles  and  stratagems  of  the 
artful  and  cunning,  as  well  as  those  whose  vigilance  and  sagacity 
enable  them  to  protect  themselves.  lb. 

26.  Same. — Renewal  of  Conepiraey. — After  the  joint  design  is  once  fairly  es- 
tablished, every  art  done  in  pursuance  of  the  original  purpose,  whether 
by  one  or  more  of  the  conspirators,  or  their  agent,  is  a  renewal  of 
the  original  conspiracy.  lb. 

27.  Same. — Agent  of  Conspirators. — Declarations  (/.  — Evidence. — ^One  employed 
as  agent  by  conspirators,  after  their  criminal  undertaking  is  on  foot,  to 
aid  in  the  prosecution  of  their  designs,  may  testify  to  false  representa- 
tions made  by  him  and  some  of  his  associates  while  carrying  forward 
the  business  of  the  undertaking,  although  made  in  the  absence  of  the 
person  on  trial.  lb, 

28.  Same, — Employment  of  Agent  to  Commit  Crime. — Liability  of  PrindpaL — 
One  who  employs  an  agent  to  assist  in  the  execution  of  a  criminal 
act  is  as  guiltv  of  the  acts  of  the  person  employed  as  if  he  himself 
had  performed  them.  lb. 
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29.  Sam£. — Formal  AffreemetU  Not  EmenHal  to  Form/aiiion  pf  Gmiptryuy.— It  U 
not  essential  to  the  formation  of  a  conspiracy  that  there  should  be 
an  J  formal  agreement  between  the  parties  to  do  the  acts  charged,  but 
it  is  8ufficient  if  the  minds  of  the  parties  understandingly  meet,  so  as 
to  bring  about  an  intelligent  and  deliberate  agreement  to  do  the  acts 
although. not  manifested  by  any  formal  words.  Ih. 

30.  Arraignmetd  and  Plea. — Bevenal  <^  Judgment — Where,  in  a  criminal 
case,  the  record  does  not  show  that  the  defendant  was  arraigned  or 
waived  arraignment,  or  that  a  plea  was  entered  by  or  for  him,  a  judg- 
ment of  conviction  will  be  reversed.  Hicks  ▼.  UtaUj  ¥^2 

31.  InAru/dwnz, — J^eoord, — BUI  </  Ekeeptiont, — Supreme  Court. — Instructions 
which  are  copied  into  the  transcnpt  by  the  clerk,  but  not  brought  into 
the  record  by  a  bill  of  exceptions  or  by  a  special  order  of  the  court, 
will  not  be  considered  on  appeal.  Brown  v.  ^SSfaCe,  44 i 

82.  J^me.  —  Mandaughier. — Astnult  and  Battery  with  Intent  to  CommiL — Ver- 
dict. — Failure  to  Specify  whether  Voluntary  or  Involuntary. — In  a  prosecu- 
tion for  assault  and  battery  with  intent  to  commit  manslaughter,  the 
verdict  is  not  vitiated,  or  the  substantial  rights  of  the  defendant 
prejudiced,  by  a  failure  to  specify  therein  whether  the  intent  was  to 
commit  voluntary  or  involuntary  manslaughter.  lb. 

33.  Lottery. — Sale  </  Share  or  Chance  in, — Information, — Sufficiency  of, — An 
information  charging  the  sale  of  a  share  or  chance  in  a  lottery 
scheme  or  gift  enterprise,  substantially  in  the  language  of  section  2077, 
B.  S.  1881,  defining  the  offence,  is  good  on  motions  to  quash  and  in 
arrest  of  judgment.  Trout  v.  SuUt,  4^9;    Watson  v.  State,  &9U 

34.  Stme. — Repugnant  AUegations. — Suijduaage, — Motions  to  Quajsh  and  in 
Arrest. — (/ontradictory  and  repugnant  allegations  in  an  information, 
unless  containing  matter  which,  if  true,  constitutes  a  legal  bar  to  the 
prosecution,  will  be  regarded  as  surplusage  and  afford  no  ground  for 
quashing  the  information,  where  the  offence  is  charged  therein  with 
sufficient  certainty.  lb. 

35.  Same. —  Weight  of  Evidenee. — A  verdict  will  not  be  disturbed  on  the 
weight  of  the  evidence.  lb. 

36.  Aiding  in  Escape  of  Prisoner, — Indictment. — DupUeity, — For  an  indict- 
ment for  aiding  in  the  escape  of  a  prisoner,  wnich  is  held  to  chaige 
the  felony  defined  in  section  2029,  R.o.  1881,  and  not  the  misdemeanor 
defined  in  section  2031,  and  also  held  not  to  be  bad  for  duplicity  as 
charging  both  offences,  see  opinion.  Stewart  v.  State,  554 

37.  Same.  —Instructions. — Refusal  to  Give, — Preavmotion, — Where  the  evi- 
dence is  not  in  the  record,  or  where  the  recora  does  not  affirmatively 
show  that  it  contains  all  the  instructions  given  by  the  court  of  its  own 
motion,  tlie  Supreme  Court  will  presume,  in  aid  of  the  refusal  of  the 
trial  court  to  give  an  instruction  asked,  either  that  such  instruction 
was  not  applicable  to  the  evidence,  or  that  the  law  embraced  therein 
had  been  given  by  the  court  of  its  own  motion.  lb. 

38.  Same. — Giving  Erroneous  Instruction. —  When  Aitrf  Availalde  Error. — ^The 
giving  of  an  erroneous  instruction  is  not  available  for  the  reversal  of 
the  judgment,  where  it  appears  that  the  substantial  rights  of  the  de- 
fendant were  not  prejudiced  thereby.  lb. 

39.  Same. — Arraignjnent. — IrregiUarvty. — A  mere  irregularity  or  informalitv 
in  the  arraignment  of  the  defendant,  which  does  not  prejudice  his 
Hubstantial  rights,  is  not  available  error.  lb, 

40.  Misconduct  of  I^osecuting  Attorney, — Opening  Statement. — Testrmany  ofDe- 
fenf^ant. —  IVotcer  cf  Error, — Where  a  prosecuting  attorney  in  his  open 
ing statement  to  the  lury  uses  the  following  language:    "  You  should 
watch  the  evidence  closely.     We  do  not  know  that  the  defendant  will 
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go  upun  the  stand.  He  has  not  been  sworn;  I  noticed  that.  If  he 
should  go  upon  the  stand  you  should  watch — ,"  he  thereby  palpably 
violates  the  spirit  and  purpose  of  the  statute  ffoveming  the  testimony 
of  defendants  in  criminal  cases ;  but  where  the  court  sustains  an  ob- 
jection to  the  use  of  such  language,  and  the  same  is  withdrawn  from 
the  jury,  the  error  is  not  available  if  the  defendant  proceeds  to  the  end 
of  the  trial  without  further  objection.  Coleman  v.  SUiUy  565 

41.  Sarnn. — £\ueiice, — Error  Waived, — A  defendant  in  a  criminal  case^  who 
has  knowledge  of  the  misconduct  or  incompetency  of  a  juror,  or  other 
matter,  not  affecting  the  jurisdiction  of  the  court,  which  would 
vitiate  the  trial,  yet  proceeds  with  the  trial  to  its  conclusion,  without 
objection,  will  not  be  heard  afterwards  to  object  that  the  proceeding 
was  vitiated  thereby.  lb, 

42.  Scone, — Ih)Beeuiing  Attorney.— Miaeondud  tf, — i^tie^tee. — Moivon  to  Set 
Aside  Submmion. — Wliere  the  prosecuting  attorney,  in  his  opening 
statement,  is  guilty  of  misconduct  prejudicial  to  the  substantial  rights 
of  the  defendant,  the  latter,  in  order  to  avail  himself  of  the  error, 
must  move  to  set  aside  the  submission  and  discharge  the  jury.       /6. 

43.  Same, — AsaatUl  tnth  Intent  to  Commit  Rape, —  Witness. — Absence  of  Ptosis' 
eu<m.~/fM<rudion.-- In  a  prosecution  for  assault  with  intent  to  commit 
rape,  where  the  testimony  of  the  prosecutrix  is  accessible  to  both  par- 
ties, it  is  not  error  for  the  court  to  refuse  to  instruct  the  jury  that  her 
failure  to  appear  at  the  trial,  and  the  failure  of  the  State  to  account 
for  her  absence,  were  circumstances  proper  to  be  considered  by  them 
as  tending  to  show  that  no  crime  had  been  committed.  lb, 

44.  SasM, — Reasonable  Doubt,  —Instruetion.  —In  the  trial  of  a  criminal  cause, 
where  the  jury  has  been  instructed  that  before  they  can  retnrn  a  ver^ 
diet  of  guilty  they  must  find  from  the  evidence,  and  be  convinced  of 
the  defendant's  guilt  beyond  a  reasonable  doubt,  it  is  not  error  to  re- 
fuse an  offered  instruction  ''  that  it  is  better  that  ten  guilty  persons 
escape  than  that  one  innocent  suffer."  lb, 

45.  Forgery. — OMradsr  nf  Instrument, — An  instrument  to  which  the  accused 
intended  to  forge  the  name  of  **  William  R.  Stephens,*'  but  instead  of 
so  writing  it  wrote  the  name  "  Bill  Stevens,"  if  perfect  in  form,  is  cal- 
culated to  deceive,  and  will  support  an  indictment  for  forgery. 

Rudieel  v.  State.  596 
CRUELTY  TO  ANIMALS. 

See  Criminal  Law,  3  to  6. 

CUSTOM. 
See  Statute,  6. 

DAMAGES. 
See  Canal,  3;  Common  Carbieb,  3;  Fbaub;  Malicious  Pbosecution. 

DEBTOR  AND  CREDITOR. 

See  AasiONMENT  for  Benefit  of  Creditors;  Compromise;  Contract, 

8;  Execution;  Life  Insurance,  10  to  13. 

DECEDENTS'  ESTATES. 

See  Advancement;  Appeal,  10;  Judgment,  1  to  3 ;  Will. 

1.  Administralor, — Aeeeplance  of  Individual  Note  of  Predecessor, — Judgment. — 
Where  an  administrator  accepts  from  his  predecessor  (a  former  ad- 
ministrator) a  promissory  note,  executed  by  the  latter,  payable  to  him- 
self for  money  due  from  such  predecessor  to  the  estate  of  the  decedent, 
and  obtains  judgment  on  such  note  in  his  own  right,  he  can  not,  as 
against  a  third  party,  who  purchases  the  real  estate  of  the  debtor,  ac- 
quired by  him  after  his  discharge  in  bankruptcy,  successfully  assert 
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thatsach  eanae  of  action  was  one  not  barred  hj  the  bankrapt's  dis- 
chaige.  Donald  7.  Kell,  1 

2.  AdminiatraJUifr, — Salt  of  Real  Estate, — PetUion, — An  administrator  is  al- 
lowed to  sell  land  for  the  parpose  of  making  assets  onlj  in  case  of 
necessity,  and  in  his  petition  for  an  order  of  sale  he  must  state  facts 
clearly  showing  that  such  necessity  exists.  Benner  v.  i2osSy  S69 

3.  Same, —  Will. — Widows  SUUuiory  AUowanee, — Eledion  by  Widow. — A  pe- 
tition by  an  administrator  for  an  order  to  sell  the  real  estate  of  the 
decedent  to  make  assets  for  the  payment  of  the  widow's  statutory 
allowance,  which  shows  that  there  is  a  will,  but  does  not  show  whether 
or  not  the  widow  has  elected  to  take  under  its  proyisions,  is  insuffi- 
cient lb. 

DEED. 

dee  AaeaGKMKNT  fob  BsirBFrr  of  Cbeditobs;  Conveyahce;  Bbal  Ee- 

TATS ;  Tax  Saxe,  1,  3. 

OonndenUion, — OondUion  SubaequerU. — Oare  and  Support — Quieting  TUle. — 
Oonatruing  Together  Oontenuxtraneous  Inatrumenta. — A  father  executed  to 
his  son  a  warranty  deed,  in  which  the  consideration  was  stated  to  be 
one  thousand  dollars.  Contemporaneously,  and  as  a  part  of  the  same 
transaction,  the  son  executed  to  the  grantor  an  instrument  called  a 
mort^pige  to  secure  the  performance  of  agreements  and  stipulations 
therein  set  out  for  the  support  and  maintenance  of  the  latter  during 
his  natural  life,  which  in  fact  constituted  the  sole  consideration  for 
the  deed.  It  was  provided  that  the  son  should  occupy  the  land  during 
the  grantor's  life.  He  went  into  possession  and  so  continued  for  three 
months,  giving  his  father  proper  support  and  treatment.  The  grantor 
then,  being  old  and  chilaish,  ordered  the  grantee  to  leave  the  farm, 
which  he  did,  withont  offering  further  performance  of  the  contract. 
The  grantor  remained  in  possession,  others  giving  him  support,  and 
shortly  afterwards  demanded  a  reconveyance  on  the  ground  that  the 
grantee  had  failed  to  comply  with  the  contract,  but  never  made  a 
demand  for  maintenance.    Suit  by  him  to  quiet  his  title. 

Jleldf  construing  both  instruments  together,  that  the  deed  was  upon  a 
condition  subsequent,  which,  being  broken,  entitled  the  grantor  to  the 
relief  asked. 

Ileldf  also,  that  the  abandonment  of  the  land  bv  the  grantee  was,  under 
the  circumstances,  such  a  renunciation  of  tne  contract  as  authorized 
the  grantor  to  enter  and  treat  the  arrangement  as  at  an  end. 

Held,  also,  that  the  grantor's  continuance  in  possession  after  condition 
broken  was  equivalent  to  a  re-entry  for  the  breach. 

Eiehter  ▼.  Bidtier,  4S€ 
DEMAND. 

See  Gbdonax  Law,  14. 

DESCRIPTION. 
See  Mechakic's  Lien;  PLEABina,  6. 

DISCRETION. 
See  CoNnNUANCE;  Pleadivo,  8;  PBAcncB,  5;  Witnebb,  1. 

DISMISSAL  OF  ACTION. 
See  Attachment,  1,  4. 

DOMESTIC  RELATIONS. 
See  Guardian  and  Ward;  Husband  and  Wife;  Married  Wovan. 

DRAINAGE. 
See  Nuisance. 
L   Repair  of  Ditehea  by  Oomty  Surveyor.^ Act  of  April  Sth,  1885,  CblMte. 
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<iofiai.— Section  10  of  the  act  of  April  6th,  1885,  makinft  it  the  dut/ 
of  the  coantj  sarveyor  to  keep  ditches  in  repair,  giving  him  power  to 
assess  the  cost  upon  the  lands  adjadged  benefited  in  the  original  pro- 
ceedings establishing  such  ditcnes,  and  providing  for  notice  of  the 
assessments  and  for  an  appeal  to  the  circuit  court  b^  any  fierson 
aggrieved,  is  constitutional.  i^Vtes  v.  Brier,  65 

2.  Same. — Limit  of  Surveyor's  Authority. — The  authority  of  the  county  sur- 
veyor, under  the  statute  in  question,  is  strictly  limted  to  keeping 
ditches  in  repair,  to  the  dimensions,  as  to  width  and  depth,  as  required 
in  the  original  specifications.  lb, 

DURESS. 
See  Married  Woman,  9. 

EASEMENT. 
See  Canal. 

EJECTMENT. 
See  QuiETiNQ  Title,  1 ;  Real  Estate,  1 ;  Statute  of  Limitations. 

EMBEZZLEMENT. 
See  Criminal  Law,  9  to  15, 17. 

EQUITY. 
See  Mortoaoe,  1,  5  to  7. 

ESCAPE  OF  PRISONER. 
See  Criminal  Law,  36. 

ESTOPPEL. 

6ee  Appeai^  7 ;  Contract,  6 ;  Insurance,  1 ;  Intoxicating  Liquor,  3 ; 
Judgment,  4  to  7 ;  Life  Insurance,  5,  7 ;  Married  Woman,  5 ; 
New  Trial,  6;  Office  and  Officer,  7,  8 ;  Quieting  Title,  1. 

1.  Former  AdjudiecUion. —  Pleading. — Answer, — Parties. —  Mortgage. —  Fere- 
closure. — Judgment.-' A.n  answer  to  a  complaint,  in  an  action  hrought 
by  the  widow  of  the  mortgagee  to  foreclose  a  mortgage  given  to  secure 
certain  promissory  notes,  payable  to  such  mortgagee,  which  alleges 
that  the  payee  and  mortgagee  in  his  lifetime,  describing  himself  os 
the  guaraian  of  certain  minor  heirs  named,  instituted  a  foreclosure 
suit  in  the  proper  court,  on  the  identical  notes  and  mortgage,  against 
the  defendants,  and  that  such  proceedings  were  had  in  Uiat  behalf 
that  upon  the  issues  duly  joined  therein  there  was  a  finding  and  judg- 
ment for  the  defendants,  but  which  does  not  allege  that  the  merits  of 
the  case  as  to  the  plaintiff  individually  were  in  some  way  involved 
in  the  issues  and  aetermined  by  the  prior  judgment,  is  bad  on  de- 
murrer. MeBumie  v.  Seaton,  56 

^.  Ckmtraet. — A  party  can  not  deny  the  existence  of  a  contract  and  at  the 
same  time  insist  upon  its  terms  as  a  defence.  Worley  v.  Sipe,  fSS 

EVIDENCE. 

See  Advancement,  3 ;  Bill  of  Exceptions ;  Conveyance,  2;  Countt 
Commissioners,  2;  Criminal  Law,  8, 10, 11, 13,  15,  27;  Highway; 
Insurance,  5;  Judgment,  16;  Malicious  Prosecution;  New  Trial, 
1;  Pracfice,  1,  5;  Principal  and  Surety,  14, 16;  Beal  Estate, 
1;  Release;  Witness. 

1.  Erpeiis. — Railroad  Builders, — TKme  of  Performing  Work. — Opinion, — Per- 
sons experienced,  as  contractors,  in  railroad  buildine  are  experts,  and 
may  testify  that,  but  for  delays  caused  by  the  railroad  company  and  its 
engineers,  the  work  contracted  for  could  have  been  completed  within 
the  time  fixed  in  the  contract.  LouisvUlef  etc,,  B,  W.  Co.  v.  Vcnnegan,  179 
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2.  Same, — Action  by  BaUroad  Contt'octor, — GmAof  Worfu — Id  an  mctittTi  br 
'  a  contractor  against  a  railroad  company,  wlierf in  it  '\»  alleged  that 

the  defendant  had  hindered  and  delayed  the  piaintitf  in  the  proMcu- 
tion  of  the  work,  and  had  wrongfully  taken  it  oat  of  the  latter's  con- 
trol, and  completed  it  at  a  reckless  and  exiraTagant  cost  and  charge<A 
the  plaintiff  tuerewith,  evidence  as  to  the  reasonable  cost  of  the  work 
is  competent.  Ih. 

3.  Dttifara^iansq^/l^eni.'— Declarations  of  a  time-keeper,  within  the  line 
of  his  employment,  are  admissible  in  evidence  a^inst  his  principal. 

Penfuy/iNimc  Q>.  ▼.  iNo/ioiu,  20S 

4.  BaUroad. — Killing  Animal. — Hypolhetioal  Qaealion, — In  an  action  against 
a  railroad  company  for  killing  a  mare,  it  is  not  error  to  permit  the 
following  question  to  be  answered  :  '*  Suppose '  Little  Miss  *  (the  mare) 
was  in  as  good  condition,  sound  in  wind  and  limb,  at  the  time  ahe 
was  killed  in  October,  1884,  if  she  was  killed  then,  as  ahe  was  when 
you  knew  her  last,  then  I  will  ask  you  to  state  what  was  her  fair 
market  VMlue;"  especially  so  where  counsel  apprise  the  court  that  if 
they  do  not  maintain  the  hypothesis  upon  which  the  questioK  ia  put, 
the  evidence  Hhall  be  struck  out.    Cincinnaiiy  ete^R.  R.  Co,  v.  JonOj  25i* 

b.  Same. — Race  Horse. — General  ReputfUion. — In  such  case,  evidence  of  the 
gi$Deral  reputation  of  the  mare  among  horsemen  and  turfmen,  with 
reference  to  her  being  rattle-headed  or  disposed  to  break  when  racing, 
is  not  admisKible.  lo, 

6.  Sam^,  —  Pi-aetice. —  Wilnen.— 'Where  it  does  not  appear  from  any  state- 
ment in  the  record  what  a  witness  would  have  testified  to  in  answer 
to  an  interrogatory,  the  sustaining  of  an  objection  presents  no  question 
on  appeal.  Jb. 

7.  Impeaching  Tealimony. — Error  to  Exclude. — It  is  error  to  exclude  compe- 
tent impeaching  testimony,  properly  and  seasonablv  offered,  where  no 
limit  to  the  number  of  such  witnesses  has  been  ixed  by  the  court, 
although  other  impeaching  testimony  has  been  offered  an^  received. 

Stutef  ez  reL,  v.  2%omas,  SIS 

8.  Same.  —  Witnem.^l^'actice.— Where  the  question  is  as  to  the  right  of  a 
witness  to  testify  at  all,  and  not  as  to  the  competency  of  his  testi- 
mony, the  party  offering  him  Is  not  required  to  state  what  he  expecU^ 
to  prove  by  such  witne^.  lb. 

9.  Foreclosure  of  Moitgage.— Payment.— Ssl- Off.— Where  the  issue  joined 
upon  a  complaint  to  foreclose  a  mortgage,  executed  to  secure  unpaid 
purchase-money,  is  upon  pleas  of  payment  and  set  off,  evidence  that 
the  cash  payment  stipulated  in  the  contract  of  sale  has  been  made  is 
not  competent.  Stewart  v.  SmitJL  6tC 

EXECUTION. 

See  Judgment,  12. 
Proeeedings  Supplementary, —Qmplaint.—Neceimry  Averments. — Demurrer.— 
Practice. — A  verified  complaint  in  a  proceeding  supplementary  to  exe- 
cution, which  fails  to  state  that  the  judgment  debtor  is  a  resident 
of  the  county  in  which  such  complaint  is  filed,  or  that  an  execution 
asainst  his  property  has  been  issued  to  the  sheriff  of  the  county  in 
wnich  he  resides,  is  bad,  and  the  defect  may  be  reached  by  a  general 
demurrer.  Pouder  v.  !Za£e,  14^ 

EXECUTORS  AND  ADMINISTRATORS. 
See  Appeal,  10;  Decedents'  Estates;  Judoksnt,  1  to  3;  YlvLis,  1. 

EXPERT. 
See  Evidence,  1. 


INDEX.  «1T 

FALSE  IMPRISONMENT. 

See  ScHOOUS,  8. 

FORECLOSURE. 

See  Appsal,  7 ;  Ebtoppel,  1 ;  Evidence,  9 ;  Mschanio's  Lixn  ;  Mobt- 

oaob;  New  Trial,  5. 

FORFEITURR 
See  Insubance,  1  to  3. 

FORGERY. 

See  Gbiminal  Law,  4& 

FORM. 

See  Statute,  1. 

FORMER  ADJUDICATION. 
See  EeroppBLy  1;  Judgment;  Quietino  Titlb,  1. 

FRAUD. 

See  AasioNMENT  fob  Bbnbfit  of  Cbeditobs  ;  Contbact,  8 ;  Judgment,  11* 

Oonvesfonee. — Fabe  BepreaerUalions  as  to  Value  of  Prcmiuory  Notes, — Damages. 
— An  innocent  partj  who  is  induced  to  convey  valuable  property  by 
a  reliance  upon  false  representations  of  the  purchaser  that  promissory 
notes,  executed  by  a  third  person,  which  are  taken  in  exchange  for 
the  property,  are  good  and  well  secured,  when  in  fact  they  are  worth- 
less, is  entitled  to  damages.  Bish  v.  BeaUy^  40S 

FREE  GRAVEL  ROAD. 
See  Gravel  Road. 

GIFT. 
See  Conveyance. 

GRAVEL  ROAD, 
See  Statute,  2,  3. 

1.  PuUum, — Signers  to. — Jurisdietion. — Pixieiice. — Where  the  petition  for 
the  construction  of  a  gravel  road  on  its  face  does  not  disclose  the 
absence  of  jurisdictional  facts,  and  no  objection  is  made  to  it  before 
the  board  of  commissioners,  an  objection  that  it  is  not  signed  by  the 
requisite  number  of  freeholders  is  not  maintainable  on  appeal. 

Robinaon  v.  liippeyf  llfS 

2.  Same. — Jurvtdiciion  not  Ousted  by  Delay.  —After  jurisdiction  has  been 
once  acquired  by  the  county  commissioners,  it  is  not  ousted  by  mere 
delay  in  taking  action  in  the  case.  lb. 

3.  Same. — Notice. — Appearance. — Where  a  party  appears  without  making 
an  objection  to  tne  sufficiency  of  the  notice,  he  can  not  make  such 
objection  on  appeal.  lb. 

4.  Amessynent. — GoUateral  i4ttae/t.— Assessments  for  the  construction  of  a 
free  gravel  road  can  not  be  impeached  collaterally,  unless  the  pro- 
ceedings of  the  board  of  commissioners  under  which  they  are  made 
are  void.  Strieb  v.  Cbi,  £99;  Bwion  v.  State,  ex  rel.,  60a 

5.  County  Indebtedness. — Free  OravelRoad  Bonds. -- Constitutional  InhUntion. 
— Bonds  issued  by  a  board  of  commissioners,  nnder  the  provisions 
of  section  5097,  K.  S.  1881,  for  the  purpose  of  raising  money  for  the 
construction  of  a  free  gravel  road,  do  not  constitute  or  evidence^  an 
indebtedness  incurred  by  the  county  within  the  inhibition  of  article 
13  of  the  State  Constitution.  lb* 

6.  Act  of  1885  did  not  Repeal  Former  ^cte.— The  act  of  April  8, 1886,  con- 
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oerning  gnrel  and  macadam iied  roads,  did  not  repeal  the  foimer 
acts  covering  that  subtect,  hence,  assessments  and  prooeedinss  under 
the  act  of  1877,  and  the  authority  thereby  conferred  upon  the  board 
of  county  commissioners,  are  not  affected  by  the  later  statute. 

Board,  ete.,  ▼.  FuUm,  4IO 

7.  Same, — Oott  to  be  Borne  by  Land  Betu^Ued, — Legidative  InienHoiu— It  was 
the  intention  of  the  Legislature  in  the  enactment  of  the  gravel  road 
laws  to  make  the  land  benefited  by  improvements  thereunder  bear 
the  whole  expense  of  such  improvements.  lb. 

3.  Same. — Additional  Avetmment. — Power  of  ChwUy  Commimionera  to  Make, — 
The  board  of  commissioners  has  authority  to  levy  an  additional  as- 
sessment, not  exceeding  the  special  benefits  conferred  upon  the  land, 
to  pay  the  cost  of  the  improvement,  in  case  the  original  assessment 
proves  insufficient,  and  it  may  do  so  of  its  own  motion,  without  a  pe- 
tition, lb. 

9.  Same. — MaUer  of  AddUionai  AmowU  to  be  Referred  to  Vtewers.— AoKoe. — 
The  board  of  commissioners  can  not  itself  determine  the  additional 
amount  to  be  assessed  against  the  land-owners,  but  notice  must  be 
given  and  the  matter  referred  to  the  viewers,  as  in  the  first  instance. 

lb. 

10.  Same, — Agenmf. — Rie^pondeai  Superior. — In  directing  the  construction  of 
free  gravel  roads  and  levying  assessments  the  board  of  commissioners 
is  not  the  agent  of  the  county,  and  the  maxim  reapondeai  tuperior  can 
not  apply  in  any  form.  lb. 

11.  Sam€.—Coel  of  Imjn'ovement.-^LiahUiiy  of  OomUy. — The  fact  that  a  free 
gravel  road  when  constructed  becomes  public,  does  not  make  the 
county  liable  for  the  cost  of  the  improvement  beyond  the  original 
estimate.  lb. 

GUARANTY. 

1.  Notice  of  Aeoeptanee  by  Guarantee. —  When  Neee98ary. — Where  there  b  a 
mere  proposal  on  the  part  of  those  sought  to  be  charged  as  guarantors 
to  guaranty  the  faithful  performance  of  some  obligation  which  an- 
other may  enter  into,  provided  credit  shall  be  extended,  or  a  duty 
undertaken,  the  contract  of  guaranty  is  incomplete  until  the  original 
obligation  is  entered  into  and  the  proposition  of  guaranty  accepted, 
and  due  notice  thereof  given  to  the  guarantors. 

Furat  A  Bradley  M'f*g  Co.  v.  Blacky  SOS 

2.  Same. —  When  Notice  of  Acceptance  Unneeeetary. — Where  a  guaranty  is 
for  the  fulfilment  of  a  contract  already  made,  or  for  one  executed 
contemporaneously  with  the  contract  of  gnaranty,  or  for  the  payment 
of  an  existing  debt,  or  where  the  contract  of  guaranty  is  upon  a  con- 
sideration distinct  from  the  credit  extended  to  the  principal  debtor, 
and  which  moves  directly  between  the  guarantor  and  guarantee,  no- 
tice of  acceptance  is  unnecessary.  /6. 

3.  Same. — Direct  Guaranty. —  When  Guarantore  Entitled  to  no  Notice  of  De- 
fault — An  engagement  on  the  part  of  guarantors  or  sureties  them- 
selves to  pay  or  perform  absolutely,  and  at  all  events,  the  contract  of 
their  principal,  is  in  its  nature  original,  direct  and  absolute,  and  the 
promisors  are  entitled  to  nonoticeof  the  default  of  their  principal.  lb. 

4.  Same. — Indirect  and  OoUctteral  Guaranty. —  When  Guarantors  Entitled  to 
Notice  of  PrincipaCs  Default. — Where  guarantors  a|^ree  that  their  prin- 
cipal will  periorm  his  contract,  they  not  engaging  to  perform  it  in 
case  he  makes  default,  the  guaranty  is  indirect  and  collateral,  and  the 
guarantors  are  entitled  to  notice  of  the  default  of  the  principal.     lb. 

6b  Same. — Failure  to  Give  Notice. — Defence. — The  failure  of  the  guarantee 
to  give  notice  to  the  guarantor  of  the  default  of  the  principal  debtor, 
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irhere  such  notice  is  required,  and  the  damages  resalting  from  each 
failure,  are  matters  of  defence,  and  should  be  specially  pleaded.    lb. 

GUAEDIAN  AND  WABD. 

See  Judgment,  9, 11, 13 ;  Statute  of  Limitations. 

Ouardian^s  Sale.— Failure  to  Give  Addiiumal  Bond.— Collateral  AOaeL— The 
failure  of  a  guardian  to  give  the  additional  bond  required  by  the 
statute  upon  a  sale  of  his  ward's  real  estate,  is  not  available  in  a  col- 
lateral attack  to  defeat  the  sale,  notwithstanding  the  statute  of  lim- 
itations. Vavidaon  y.  Batee.  391 

HIGHWAY. 

See  Gravel  Road;  Neglioemce,  2,  3;  Nuisance;  Railboad. 

1.  Proceeding  to  Vacute. — Evidence. — In  a  proceeding  to  vacate  a  public 
highway  it  is  not  error  to  exclude  testimony  to  the  effect  that  cer- 
tain individuals  had  offered  to  construct  a  foot-bridge  over  a  stream 
which  crossed  such  highway.  Whetton  v.  Clayton,  360 

%  Same. — Best  Evidence. — In  such  proceeding  an  order  of  vacation  there- 
tofore made  by  the  board  of  commissioners  can  not  t>e  proved  by  parol, 
in  the  absence  of  any  reason  shown  for  the  attempted  resort  to  sec- 
ondary evidence.  Ih. 

HUSBAND  AND  WIFE. 
See  Married  Woman;  Mortgaob,  6,  8;  Principal  and  Surety,  6. 

1.  Tenants  by  Entireties. — Mortgage  by  to  Secure  Debt  of  HuAand  or  Others. — 
A  mortgage  executed  by  a  husband  and  wife  upon  real  estate  owned 
by  them  as  tenants  by  entireties,  to  secure  the  payment  of  a  debt  due 
from  the  husband  or  others,  is  invalid,  both  as  to  the  husband  and 
wife.  Crooks  v.  KenneU,  347 

i.  Same. — Coverture  a  Personal  Defence. — Not  Available  for  Third  Parties. — 
Mortgage. — Qrantor  and  Grantee. — Coverture  is  a  personal  defence,  of 
which  third  parties  can  not  avail  themselves  for  their  own  benefit, 
and  where  a  husband  and  wife  mortgage  real  estate,  and  afterwards 
sell  it,  the  grantee  can  not  avail  himself  of  the  defence  aguinst  the 
mortgage  that  it  was  executed  to  secure  the  payment  of  a  debt  due 
from  the  husband.alooe,  and  that  at  the  time  of  its  execution  the  hus- 
band and  wife  owned  the  real  estate  as  tenants  by  entireties.  76. 

X  Same.—Oanoellalion  of  Mortgagc^Where  a  husband  and  wife,  owning 
real  estate  as  tenants  by  entireties,  sell  and  convey  the  same,  their 
grantee  can  not  maintain  an  action  against  one  holding  a  prior  mort- 
gage thereon  executed  by  such  husband  and  wife  to  secure  a  debt  of 
the  huuband,  to  have  his  title  quieted  and  such  mortgage  cancelled 
on  account  of  such  facts,  notwithHtanding  an  averment  m  his  com- 
plaint that  such  mortgagee  recognizes  and  admits  that  the  mortgage 
18  Toid,  and  refuses  either  to  cancel  or  to  bring  an  action  for  its  fore- 
<;lo8are.  lb. 

INDICTMENT. 

See  Criminal  Law. 

INFANT. 
See  Statute  op  LiMrrATioN& 

INFORMATION. 
See  Criminal  Law. 

INJUNCTION. 
See  Tax  Sale,  3. 

INSANITY. 

See  JUDQBTENT,  11  to  14. 
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INSTBUCriONS  TO  JURY. 

See  Cbiminai.  Law,  12, 19,  21,  81,  37,  38,  43,  44;  In8u&amcb,  8,  9:  Prac- 
tice, 4;  ScHOOUB,  9;  Supaeme  Ck)UBT,  1, 8. 

INSUKANCE. 

See  Contract,  8 ;  Jury  ;  Life  Insurance. 

1.  Siipulaiion  Againat  Oiker  Insurance  withoiU  WriUen  Cou^enl  Endormd  on. 
JPtxicy, — Forfeiture,— Waivet'. —  EstoppeL  —  Pleading. —  In  an  action  to 
recover  on  a  policy  of  fire  insurance,  stipulating  that  "  if  the  aasured 
shall  have  or  shall  hereafter  make  any  other  insurance  on  the  prop- 
erty insured,  or  any  part  thereof,  without  the  consent  of  the  company 
hereon  written,  this  policy  shall  be  void,"  a  complaint,  showing  that 
after  the  policy  was  executed  an  agreement  was  made  that  other 
insurance  might  be  taken,  and  that  a  written  stipulation  to  that  effect 
would  be  inserted  in  the  policy,  and  also  alleging  that  other  valid 
insurance  was  taken  without  any  notice  to  the  company  or  request  to 
insert  the  stipulation  agreed  upon,  does  not  show  a  waiver  of  the 
condition  against  further  insurance  or  estop  the  company  to  insist 
that  there  has  been  a  breach  of  such  condition,  and  is  bad  on  demur- 
rer. Haiens  v.  Home  ln».  Co,  &0 

%  Same, — Separale  Itenu  or  CZosses  q^  Propaty  Insured. —  When  Contract  and 
Rink  indivisible. — Policy  Void  as  to  I^rt  Void  as  to  -4/i.— Where  the 
property  covered  by  a  policy  of  insurance,  althongh  consisting  of 
separate  items,  appears  to  be  so  situate  as  to  constitute  substantially 
one  risk — as  a  building  and  the  furniture  in  it — then,  even  though 
separate  amounts  of  insurance  be  apportioned  to  each  separate  item 
or  class  of  property,  if  the  consideration  for  the  contract  and  the  risk 
are  both  indivisible,  the  contract  must  be  treated  as  entire ;  and  anv 
breach  of  a  stipulation  which  renders  the  policy  void  as  to  part  af- 
fects in  the  same  manner  all  the  other  items.  Ih. 

3.  Same. — Consti^tction  <if  Policy. — Measure  of  Rights  and  ObUgaiicns. — While 
courts  incline  to  such  a  liberal  construction  of  insurance  contracts  in 
favor  of  the  insured  as,  if  possible,  to  avoid  a  forfeiture,  yet,  where 
parties  have,  without  fraud,  mistake  or  surprise,  deliberately  entered 
into  a  contract,  that  alone  must  be  looked  to  as  furnishing  the  meas- 
nre  of  their  respective  rights  and  obligations.  lb. 

4.  Pdicif.— Alteration.  —Bwden  of  Proof.  — In  an  action  on  a  policy  of 
insurance  on  the  face  of  which  no  alteration  is  apparent,  the  bnnlen 
IS  upon  the  insurer,  if  an  alteration  after  delivery  is  claimed,  to 
establish  the  fact  of  such  change. 

Inifuranee  Co.  of  North  Amei^ica  v.  Brim,  281 

5.  Same. — Premium. — Rale. — Evidence. — Where  the  premium  paid  by  the 
assured  upon  a  policy  purporting  to  be  for  five  years,  is  more  than  the 
minimum  rate  for  three  years  as  established  by  the  insurance  compa- 
nies doing  business  in  the  locality  where  the  risk  is  taken,  and  less 
than  such  rate  for  five  years,  the  exclusion  of  evidence  showing  the 
minimum  rate  so  established,  as  bearing  upon  the  question  of  an  alter- 
ation in  the  policy  of  from  three  years  to  five  years,  is  at  most  a 
harmless  ruling.  Ih. 

6.  Same. — Conlra4st. — Deceased  Party  to. —  When  Aatrnt  not  Competent  Witness. 
— In  an  action  upon  a  policy  of  insurance  by  one  who  succeeded  to 
the  property  therein  described  as  heir  and  to  the  policy  by  assign- 
ment, the  testimony  of  an  agent  of  the  insurance  company,  who  is 
called  as  a  witness  for  the  latter  concerning  matters  occurring  in  the 
lifetime  of  the  assured,  is  not  competent  under  section  500,  B.  S.  1881. 

lb. 

7.  Same. — Notice  of  Loss. — Reasonable  DiUgenec^Inmilid  Condition.^A  con- 
dition in  a  policy  issoed  by  a  foreign  insuranoe  company  doing  bnsi- 
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1MW  in  this  State,  reqairing  immediate  notioe  of  anir  claim  thereun- 
der, 18  not  valid  ander  section  3770,  B.  8. 1881,  and  sueh  condition 
will  be  held  to  mean  that  the  assured  shall  use  reasonahle  diligence 
in  giving  notice  of  loss.  76. 

S.  Same. — BeaaonabU  Notice, — Iiuiruciion  to  Jury. — What  constitutes  rea- 
sonable notice  must  depend  upon  the  circumstances  of  each  case ;  but 
it  is  not  for  the  jury  to  determine  what  facts  in  law  constitute  rea- 
sonable notice,  this  being  the  function  of  the  court,  to  be  discharged 
by  instructing  the  jury  as  to  the  legal  value  of  the  facts  in  evidence. 

Jb. 

9.  Same. — Ineompiete  Iruti'uetion, — An  instruction  that  a  condition  requir- 
ing immediate  notice  was  void,  that  if  the  plaintiff,  taking  into  con- 
sideration all  the  circumstances,  gave  notice  within  a  reasonable 
time  the  condition  was  complied  with,  and  that  it  was  a  question  of 
fact  for  the  jury  to  determine,  under  all  the  circumstances,  what 
was  a  reasonable  time,  is  not  erroneous,  although  incomplete.        /6. 

10.  Same.— Time  of  Brvnging  SuiU. —  Void  Condition.— A  condition  in  a  pol- 
icy of  insurance  that  suit  must  be  bronght  within  one  year  from  the 
date  of  loss,  is  in  contravention  of  section  3770,  B.  S.  1881,  which 
provides  that  any  condition  not  to  sue  for  a  period  of  less  than  three 
years  shall  be  void,  and  a  suit  brought  after  a  year  is  not  barred.  lb. 

INTEREST. 
See  State  University. 

INTERROGATORIES  TO  JURY. 

WUhdrawaL — PraiGtice. — To  constitute  available  error  in  permitting  a  party 
to  withdraw  from  the  jury,  over  the  objection  of  the  adverse  party, 
interrogatories  propounded  by  him)  it  must  be  shown  that  such  inter- 
rogatories were  pertinent  and  material.  Cfroacop  v.  Rainier^  361 

INTOXICATING  LIQUOR. 

1.  Remonetrance. —  Immmxdity.—  Immorality  on  the  part  of  the  applicant, 
which  may  be  made  the  basis  of  a  remonstrance  against  the  granting 
of  a  license  to  retail  intoxicating  liquors,  under  the  act  ot  March 
17th,  1875,  is  not  limited  to  such  immorality  as  is  specified  in  that 
act.  Oroecop  v.  i2atnier,  S61 

%  Same. — Chmmon  Oambler. — Frequenting  places  where  gambling  is  per- 
mitted b,  under  section  2085,  B.  S.  1881,  a  public  offence,  and  is  such 
an  immorality  as  unfits  an  applicant  to  be  intrusted  with  the  sale 
of  intoxicating  liquors.  lb. 

Z.  Same.—Qual^ieation  cf  Bemonstrants. —  Waiver  of  Obfedione  to, — EstoppeL — 
Where  the  board  of  commissioners,  without  objection  on  the  part  of 
the  applicant,  entertains  and  acts  upon  a  remonstrance,  ana  hears 
and  determines  the  questions  thereby  presented,  and  on  appeal  the 
circuit  court  does  likewise,  also  without  objection,  all  objections  to 
the  remonstrants  are  waived  by  the  applicant,  and  the  latter  is  estop- 
ped to  deny  that  they  are  legal  voters  of  the  township.  lb. 

JEOPARDY. 
See  Criminal  Law,  1,  2. 

JUDGMENT. 

See  Appeal,  1,  2,  5  to  9;  Attachment;  Attorney  and  Gliibnt,  8;  J>m- 
CKDENTs'  Estates,  1 ;  Estoppel,  1 ;  Gravel  Road,  4 ;  New  Trial, 
5;  Parties;  Principal  and  Surety,  8  to  17;  Quieting  Title,  1 ; 
Sheriff's  Sale. 

1.  Enforcemeni  of. — Bankruptcy. — Charact^'  (4  Debt — Where  the  enforce- 
ment of  a  judgment  is  sought  to  be  defeated  by  a  discharge  in  bank- 
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ruptey,  it  is  proper  to  look  behind  it  to  tiieeharMsterof  the  debtapoit 
which  it  is  founded;  and  if  it  is  ascertained  that  the  debt  belongs  to 
a  class  upon  which  the  discharge  does  not  operate,  the  judgment  will 
be  enforced.  DmoM  ▼.  KeU^  1 

2.  i&fiM.— fieviva/  af  JudamenL^RighlB  cf  Tiwrd  AHies.— i2eeord~il<2inM^ 
tstrotor.  —  WroagfuL  (hnvenion, — Where,  in  such  case,  a  judgment  ia 
sought  to  be  revived  and  enforced  aeainst  real  estate  acquired  by 
the  debtor  after  his  discharse  in  bankruptcy,  and  by  him  sold  to  a 
third  party,  and  the  record  snows  that  tlie  action  in  which  the  judg- 
ment was  rendered  was  upon  a  promissory  note,  executed  by  the 
debtor  in  his  individual  capacity,  the  judgment  will  not  be  revived 
or  enforced  against  such  third  party,  although,  in  fact,  the  note  on 
which  the  judgment  was  rendered  had  been  given  by  the  debtor  to  hia 
successor,  as  administrator,  for  moneys  belonging  to  the  estate,  which 
had  been  wrongfully  converted  by  the  former  to  his  own  use.  /6. 

8.  Same. — Pleading. — Aruswer. —  UnrieeesBary  Averments. — Where  an  answer 
to  a  comulaint  to  revive  and  enforce  a  judgment  against  one  who  haa 
been  discnarged  in  bankruptcy  shows  that  the  judgment  is  founded  on 
a  promissory  note,  it  is  not  necessary  that  there  should  be  an  addi- 
tional averment  that  the  debt  was  not  incurred  in  a  fiduciary  capac- 
ity, as  the  note  on  its  face  implies  a  contract  between  the  parties  as 
individuals.  A. 

4.  Ustoppel.  —  Promisacny  Note. — Failure  of  Qmaideralian.  —  CaneeUation. — 
Where,  in  a  suit  upon  a  part  of  a  series  of  promissory  notes  given  for 
the  purchase-price  of  land,  the  others  not  being  due,  the  answer  seta 
up  facts  showing  a  failure  of  the  consideration  of  the  notes  sued  on 
only,  but  praying  that  the  whole  series  be  declared  satisfied,  and  a 
judgment  is  rendered  for  the  defendant,  that  judgment  is  not  a  bar  to 
a  proceeding  upon  the  remaining  notes,  and  a  complaint  in  equity, 
based  upon  such  judgment,  to  obtain  the  cancellation  and  surrender 
thereof,  will  not  lie.  Kilander  v.  HoovcTj  lO 

5.  8am/e. — Action  Upon  Series  of  Notes. — When  Judgmenl  Bars  Subsequent 
Action, — It  is  only  where  the  judgment  involves  the  whole  of  a  series 
of  notes,  and  settles  the  entire  defence  thereto,  that  it  operates  as  an 
estoppel  as  to  the  whole ;  otherwise  the  judgment  is  a  finality  only 
as  to  so  much  of  the  claims  and  defences  as  were  actually  litigated  in 
the  first  suit.  16. 

6.  Conelwivenesso/.—Poirties. — Judgments  are  presumptively  only  conclu- 
sive against  parties  in  the  character  in  which  they  sue  or  are  sued. 

MeBumie  v.  Sealonj  56 

7.  Same. — Estoppel — Fbrmer  AdJudioation.^The  estoppel  of  a  judgment  is 
only  presumptively  conclusive  where  it  appears  tnat  the  suit  and  the 
issues  were  of  such  a  character  that  the  judgment  could  not  have 
been  rendered  without  deciding  the  particular  matter  again  brought 
in  question.  lb. 

8.  Conclusiveness. — Collateral  Attack. — Jurisdiction. — A  judgment  rendered 
by  a  court  having  jurisdiction  of  the  subject-matter  and  of  the  per- 
sons of  the  parties  will  stand  as  against  a  collateral  attack. 

Walker  v.  Hill,  fSS 

9.  Same. — Quardian  and  Ward. — Pivceedings  to  Sell  Land. — Mere  Errors  and 
Irregularities  not  AvaUahle  CoUateraUy. — However  irregular  and  errone- 
ous the  proceedings  and  orders  of  a  court  having  probate  jurisdiction 
may  be,  in  relation  to  the  sale  and  conveyance  of  the  real  estate  of 
minor  heirs,  upon  the  petition  of  their  guardians,  yet  if  such  proceed- 
ings and  oraers  are  not  void,  they  are  conclusive  when  questioned  col- 
laterallv.  lb. 

10.   Costs.— Orimdnal  Law. — Jurisdiction.  —Dismissal  of  Appeal — A  judgment 
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for  ooets  rendered  ai^nat  the  defendftnt  in  a  criwiDftl  prpMCotion^ 
upon  dbmiBsai  by  a  court  having  no  criminaljarisdiction,  is  void. 

JFirrier  ▼.  JMMman,  SSO 

11.  By  Default  Affoinst  Inacme  Panon,—SuU  to  Set  Adde^^MiMake. — Gitar- 
dian  and  Wmd.—ProttiiMO/ry  Note, — Innoeeni  Holder, — i^Vcittd, — Oonsider- 
aiion, — Where  a  judgment  by  default  is  taken  against  a  peraon  of 
unsound  mind,  after  due  service  of  process,  by  a  sood-faith  holder 
of  a  commercial  note,  which  had  been  obtained  by  the  original  payee 
from  the  defendant  by  fraud  and  without  consideration,  ii  may  be 
set  aside  under  section  396,  R.  S.  1881,  at  the  suit  of  the  guardian  or 
administrator,  and  the  latter  let  in  to  defend,  by  showing  that  the 
defendant  was  of  unsound  mind  when  he  executed  the  note,  and  that 
it  was  without  consideration,  although  the  plaintiff  practiced  no  fraud 
in  obtaining  the  judgment  and  had  no  knowledge  of  the  defendant's 
insanity,  which  had  not  been  judicially  declared. 

Dickenon  y.  Davis,  4SS 

12.  Same, — CoUaierod  Proceedirig  in  Aid  of  Execution. —  Wiil  not  D^eai  Right  to 
Belief  from  Judgment. — The  riffht  to  obtain  relief  from  a  judgment 
under  section  396  can  not  be  defeated  by  the  plaintiff  instituting  pro- 
ceedings in  aid  of  an  execution,  to  enforce  the  judgment  from  which 
the  defendant,  by  appropriate  proceedings  then  pending,  is  seeking  to 
be  relieved.  lb, 

13.  Same, — Sale, — Redemption  by  OtMrdian. — ^The  fact  that  the  guardian  of 
an  insane  person,  against  whom  a  judgment  has  been  wrongfully 
obtained,  to  save  his  ward's  property,  redeems  from  a  sale  thereof 
under  proceedings  to  en  force  the  judgment  instituted  during  the  pend- 
ency of  a  complaint  to  set  it  aside,  is  not  a  bar  to  relief  under  sec- 
tion 396.  lb, 

14.  Same. —  Wrongful  Judgment. — Enforeement. — Ejfeet  of  Setting  Aside. — One 
who  proceeds  with  the  enforcement  of  a  judgment  wrongfully  obtained, 
with  knowledge  that  proceedings  have  oeen  instituted  by  or  on  behalf 
of  the  defendant  to  be  reliev^  therefrom,  assumes  the  risk  thnt,  if 
the  judgment  be  set  aside,  he  will  be  compelled  to  restore  to  his  adver- 
sary whatever  has  been  so  coerced  from  him.  IK 

16.  Suretyship, — Contribution, — Ooilaieral  Attack. — Where  a  valid  judgment 
has  been  rendered  against  several  defendants,  in  which  the  question 
of  suretyship  b<>tween  them  has  been  determined,  a  suit  for  contri- 
bution afterwards  brought  by  one  of  such  defendants  is  a  collateral 
attack  on  the  judgment,  and  will  fail.  Knopf  v.  Moret,  670 

16.  Same. — Evidence. — Reversible  Error. — Parol  evidence  attacking  a  judg- 
ment which  the  record  thereof  on  its  face  shows  to  be  void,  though 
incompetent,  does  not  prejudice  nor  impair  the  rights  of  the  party 
claiming  under  such  judgment,  and  the  admission  of  such  evidence  is 
not  reversible  error.  Jb, 

JUDICIAL  KNOWLEDGE. 
See  Mechanic's  Lien,  4 ;  Supreme  Court,  9. 

JURISDICTION. 
See  Appeal,  1 ;  Gravel  Boad,  1,  2 ;  Judgment,  8  to  11. 

JURY. 

See  Interrooatobies  to  Jury;  Mortgage,  1. 

1.  Juror. — Examination  of  on  Voir  Dire. — MiseondueL — Duty  of  Juror,— Prac- 
Hce, — In  the  examination  of  a  juror  upon  his  voir  cfir«,  if  the  general 
question  asked  fairly  arouses  his  attention  and  directs  it  to  the  infor- 
mation desired,  it  is  enough  without  specific  questions  covering  mi- 
nute phases  of  the  subject,  and  it  is  the  duty  of  the  juror  to  make  full 
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and  trathful  answers,  neither  falsely  stating  any  fact  nor  concealing 
anj  material  matter  within  the  general  scope  of  the  question,  and 
any  violation  of  this  rule  is  such  misconduct  as  is  prejudici&l  to  the 
party.  FemTtf  v.  Michigan  MuL  Life  Ins.  Co.,  59 

"Si  Saan/e, — New  TriaL — Inturanet, — In  an  action  against  a  life  insurance 
company  to  recover  upon  a  policy  of  insurance,  where  a  jun)r,  in 
response  to  a  question  asked  in  the  examination  of  the  jury  as  to 
whether  he  heloi  a  policy  of  insurance  issued  by  the  defendant,  an- 
swered in  the  negative,  the  truth  being  that  he  had  taken  out  such 
a  policy  on  his  life  for  the  benefit  of  his  wife,  the  plaintiff  having  no 
knowledge  of  the  fact,  he  is  guilty  by  reason  of  such  concealment  of 
such  misconduct  as  entitles  the  plaintiff  to  a  new  trial,  notwithstand- 
ing his  affidavit  and  those  of  his  fellow- jurors,  that  in  arriving  at 
iheir  verdict  they  were  guided  solely  by  the  law  and  evidence.       76. 

JUSTICE  OF  THE  PEACE. 
See  Appeal,  1. 

LANDLORD  AND  TENANT. 
See  Lease. 

LAW  OF  CASE. 
See  Supreme  Court,  6. 

LEASE. 

1.  ImplM  CovenojU  for  Quiet  Enjoyment. — Landlord  and  Tenami. — A  cove- 
nant for  quiet  enjoyment  is  implied  in  every  mutual  contract  for  leas- 
ing land,  oy  whatever  form  of  words  the  agreement  is  made. 

Hoagiand  v.  New  York,  etc.,  B.  W.  Co,,  44^ 

2.  Same. — -State  GanaL  -Lease  of  Use  of  Surplus  Water. — Quiet  BnjoymcnL — 
Under  a  lease  by  the  State  of  the  use  of  so  much  of  the  surplus  water, 
not  required  for  navigation,  of  the  Wabash  and  Erie  Canal  as  would 
be  sufficient  to  propel  certain  machinery  in  the  lessee's  mills,  the  im- 
plied covenant  lor  qu  iet  enjoy ment  was  such  that,  so  long  as  the  canal 
was  used  for  purposes  of  navigation,  and  while  there  was,  during  that 
period,  a  surplus  of  water,  the  lessor  agreed  to  do  no  acts  which  would 
interrupt  or  deprive  the  lessee  of  its  enjoyment.  lb. 

3.  Same. — Abandonment  cf  OanaL — Appropiiaiion  to  Other  Uses. — Obst^-uetum 
tf  Ghamind. — ^The  contract  in  such  case  did  not  impose  upon  the  lessor 
or  its  grantees  any  obligation  to  keep  the  canal  in  repair,  or  to  main- 
tain it  in  such  a  condition  that  a  surplus  of  water  would  be  avail- 
able,  or  to  supply  the  lessee  with  any  water  whatever,  but  the  latter 
took  the  lease  subject  to  all  the  vicissitudes  which  might  attend  a 
public  work  of  that  character,  and  to  the  right  of  the  lessor  or  its 
grantees  to  abandon  the  canal  for  purposes  of  navigation  and  to  ap- 
propriate it  to  other  uses,  including  the  construction  of  a  railroad  on 
the  line  occupied  by  it,  thereby  filling  up  the  channel.  lb. 

LEGISLATURE. 
See  Town. 

LICENSE. 
See  Intoxicating  Liquor  ;  Phtsiciak. 

LIEN. 

Attorney  and  Clirnt,  3;  Judgment;  Mechanic's  Lnor;  Movr- 
gaob;  Sheriff's  Sale;  Taxes;  Tax  Sale. 
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LIFE  INSURANCE. 

iiee  Insurance;  Juby. 

1.  Mutual  Benefit  Associalions, — Members  Take  Notice  of  By-Lcncs. — Certtfi- 
eate. — CWroc^.— Mutual  benefit  associations  are  in  the  nature  of  mut- 
ual insurance  companies,  and  persons  who  become  members  thereof 
are  bound  to  take  notice  of  the  by-laws,  the  latter  becoming  a  part  of  the 
contract  the  same  as  if  written  in  the  certificate.  Holland  v.  TayLoVj  liSl 

2.  Same. — Change  of  Beneficiary. — Provision  of  By-Lawn. — The  beneficiary 
in  a  certificate  issued  by  a  mutual  benefit  association,  providing  for  a 
change  of  beneficiary,  does  not,  during  the  life  of  the  assured,  have 
an  indefeasible  riglit  in  the  contract  or  fund  to  be  paid  thereunder; 
but  such  beneficiary  has  an  interest  which  can  only  be  defeated  by  a 
change  effected  in  the  manner  provided  by  the  by-laws.  lb. 

3.  Same. — Attempted  Change  of  Beneficiary  by  WilL — Guardian. — ExeeiUora. — 
Control  of  Fund. — Where  the  by-laws  of  a  mutual  benefit  association, 
not  a  domestic  corporation,  provide  for  the  payment  of  a  sum  of 
money  to  the  dependents  of  a  member,  and  fix  definitely  the  manner 
of  changing  the  beneficiary,  upon  the  death  of  the  assured,  without 
making  a  change  in  the  manner  specified,  the  beneficiary  named  in 
the  certificate  becomes  the  absolute  owner  of  the  fund,  unaffected  by 
a  will  att-empting  to  make  a  different  disposition  thereof,  and,  if  the 
beneficiary  is  a  minor  under  guardianship,  the  guardian  is  entitled 
to  the  possession  and  control  of  the  money  as  against  the  assured's 
executors.  lb. 

4.  When  Premiums  can  not  be  Beeovered. —  Where  a  risk  once  attaches 
under  a  valid  policy,  premiums  paid  upon  it  during  its  continuance 
can  not  be  recovered  back  as  for  money  had  and  received. 

Continental  Life  Ins.  Co.  v.  Houser,  266 

b.  Policy  Incontestable  Excentfor  Fraud. — Non-Paymeni  of  Premium. — Taking 
Order.—  When  Insurer  Lstoppcii  to  Deny  Payment. — Where  both  the  policy 
of  insurance,  which  provides  that  it  is  incontestable  except  for  fraud, 
and  the  application  state,  the  one  by  express  words  and  the  other  by 
clear  implication,  that  the  consideration  has  been  paid,  the  insurer  is 
estopped  to  deny  payment  as  against  the  beneficiary,  and  the  policy 
is  enforceable  by  the  latter,  notwithstanding  part  of  the  premium  was 
not  in  fact  paid,  but  instead  orders  were  given  theremr  by  the  as- 
sured on  his  employer,  who,  aihis  request,  refused  to  pay  them,  and 
although  the  orders  stipulated  that  if  they  were  not  paid  the  assured's 
rights  were  thereby  forfeited.  Kline  v.  NaiH  BemfU  At^n,  4^2 

6.  Same* —  Interest  cf  Bmefaary  in  Policy. — Not  Affected  by  Subsequent  Ads  qf 
Assured. — ^The  beneficiary  in  an  ordinary  contract  of  insurance  takes 
an  immediate  interest  in  the  policy,  and  his  rights  can  not  be  im- 
paired by  any  act  of  the  assured  performed  subsequent  to  its  exe- 
cution, lb. 

7.  Age  of  Assured. — Requirements  of  By-Laws. — Disregard  of.— Estoppel — A 
life  insurance  company,  organized  under  the  laws  of  this  State,  which 
issues  a  policv  to  one  under  the  age  required  by  its  by-laws  merely, 
with  knowledge  of  the  assu red's  true  age,  or  which,  after  obtaining 
such  knowledge,  still  retains  the  consideration  and  makes  no  ofter  to 
cancel  the  contract,  is  estopped  to  set  up  the  matter  of  age  as  a  de- 
fence to  an  action  on  the  policy.  way  v.  NatU  Benefit  Ass^n,  651 

8.  Same. — By-Laws. —  Violation  of  by  Insurer. — Bights  of  Third  Perwms.— By- 
laws enacted  by  the  directors,  u>r  their  own  government  in  the  man- 
agement of  the  business  of  the  corporation,  can  not  be  extended  to 
affect  the  validity  of  acts  done  in  disregard  thereof,  especially  where 
the  rights  of  third  persons  are  concerned.  lb. 

Vol.  111.— 40 
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9.  Same, — Pleading.— Sdiing  Out  By-Law. — Where,  in  an  action  on  a  life 
insurance  policy,  the  insurer  bases  its  defence  upon  its  rules  or  br- 
laws,  they  must  be  set  out  in  the  answer  or  the  latter  will  be  bad.   /6. 

10.  Insurable  LUereai, — No  one  can  have  the  benefit  of  an  insurance  effected 
by  himself  upon  the  life  of  another,  unless  he  has  an  insurable  inter- 
est  in  the  life  insured.  Amick  ▼.  BuUer^  578 

1 1 .  Samt.— Crediioi^a  IngmxdtU  Interest  in  Life  (/Debtor, — Amtnmt  of  Insmtmoe 
PermiasibU, — A  creditor  has  an  insurable  interest  in  the  life  of  hia 
debtor,  and  may  in  good  faith  take  insurance  npon  his  life.  The 
amount  of  the  insurance  obtained  must  bear  some  just  proportion  to 
the  debt,  or  the  extent  of  the  obligation  assumed,  ana  the  contin- 
gencies attending  the  maintenance  of  the  policy,  though  it  can  not 

be  limited  to  the  amount  of  the  debL  lb. 

^^ » 

12.  Same.— Liability  of  OredHor  far  Surplus  After  Payment  of  Debt. — Where 
money  has  been  collected  upon  a  policy  of  insurance  which  had  \t& 
inception  in  a  scheme  of  mere  speculation  on  the  life  of  the  insured, 
or  wnere  insurance  is  taken  out  by  a  debtor  as  security  for  the  ben- 
efit of  his  creditor,  the  expense  of  procuring  and  continuing  the  policy 
being  borne  by  the  former,  the  amount  collected,  less  the  debt  secured 
or  the  sums  advanced  in  obtaining  and  keeping  the  policy  in  force, 
may  be  recovered  by  the  personal  representatives  of  the  person  in- 
sured, lb. 

13.  Same. —  When  Creditor  Entitled  to  Full  Amount  of  Policy. — Where  a  cred- 
itor receives  from  his  debtor  a  policy  of  insurance  on  the  life  of  the 
latter,  paying  all  the  expenses  attending  the  issuance  thereof,  and  all 
subsequent  assessments  and  charges  thereon,  and  being  named  therein 
as  beneficiary,  and  upon  the  death  of  the  debtor  receives  the  amount 
stipulated  therein,  which  is  largely  in  excess  of  the  indebtedness  and 
the  expenses  of  insurance  paid  by  him,  he  is  not  liable  to  the  repre- 
sentatives of  the  debtor  for  such  excess,  .although  it  had  been  agreed 
between  the  parties  that  if  the  debtor  should  pay  the  indebted neas  and 
the  expense  of  insurance  the  policy  should  be  turned  over  to  him.      lb 

LIMITATION  OF  ACTIONS. 

See  GuABDiAK  and  Ward  ;  Soldier's  Bounty  ;  Statctb  of  Limita- 
tions; Trust  and  Trustee. 

LOTTERY. 
See  Criminal  Law,  33. 

MALICIOUS  PROSECUTION. 

1.  Complaint, — Averment  of  Conspiracy. — Evidence. —  A  complaint  in  an- 
action  against  two  or  more  for  malicious  prosecution,  which  char|;e9«- 
that  the  defendants  wrongfully,  maliciously,  and  without  probable 
cause,  did  the  several  things  therein  charged,  to  the  plaintiff  s  injuiy 
and  damage,  is  sufficient,  and  authorizes  the  admission  of  evidence 
to  show  that  the  defendants  were  acting  in  concert  in  bringing  about 
the  alleged  injurious  result,  without  an  allegation  that  they  confed- 
erated and  conspired  together.  Jenner  v.  Chrson,  6f^ 

2.  Same. —  Gift  of  Action. — Da  mage. — Conspiraey. — In  such  case  the  damaipe 
is  the  gist  of  the  action,  and  not  the  conspiracy.  /&. 

MANSLAUGHTER. 
See  Criminal  Law,  32. 

MARRIED  WOMAN. 

See  Contract,  5;  Conveyance,  3;  Husband  and  Wife;  Moriqaox,  4, 
6,  8;  Principal  and  Surety,  5;  Sheriff's  Sale,  4. 

1.  Surety  for  HwAand.— Mortgage. — A  mortgage  executed  in  1875  by  a 
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married  woman  upon  her  separate  j^roperty  to  secnre  her  husband's 
debt»  was  JFalid,  under  the  law  then  in  force.  Post  v.  Loseyf  74- 

2.  Same, — Extenaion  of  Titne  of  Payment  of  DebL — Release  of  Surety. — A  wife, 
who  is  surety  for  her  husband,  will  be  released  from  liability  the  same 
as  any  other  surety,  by  an  extension  of  the  time  of  payment  of  the 
debt  without  her  consent,  and  the  lien  of  a  mortgage  executed  bv 
her  to  secure  it  will  be  discharged.  li, 

3.  Same, — It  is  essential  to  tiie  discharge  of  a  surety  by  an  extension  of 
time  of  payment  that  the  payee  or  prombee  should  have  knowledge 
of  the  suretyship.  76. 

4.  Same, — Mortgagee  Baand  to  Inquire  as  to  Qmdderaiion  of  Mortgage,—  A  per- 
son who  accepts  a  mortgage  upon  the  land  of  a  married  woman, 
knowing  her  to  be  married,  and  that  the  land  is  her  separate  prop- 
erty, is  bound  to  inquire  as  to  tlie  consideration,  and  unless  mis- 
led by  her  conduct  or  representations,  he  will  be  held  to  have 
acquired  knowledge  of  the  facts  which  prudent  inquiry  would  have 
disclosed.  Jb. 

6.  li^atoppel.—X.  married  woman,  whose  representations  were  relied  upon 
by  one  who  contracted  with  her  in  goou  faith,  is  estopped  to  deny  the 
character  of  her  contract.  Rogers  v.  Union  Cent,  L,  Ins,  Co,,  S4S 

6.  Separate  Real  Estate, — Mortgage  Executed  Upon  to  Secure  Debt  of  Another, 
— A  mortgage  executed  by  a  married  woman  upon  her  separate  real 
estate  to  secure  the  debt  of  her  husband  or  others  is  invalid,  and 
can  not  be  enforced.  Crooks  v.  Kenntttf  S47 

7.  Act  of  March  11,  1875,—Inchoaie  Interest.  — Sheriff's  Sale.— Prior  Mort- 
gage,— A  married  woman,  who,  under  the  act  of  March  11,  1875,  has 
had  her  interest  in  her  husband's  real  estate,  which  has  been  sold 
on  execution,  set  off  to  her,  occupies  a  relation  analogous  to  that  of 
surety  as  to  prior  mortgages  on  the  whole  tract,  in  which  she  hut^ 
joined,  and  the  two-thirds  of  the  land  taken  by  the  purchaser  at  the 
sheriff's  sale  is  charged  with  the  payment  of  all  such  prior  encum- 
brances, provided  it  is  of  sufficient  value.  Bunch  v.  QravSy  S51 

8.  Mortgage,Surety,'-Statute  of  1879,— Under  the  statute  of  1879  (Acts  of 
1879,  p.  160),  a  married  woman  might  mortgage  her  separate  property, 
acquired  by  purchase,  to  secure  her  husband's  debt 

Gardner  ▼.  Gzse,  4^4 

9.  Same. — Duress  by  HuAand. — Knowledge  <f  Mortgagee. — It  is  no  defence 
to  a  suit  to  foreclose  a  mortgage  against  a  married  woman  that  the 
latter  executed  the  mortgage  under  duress  by  her  husband,  unless  the 
mortgagee  participated  in  or  had  knowledge  of  the  duress.  i6. 

MASTER  AND  SERVANT. 
See  Negligence,  1  to  3. 

1.  Duty  of  the  Master  to  Provide  Safe  Working  Places  and  Machinery, — Negli- 
gence. — It  is  the  duty  of  the  master  to  use  ordinary  care  and  diligence 
to  provide  safe  working  places  and  safe  machinery  and  appliances  for 
his  employees,  the  neglect  of  which  is  an  actionable  wrong,  and  he 
can  not  absolve  himself  from  liability  by  delegating  such  duty  to  an 
agent.  Krueger  y.  LouiioilU,  etc.,  R.  W,  Co,,  51 

2.  Same, — FeUow-Servani. —  Vice- Principal.  —  The  negligence  of  a  fellow- 
servant,  or  co-employee  acting  as  such,  will  not  authorize  a  recovery, 
although  he  may  be  a  superior  officer,  an  agent  or  a  foreman  ;  but  if 
the  superior  agent  is  charged  with  the  performance  of  the  master's 
duty,  to  that  extent  his  acts  and  negligence  are  those  of  the  master. 

Ih. 

3.  Same. — Railroad. — Master  Mechanic, — Fireman. — Defective  Locomotive, — 
By  order  of  the  division  master  mechanic  of  a  railroad  company,  a 
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tender  belonging  to  one  engine  was  attached  to  another  of  different 
construction,  its  deck  being  three  to  four  inches  higher  than  that  of 
the  engine.  The  use  of  the  locomotive  as  thus  constituted  was  ren- 
dered dangerous,  by  reason  of  lost  motion  and  the  liability  of  the 
tender  to  become  detached,  and  the  engineer  so  notified  the  master 
mechanic.  While  the  fireman  was  engaged  in  shovelling  coal  into  the 
fire-box,  the  engine  and  tender  parted  and  the  fireman  was  killed. 
Held,  that  the  company  is  liable.  lb. 

4.  Duty  of  E)mployer  to  Pnvide  Safe  Machinery. — It  is  the  duty  of  the  em- 
ployer to  provide  the  employee  with  a  safe  working  place  and  with 
safe  machinery  and  appliances,  and  in  discharging  this  duty  he  is 
required  to  exercise  ordinary  care  and  skill. 

Penngylvania  Co.  ▼.  WhUcomb,  flS 

6.  Same. — Delegation  of  Duty.—RespongibilUy  of  Jfoster.— The  duty  to  pro- 
vide employees  with  safe  machinery  and  appliances  can  not  be  so  del- 
egated by  the  master  as  to  relieve  him  from  responsibility.  The  agent 
to  whom  it  is  entrusted,  whatever  his  rank  may  be,  acts  as  the  master 
in  discharging  it.  lb, 

^.  Same. — RuUb  OovenUng  Employ ee^,— Contract  of  Service. — .\n  employer 
may  adopt  reasonable  rules  for  the  government  of  his  employees,  and 
when  brought  to  the  knowled^  of  the  latter,  who  thereafter  continne 
in  the  master's  service,  the  rules  and  »n  implied  undertaking  to  obey 
them  enter  into  the  contract  of  service.  To. 

7,  Same.— Rtiilroad.— Rule  that  Brakemen  Shall  Uae  Ompling-Stieht.—  Viota- 
tion  of  Requirement. — lAability  of  Company. — Where  a  rule  of  a  railroad 
company  requires  that  cars  shall  be  coupled  by  the  use  of  coupling- 
sticks,  and  this  rule  is  brought  to  the  knowledge  of  one  employed  as 
brakeman,  and  assented  to  by  him,  it  constitutes  a  part  of  his  contract 
■of  service,  and  for  an  injury  received  by  him  in  endeayoring  to  make 
a  coupling  by  hand,  the  company  is  not  liable,  unless  it  be  shown  that 
the  act  could  not  have  been  safely  performed  even  by  the  use  of  the 
appliance  provided,  or  that  obedience  to  the  rule  was  not  practica- 
ble under  the  circumstances  of  the  particular  case.  lb, 

MECHANIC'S  LIEN. 

1.  Notice  of  Intention  to  Hold, — Deseription  of  Real  Estale. — The  notice  of  an 
intention  to  hold  a  mechanic's  lien  may  include  more  land  than  ought 
to  be  Hold  to  discharge  the  lien,  and  where,  in  such  notice,  the  inten- 
tion in  declared  to  hold  a  lien  on  several  lots,  the  numbers  of  which 
are  given,  and  "  the  dwelling-house  erected  thereon,"  it  is  sufficiently 
definite  in  that  regard.  White  v.  StanUm,  SJO 

:%  Same.  — Description  in  Notice  Aided  by  AvermenU  of  Complaint. — Where 
the  description  of  the  real  estate,  in  a  notice  of  an  intention  to  hold  a 
mechanic's  lien,  is  so  defective  as  to  be  insufficient  of  itself  to  identify 
any  particular  tract  of  land,  but,  with  the  aid  of  proper  averments,  it 
•can  be  rendered  definite  and  certain  by  the  introduction  of  extrinsic 
eyidence.  it  will  be  held  sufficient  for  the  purpose  intended,  and  a  true 
description  may  be  supplied  at  the  hearing.  /6. 

5.  Same.— Invalid  Notice.— Where  the  description  in  such  a  notice  is  so 
uncertain  as  to  afford  no  clue  to  a  more  definite  and  correct  descrip- 
tion, no  lien  is  acquired.  i6. 

4.  Same, — Defective  Notice  Cured  by  AvermenUi. — JudieifH  KnowUdge.—Where 
a  notice  of  intention  to  hold  a  mechanic's  lien  failed  to  disclose  the 
county  and  State  in  which  the  real  estate  upon  which  the  lien  was 
claimed  was  situate,  but  the  complaint  for  the  foreclosure  of  the  lien 
averred  that  the  land  was  situate  in  the  county  where  the  action  was 
pending,  that  the  parties  all  resided  in  that  county  when  the  notice 
was  filed,  and  that  the  notice  was  recorded  in  the  recorder's  office  of 
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the  same  county,  these  ayerments,  taken  in  connection  with  the  ju- 
dicial knowledge  of  the  court  that  a  section  of  land,  corresponding 
generally  with  the  one  described  in  the  notice,  lies  within  that  county, 
are  sufficient  to  supply  the  defect  to, 

MILITARY  SERVICE. 
See  SoLDiEB^s  Bounty. 

MISCONDUCT  OF  JURY. 
See  Jury. 

MORTGAGE. 

See  Appeal,  7 ;  Deed;  Estoppel,  1 ;  Evidence,  9 ;  Husband  and  Wife; 
Maebied  Woman;  New  Trial,  5;  Principal  and  Agent,  1  to  4; 
Principal  and  Surety,  1  to  5;  Sheriff's  Sale,  4. 

1.  Foredoeure. — Equitable  Oognimnee. — Not  Triable  by  Jury — A  suit  for  the 
foreclosure  of  a  mortgage  is  of  eani table  cognizance,  and  the  issues 
therein  are  not  triable  by  jury,      hogtrs  v.  Union  Cent.  L.  Ins.  Cb.,  S4S 

2.  School  Fund  Mortgage. — Action  to  Set  Aitide. — County  Auditor  Not  Proper 
Rzrfy. — In  an  action  to  set  aside  and  cancel  a  mortgage  executed  to 
the  otate,  to  secure  a  loan  from  the  school  fund,  the  county  auditor 
is  not  a  proper  defendant,  and  a  judgment  against  such  officer  in  such 
action  will  not  bind  the  State,  it  not  being  a  party. 

Semble^  that  the  State  can  not  be  made  a  party  to  such  an  action. 

Crooks  V.  KemitU^  SJff 

3.  Validiiy,--Lex  Situs. — The  validity  of  a  mortgage  of  real  estate  is  to  be 
determined  by  the  law  of  the  place  where  the  property  is  situated. 

Swank  v.  Htrfnagle,  4^S 

4.  Same. — Married  Woman. — Surety. — A  mortgage  executed  in  Ohio  by  a 
married  woman,  as  surety  for  another,  upon  land  owned  by  her  in  thi» 
State,  is  void  under  the  statute  of  1881.  lb. 

5.  CaruseUation. — Equitable  Defences. — Maxim  "  He  Who  Seeks  Equity  Must 
do  Equity.*^ — Appticalinn  of. — A  plaintiff  who  shows  himself  otherwise 
entitled  to  the  aid  of  a  court  of  equity  will  not,  under  the  maxim  that 
he  who  seeks  equity  must  do  equity,  be  denied  relief,  unless  the  defend- 
ant  brings  forward  some  corresponding  equity,  growing  out  of  the 
subject-matter  then  in  suit,  which  would,  at  some  time  subsequent  to 
the  transaction,  in  some  form  of  proceeding,  entitle  him  to  a  remedy 
against  the  other  party,  in  respect  to  the  subject-matter  involved. 

Otis  V.  Gregory^  504 

6.  Same. —  Married  Woman.  —  Mortgage  Without  Huthand  Joining.  —  Ler 
Situs. —  Vendor's  Lien. — Pleading. — Practice. — A  mortgage  executed  in 
Michigan  by  a  married  woman,  without  her  husband  joining,  upon 
her  separate  land  in  this  State,  is  void,  and,  of  itself,  creates  no  equity 
which  the  courts  can  recognize ;  but  if  the  debt  intended  to  be  secured 
thereby  is  purchase-money,  the  mortgagee  may,  by  reason  of  his. 
vendor's  lien,  in  a  proceeding  by  the  mortgagor  to  cancel  the  mort- 
gage, obtain  affirmative  relief  by  cross-complaint,  or  by  setting  up- 
the  facts  by  way  of  answer  may,  unless  his  equity  is  acknowledged,, 
defeat  the  plaintiff's  right  to  relief.  lb. 

7.  Same. —  Vendor's  Lien.  —  Equitable  Subrogation.  —  Where  a  party  who- 
holds  a  valid  mortgage  upon  land  releases  it,  in  order  that  the  owner 
may  sell  the  property  and  invest  the  entire  proceeds  in  another  tract, 
he  to  take  a  mortgage  upon  the  latter  for  the  amount  of  his  debt,  he 
in  effect  pavs  a  part  of  the  purchase-money,  and,  if  the  mortgage 
taken  is  void,  will  be  subrogated  to  that  extent  to  the  rights  of  the 
vendor.  lb, 

8.  Husband  and  Wife. — Tenants  by  Entireties* — Suretyship  of  Wife. — Convey- 
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ance$  to  Evade  SUUute  Prohibiling, — S.  and  wife  owned  land  as  tenants 
by  entireties  and  the  former  was  indebted.  To  evade  the  statute  (sec- 
tion 5119,  K.  S.  1881)  prohibiting  a  married  woman  from  encumber- 
ing her  property  as  surety,  the  land  was  conveyed  to  a  trustee,  who 
reconveyed  it  to  the  husband  alone,  after  which  it  was  mortgaged  by 
the  husband  and  wife  to  secure  the  formers  antecedent  debt,  and 
then,  through  another  trustee,  reconveyed  to  the  husband  and  wife  as 
previously  held.  The  mortgagee  knew  of  the  purpose  of  the  convey- 
ances. 
Ilddf  that  under  the  statute  mentioned  the  mortgage  is  void. 

McCormidc,  etc,  Co.  v.  SwveU,  651 

MUNICIPAL  CX)RPOEATION. 
See  Ck)UNTY;  Town. 

NATIONAL  BANKS. 
See  Taxes. 

NEGLIGENCE. 

See  Common  Carrier  ;  Master  and  Sertant. 

1.  When  Employer  not  Liable, — Gontraetor. — Master  and  Servant — Nuisance. 
— Where  work  which  does  not  necessarily  create  a  nuisance,  but  is  in 
itself  harmless  and  lawful  when  carefully  conducted,  is  let  by  au 
employer,  who  merely  prescribes  the  end,  to  another  who  undertakes 
to  accomplish  that  end  by  means  which  he  is  to  make  use  of  at  his  dis- 
cretion, the  latter  is,  in  respect  to  such  means,  the  master,  and  if  a 
third  person  is  injured  by  the  negligent  use  thereof,  the  employer 
is  not  answerable.  Wabtishy  etc.,  R.  W^  Co.  v.  Farvevy  196 

C  Same. — OpeixUing  Portable  Steam- Engine  Near  Highway. — Not  Neeesaari^ 
a  Nuisance. — It  is  not  necessarily  a  nuisance  to  operate  a  portable 
steam-engine,  in  a  careful  manner,  in  close  proximity  to  a  public 
highway.  lb. 

o.  Same. — Railroad. — Frightened  Horse. — Negligence  of  Independent  Contract- 
or.— A  railroad  company  is  not  liable  tor  an  injury  to  a  traveller  on 
a  highway,  through  the  fright  of  his  horse,  caused  by  the  negligence 
of  the  owner  of  a  portable  steam-engine  in  operating  it,  near  the 
highway,  under  a  contract  with  the  company  to  pump  water  out  of 
the  way  of  an  excavation  which  is  being  constructed  by  the  latter, 
where  he  has  exclusive  control  of  the  engine  and  of  the  manner  of 
using  it.  lb. 

4.  Common  Carrier.— Street  Raihoay  Company. — Skill  and  Care  Required. — A 
street  railway  company  is  a  common  carrier  of  passengers,  with  duti^ 
and  responsibilities  analogous  to  those  of  a  railway  company ;  and 
is  required  to  exercise  the  highest  degree  of  care  and  skill  in  the 
transportation  of  passengers,  by  providing  suitable  tracks,  rolling 
stock,  etc.,  keeping  pace  with  science,  art  and  modem  improvements 
in  their  application  to  such  transportation. 

CUvsens  Street  R.  W.  Co.  ▼.  Twiname,  687 

5.  Same. — Defective  Tracks. — A  street  railway  company  is  guilty  of  n^li- 
ffence  when  it  attempts  to  run  its  cars  over  a  palpably  defectiv^e  place 
in  its  track,  when  by  the  use  of  such  increased  vigilance  and  care  as 
are  practicably  available  the  safety  of  its  passengers  is  not  wel! 
assured.  Jb. 

8.  Same.— Implied  Invitation  to  I^ixaengers. — Contributory  Negligenee. — When 
a  duly  equipped  car  is  placed  upon  a  street  railway  track,  under  cir- 
cuMiKtances  indicating  that  it  is  ready  to  receive  passengers  and  about 
to  proceed  on  its  way  for  their  transportation,  an  invitation  to  all 
suitable  persons  to  enter  and  becoiue  passengers  is  implied,  and  the 
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tkcceptanoe  of  such  an  invitation  can  not  be  held  to  be  contribatory 
negligence  on  the  part  of  a  passenger,  although  he  may  have  know!- 
edse  that  portions  of  the  track  over  which  he  is  to  be  carried  are 
deiective,  he  having  a  right  to  presume  that  all  necessary  precautions 
have  been  taken  to  secure  his  safety.  lb, 

7.  Same. — Assumption  <^  Risks. — Pleading. — Ariswef. — In  an  action  against 
a  common  carrier  for  negligence  in  its  transportation  of  passengers, 
where  an  agreement  on  the  part  of  the  plaintiff  that  he  will  assume 
all  risks  is  relied  upon  as  a  defence  it  must  be  specially  pleaded.  lb. 

NEW  TRIAL. 

See  APPEAL)  5  to  7 ;  Ju&y  ;  Special  Findino,  1. 

X  Newfy  Diaeotered  Evidence. — OumtUafioe. — Impeaching. — A  new  trial  will 
not  be  granted  on  the  ground  of  newlv  discovered  evidence  where 
the  latter  is  merely  cumulative,  or  tends  to  impeach  evidence  previ- 
ously given,  nor  where  a  sutficient  excuse  is  not  shown  for  failing  to 
proauce  the  evidence  at  the  first  trial.  Pennsylvania  Go.  v.  NaiionSj  BOS 

2.  As  oj  Rigid. — Motion  to  Vacate  Order  Granting.  —Practice, — Where  a  party 
is  in  court,  by  his  attorneys,  when  an  order  is  made  granting  the 
opposite  party  a  new  trial  as  of  right,  and  does  not  object  thereto,  he 
can  not  afterwards  move  to  vacate  the  order  upon  the  ground  that  it 
was  made  without  his  knowledge  or  consent.  Harvey  v.  Fink,  £49 

•8.  Same. —  When  Motion  to  Vacate  Must  be  Made. — A  motion  to  vacate  and 
set  aside  an  order  granting  a  new  trial  as  of  right  must  be  made  at 
the  earliest  practicable  moment  to  be  available.  lb. 

A.  Same. — Motion  for  New  Trial  After  Term.  -Where  a  verdict  is  returned 
on  Thursday  of  the  la.st  week  of  a  term  of  court,  a  motion  for  a  new 
trial  made  on  the  fourth  day  of  the  next  term  comes  too  late,  under 
section  oCU,  B.  8.  1881,  and  can  not  be  entertained.  lb. 

•5.  Ab  of  Right.  —  Title  to  Real  Estate  not  Involved  in  Foreclosure  Proceedings, — 
Cancellation  of  Mortgage.— Judgment— Quieting  Title, — Where,  in  a  fore- 
closure proceeding,  judgment  is  rendered  for  the  defendant  on  a  cross- 
complaint  which  prays  the  cancellation  of  the  mortgage,  and  that 
liis  title  be  quieted  in  respect  thereto,  the  case  is  not  one  which  in- 
volves the  title  to  real  estate  in  such  sense  that  a  new  trial  as  a  mat- 
ter of  right  should  be  allowed.  Sta^ne  v.  Vert,  408 

•6.  Surprise. —  Waiver. — A  party  who  sits  by,  and  without  asking  a  post- 
ponement takes  the  chances  of  a  trial,  can  not,  as  a  general  rule,  ob- 
tain a  new  trial  on  the  ground  of  surprise.  Stewart  v.  Smith,  5S6 

NOTICE. 

iSee  Attorney  and  Client,  3;  Gravel  Road,  3, 9;  Guaranty;  Insub- 
ANCE,  7  to  9;  Life  Insurance,  1;  Married  Woman,  3,  9;  Me- 
chanic's Lien;  Parties;  Supreme  Court,  9 ;  Trust  and  Trustee. 

Summons. —  When  not  Necessary  on  Oross-Complaint. — It  is  not  necessary  to 
issue  a  summons  on  a  cross-complaint  as  against  the  defendants  to 
the  original  complaint,  where  the  latter  discloses  the  character  of 
the  claim  of  the  cross-complainants,  and  fairly  informs  the  defend- 
ants that  such  claim  will  be  adjudicated,  as  it  is  their  duty  to  take 
notice  without  further  process  of  all  the  proceedings  in  the  cause. 

Sevier  v.  Kahn,  tOO 

NUISANCE. 

See  NECiLioENCE,  1  to  3. 

Public  Highway, — Destruction  of  CiUvei-t.  —  Restoration  by  Land- Owner, — fiS»r- 
face  Water, — Collecting  into  Channel  and  Discharging  Upon  Land  <^  Neigh- 
bor.— Where  the  natural  course  of  surface  water  is,  and  has  been  for  a 
long  period  of  time,  through  a  culvert  in  a  public  highway  and  thence 
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upon  the  lands  of  A.,  the  latter  han  no  right  to  fill  up  the  ci'vert, 
thereby  causing  the  highway  to  become  iinpaK>able  at  times  of  high 
water,  and,  by  the  construction  of  a  ditch,  collect  the  water  into  tL 
channel  and  dischaive  it  in  a  body  upon  the  lands  of  B.,  to  his  injury. 
Such  acts  would  be  tne  creation  of  a  nuisance  which  R  would  be  enti- 
tled to  abate  by  restoring  the  cuWert,  doing  no  wanton  or  onneoes- 
•ary  injury.  RetU  f.  Otemey,  SS7 

OFFICE  AND  OFFICER, 
See  County;  Drain aob;  Cbimimai^  Law,  9  to  15;  Mobtuage,  2. 

1.  Bureau  of  Vital  and  SanUary  Suuitiia. — (Xerk. — Appointment  of.--Seerfiary 
of  Stale, — Slate  Board  of  HeaUL — ^The  secretary  of  state  has  no  authority 
to  designate  or  appoint  any  one  for  the  performance  of  clerical  duties 
in  the  Bureau  of  Vital  and  Sanitaiy  Statistics,  except  upon  the  retfhi- 
sition  of  the  secretary  of  the  State  Board  of  Health,  approved  by  the 
president  thereof,  and  addressed  to  him.  Ourr  v.  Stute^  ex  reLf  201 

2.  Same. — Removal  of  Clerk, — A  penton  legally  appointed  to  perform  cler- 
ical duties  iTi  the  Bureau  of  Vital  and  Sanitary  Statistics  holds  hiB 
office  or  employment  at  the  pleasure  of  the  State  Board  of  Health, 
and  the  secretary  of  state  has  no  authority  to  remove  such  clerk.   /6. 

3»  New  Bond. — Power  ftff^ircu  it  Jud'je  to  I  Inquire. — Dedaring  Vaeanof. — The 
act  of  1852,  conferring  certain  powers  upon  the  judge  of  the  court  of 
common  pleas  relative  to  requiring  new  bonds  from  public  officers, 
declaring  vacancies,  etc.,  since  such  court  has  been  abolished,  la  ap- 
plicable to  the  circuit  court.     Section  5538,  et  seq.,  R.  S.  1881. 

HoUingsworth  v.  Stale^  tS9 

4.  Same. — Coumty  TVeoaurer. — Sureties. — ReleoMe  from  Bond,  — Failure  to  Give 
New  Bond.— Vacancy.— yf  here  the  sureties  in  the  bond  of  a  county 
treasurer  petition  the  judge  of  the  circuit  court  to  be  released  there- 
from, .uch  judge  may,  after  proper  notice  to  the  treasurer,  and  a  fail- 
ure on  his  part  to  furnish  an  additional  bond,  as  required  by  the 
statute,  declare  the  office  vacant.  /6. 

6.  Quo  Warranto. — Information  in  Nature  cf.  Proper  Proceeding  fw  Obtaining 
Possession  of  Office. — An  information  in  the  nature  of  a  quo  warranto  in 
the  appropriate  remedv  for  obtaining  possession  of  an  office  to  which 
a  person,  duly  qualified,  has  been  legally  elected.  It  Ik  also  the  proper 
remedy  for  the  removal  of  the  incumbent  of  an  office,  who  has  usurped 
and  illegally  continues  to  hold  it,  and  both  remedies  may  be  sought 
by  the  same  information.  Griebel  v.  Sude,  ex  reL,  S6^ 

6.  Same. — County  Auditor^  Term  of.  —Breaking  rf  Regular  Sueoesdon, — Where 
there  has  been  an  unbroken  succession  of  terms  Irom  the  adoption  of 
the  existing  State  Constitution  to  the  present  time,  and  no  general  ac- 
quiescence in  a  different  day  or  time,  the  commencement  of  the  term 
of  a  county  auditor  dates  back  to,  and  is  governed  by,  the  time  at 
which  the  term  of  the  auditor  who  was  in  office  when  the  Constitu- 
tion took  effect  expired.  Where,  however,  the  regular  succession  of 
terms  has  been  broken  by  vacancies  or  other  incidental  causes,  the 
term  of  a  newly  elected  auditor  begins  when  the  regular  or  provisional 
term  of  his  predecessor  expires.  /6. 

7.  Same. — Estoppel. — It  is  only  when  his  successor  has  not  been  chosen 
and  qualified  that  a  county  auditor  can  continue  in  office  beyond  his. 
term,  and  whenever  such  officer  has,  in  pursuance  of  an  election  to 
the  office,  served  the  full  term  of  four  years,  and  his  successor  haa 
been  duly  elected  and  qualified,  he  is'estopped  from  denying  that  his 
term  of  office  has  expired.  lb, 

5,  County  Surveyor. — Term  of  Office. — Estoppel. — P.  was  elected  county  snr- 
yeyor  at  the  general  election  in  November,  1884,  and  took  possessioQ 
of  the  office  on  the  2l8t  of  the  same  month.    At  the  November  election. 
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1886,  B.  was  elected  to  the  same  office,  and  on  the  22d  of  that  month 
demanded  of  P.  the  office,  with  the  property  belonging  thereto,  whicb 
the  latter  refused  to  surrender.  In  a^uo  laarranto  proceeding  against  P.,. 
Ueld^  that  having  filled  the  office  for  the  full  term  prescribed  oy  the  Con- 
stitution, he  is,  as  against  his  regularly  elected  and  qualified  suc- 
cessor, estopped  from  denying  that  his  term  of  office  has  expired. 

Pimel  V.  SiaUf  tx  rel,,  519- 

PARENT  AND  CHILD. 

See  Deed;  Real  Estate,  1. 

PARTIES. 

See  Estoppel,  1 ;  Judgment,  6 ;  Mortqaqe,  2 ;  Pleadinq,  2 ;  Pbactice,. 

2;  WiLL,l. 

1.  Examvnaiion  q^. — Notice. — Refuaal  to  Attend, —  OontempL — Striking  Out 
FlubdingB. — Wliere  the  defendant  to  an  action  is  notified  bv  the  plaint- 
iff to  appear  before  a  justice  of  the  peace  to  be  examined  as  a  party^ 
under  section  509,  R.  S.  1881,  touching  matters  alleged  in  the  com- 
plaint, but  no  summons  is  issued  by  the  officer,  his  failure  to  attend 
in  response  to  the  plaintiff's  notice  does  not  constitute  a  contempt  for 
which,  under  section  513,  his  pleadings  in  the  cause  may  be  stricken 
out  Biah  v.  BeaUy,  4OS 

2.  Same, — Judgment  as  Upon  Default. — Shouring  Neeeuary  to  Authorue. — In 
such  case,  to  authorize  the  striking  out  01  the  defendant's  pleading» 
and  the  rendering  of  judgment  for  the  plaintiff  as  upon  a  default,  it 
should  also  appear  that  the  plaintiff,  or  some  one  in  his  behalf,  at- 
tended at  the  time  and  place  mentioned  in  the  notice,  and  that  h& 
desired  and  was  ready  to  examine  the  defendant  concerning  a  matter 
stated  in  the  pleadings.  lb. 

PARTNERSHIP. 

1.  Adjustment  of  Birtner^ip  Accounts. —  When  One  Partner  May  Maintain 
Action, — As  a  general  rule,  no  action  can  be  maintained  by  one  part- 
ner against  the  other  respecting  particular  items  of  account  pertain- 
ing to  the  partnership  business  until  the  accounts  of  the  partnership 
are  finally  adjusted,  or  until  the  affairs  of  the  firm  are  so  far  settled 
as  that  nothing  remains  except  to  ascertain  the  final  state  of  the  ac- 
count between  the  partners.  Thompeon  v.  /yoioe,  STi*" 

2.  Same. — Sale  of  Partner^a  Tntereat.— Promimny  Note  —Set- Off.— -Where  one- 
partner  transfers  his  interest  in  the  assets,  including  the  books  and 
accounts  of  the  partnership,  to  a  continuing  member  of  the  firm,  or* 
to  another,  and  receives  in  payment  for  such  interest  the  note  of  the 
purchaser,  the  maker  of  the  note  can  not  set  off  an  account  apparently 
due  the  firm  from  the  member  whose  interest  was  transferred.        lb. 

8.  Same. — A  sale  by  a  partner  of  his  interest  in  the  assets  of  a  firm  does 
not,  in  the  absence  of  a  special  agreement  to  that  effect,  imply  that 
the  purchaser  becomes  entitled  to  collect  from  the  seller  what  may 
appear  to  be  due  from  him  on  the  firm  books.  Jb. 

4.  Same. — The  effect  of  such  a  sale  is  to  transfer  to  the  purchaser  what- 
ever interest  the  seller  has  in  the  assets  of  the  partnership  after  the 
payment  of  all  the  partnership  liabilities,  and,  in  the  absence  of  any- 
thing to  show  to  the  contrary,  it  will  be  presumed  that  the  account 
of  the  retiring  member  was  adjusted  in  ascertaining  the  value  of  his> 
interest,  and  that  the  value  was  increased  or  diminished  in  propor- 
tion as  he  was  found  the  debtor  or  creditor  of  the  firm.  /6. 

5.  Same. — Promissory  Note  Executed  by  Firm  to  Member. — A  note  governed 
by  the  law  merchant,  payable  by  a  firm  to  one  of  its  own  members, 
may  be  enforced  against  the  firm,  if  endorsed  to  an  innocent  holder 
before  maturity,  regardless  of  the  state  of  the  account  of  the  member 
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to  whom  it  was  made  payable.  But  such  note  in  the  hands  of  one 
who  stands  in  the  place  of  the  original  payee  can  not  be  made  the 
basis  of  an  action  at  law  against  the  firm,  or  the  remaining  partners, 
it  being  nothing  more  than  an  acknowledgment  that  the  partner 
named  therein  had  paid  into  the  firm  either  in  property  or  money 
the  amount  specified  in  the  note.  Zb, 

PAYMENT. 

See  Evidence,  9 ;  Principal  and  Surety,  6,  7 ;  SHERirr's  Sale,  3,  4 ; 

Taxes. 

diving  Negotiable  Nate  for  Precedent  Debt, — The  giving  of  a  negotiable  prom- 
issory note,  governed  by  the  law  merchant,  for  a  precedent  debt,  will 
operate  as  a  payment  and  discharge  of  such  debt,  unless  it  be  shown 
that  the  parties  did  not  intend  that  the  transaction  should  have  that 
effect.  Nixon  ▼.  Beard,  1S7 

PENALTIES. 

See  Appeal,  11. 

PHYSICIAN 

1.  Lieente. — Compensation. — One  who  undertakes  to  practice  the  profession 
of  medicine,  without  the  license  required  by  statute,  can  not  recover 
compensation  for  his  services.  O/t  v.  Meeky  40 

2.  Same, — License  Required  for  Each  County  in  WtUch  Physician  PracLiaes. — 
A  physician,  who  has  obtained  a  license  in  one  county,  can  not  rega- 
larly  engage  in  practice  in  another  county  without  taking  out  another 
license.  /6. 

PLEADING. 

See  Appeal,  1 ;  Attachment,  3 ;  Criminal  Law  ;  Decedents'  Estates, 
2,3;  Estoppel;  Execution;  Gravel  Boad,  1 ;  Judgment,  3;  Life 
Insurance,  9 ;  Malicious  Prosecution  ;  Mechanic's  Lien  ;  Mort- 
aAOE,  6 ;  Neqlioence,  7 ;  Practice  ;  Quieting  Title  ;  Beal  E&> 
TATE,  2 ;  Supreme  Court,  7 ;  Tort. 

1.  Practice. — Answer  in  Abalement.  —  Demurrer,  —  Motion  to  Srike  Out — 
Where  an  answer  in  abatement  is  pleaded  with  an  answer  in  bar,  it 
should  be  struck  out  on  motion  ;  but  neither  the  fact  that  it  does  not 
precede  the  answer  in  bar,  nor  that  it  is  not  verified,  renders  it  bad  on 
a  demurrer  for  want  of  facts.  State,  ex  reL,  v.  iBuA^an,  17 

2.  Same. —  Answer  in  Bar.  —  Abatement,  —  Party  in  Interest.  —  An  answer 
which  states  facts  showing  that  the  plaintiff  had  no  interest  in  the 
subject- matter  of  the  action  at  the  time  of  its  commencement,  and 
that  some  other  person  named  was  at  the  time  the  real  party  in  in- 
terest in  such  suit,  is  an  answer  not  in  abatement,  but  in  aosolute  bar, 
of  the  pending  action.  lb. 

3.  Complaint, — Defect  in  Form, — If  a  complaint  state  a  cause  of  action, 
reciting  the  facta  so  as  to  enable  a  person  of  common  understanding  to 
know  what  was  intended,  the  judgment  will  not  be  reversed  on  ac- 
count of  defects  in  the  form  of  pleading. 

United  States  Mortgage  Co.  r,  Hendennn,  24 

4.  Consideration  of  Contract. — Averment  of  in  Complaint,— Ptea  of  Woani  of, — 
Where  the  consideration  of  a  contract  sued  on  is  properly  and  fully 
averred  in  the  complaint,  a  general  denial  puts  the  plaintiff  to  the 
proof  thereof,  and  it  is  not  error  to  sustain  a  demurrer  to  a  paragraph 
of  answer  specifically  pleading  a  want  of  consideration. 

Nixon  Y,  Beard,  197 

o.  Complaint —Demin^er. — A  complaint  which  shows  that  the  plaintiff  is 
entitled  to  some  relief  will  repel  a  demurrer. 

Rogers  v.  Union  Cent.  L,  Ins.  Co.,  S4S 
C.    Matters  of  Description.  -  Amendment  Durinff  Trial  —  Practice. — Under  sec- 
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tion  396,  R.  S.  1881,  the  trial  court  may  permit  a  party  to  correct  a 
pleading  us  to  a  matter  of  description,  even  after  the  evidence  in 
chief  has  been  heard.  Beed  v.  Cheney,  387 

7.  Foreign  Statute. — Where  a  pleading  is  founded  on  a  foreign  statute 
the  statute  must  be  set  out.  Swank  v.  HufnagU,  4^3 

S.  Additional  Answeius,  —  Refusal  to  Allow  Filing  of,  —  Discretion  of  Triad 
CourL — For  facts  held  not  sufficient  to  show  an  abuse  of  discretion  by 
the  trial  court  in  refusing  to  allow  an  additional  paragraph  of  an> 
swer  to  be  filed,  see  opinion.  Gardner  v.  Case,  4^4 

^.  ComplainL — Surplusage. — Statements  of  facts  in  a  complaint,  which  are 
in  themselves  material  and  relevant  to  the  cause  of  action,  can  not  be 
regarded  as  surplusage,  although  they  overthrow  the  pleading. 

Knopf  V.  Mdrel,  570 

10.  Same. — i2e/>u^nan<  ^^epcUtons.— Where  a  complaint  contains  material 
and  relevant  facts  which  constitute  a  defence  to  the  action,  it  is  bad 
on  demurrer.  16. 

PRACTICE. 

See  Appeai.  ;  Attachment,  1 ;  Bill  op  Exceptions  ;  Continuance  ; 
Criminal  Law  ;  Evidence,  4,  6  to  8 ;  Execution  ;  Gravel  Road, 
1,  3;  Interrooatories  to  Jury;  Intoxicating  Liquor,  3;  Jury; 
Mortgage,  6;  New  Trial;  Parties;  Pleading;  Special  Finding; 
Supreme  Court  ;  Witness. 

1.  Evidence. — Examination  of  Witness, — Objection  to  Question. — Statement  as 
to  Answer  Expected. — To  constitute  available  error  in  ruling  out  a 
question  propounded  to  a  witness,  the  interrogating  party  must 
announce  to  the  court  what  he  expects  to  elicit  in  answer  to  the 
<^nest)on.  A  general  statement  that  he  expects  to  follow  up  the  ques- 
tion  by  showing  a  certain  fact,  but  not  annoifnciug  that  he  expects  to 
make  t'ue  proof  by  the  witness  interrogated,  is  not  a  compliance  with 
the  rule.  Harter  v.  EUzroth,  159 

2.  Parties, — Supreme  Court,  —  Waiver, — Where  one  is  made  a  party  defend- 
ant to  an  action,  who  is  neither  a  necessary  nor  a  proper  party  thereto, 
tbe  plaintiff  can  not  be  heard  to  object  to  his  right  to  assail  the 
complaint  or  petition  by  assignment  of  error  in  tlie  Supreme  Court 
on  appeal.  Benner  v.  Ross,  2G0 

S.  Appeal, — Reversible  Error. — Overruling  Demurrer  to  Bad  Answer. — The 
overruling  of  a  demurrer  to  a  bad  answer  is  a  reversible  error,  even 
though  there  be  other  good  answers  under  which  the  same  evidence  is 
admissible.  Thompson  v.  Lowe,  27 S 

4.  Instructions, — Motion  for  New  Trial. — i2«cord.— Instructions  can  not  be 
made  part  of  the  record  by  copying  them  into  the  motion  for  a  new 
trial.  '  Whetton  v.  Clayton,  360 

5.  Order  of  Inirodtmvg  Evidence  —  Discretion  of  Trial  Court. — Supreme  Court. 
— It  is  within  the  discretion  of  the  trial  court  to  ndmit  or  exclude 
in  reply  evidence  that  should  have  been  given  in  chief,  and  unless 
there  is  an  abuse  of  s\ich  discretionary  power  theSnpreme  ('ourt  will 
not  disturb  its  decision.  Stenwt  v.  Smilk,  5^6 

PRESUMPTION. 
See  Canal,  3 ;  Crimtnal  Law,  37 ;  Principal  and  Surety,  14. 

PRINCIPAL  AND  AGENT. 

flee  Attorney  AND  Client;  County;  CRiMTXAii  Law,  27,  28;  Evidence, 

3;  Gravel  Road,  10;  Insurance,  6. 

1.  Mortgage. — Contract, — Subrogation, — Where  a  contract  of  agency  pro- 
vided that  the  agent  was  to  loan  money  for  the  principal  upon  mort- 
gage security,  and  that  the  former  should  become  personally  liable 
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to  the  latter  for  all  instalmenta  of  interest  on  such  monej  loaned 
which  were  not  paid  within  ten  days  after  they  became  due,  each 
agent,  upon  the  payment  of  any  such  instalment  of  interest  under  the 
contract,  would  be  entitled  to  a  remedy  against  the  borrower  for  the 
amount  so  paid,  and  to  participate  in  the  mortgage  security  to  the 
extent  of  such  payment.        United  States  Mortgage  Co.  v.  Henda'sotif  ^^ 

2.  Same.—ForedoKure. — Inataiments  of  ffUeitst. — Where  a  loan  company, 
mortgagee,  avails  itself  of  a  provision  in  the  mortgage  that  upon  a 
default  in  the  payment  of  an  instalment  of  interest;  the  entire  debt 
should  become  due,  and  forecloses  the  jnortgage,  taking  judgment  for 
the  whole  amount,  principal  and  interest,  it  can  not  afterwards  en- 
force a  contract  with  its  agent  who  made  the  loan,  which  provided 
that  the  latter  should  be  liable  to  the  principal  for  all  instalment* 
of  interest  on  moneys  loaned  by  him  as  such  agent,  which  were  unpaid 
ten  days  ai'ter  they  became  due.  lb. 

3.  Same, — In  such  case  the  decree  of  foreclosure  merged  the  entire  con- 
tract wjth  the  mortgagor,  as  well  in  respect  to  instalments  oi  interest 
matured  as  in  respect  to  those  not  matured,  in  the  judgment  and 
decree,  end  the  agent  would  not,  after  such  foreclosure,  be  liable  un- 
der hb  contract  for  any  of  such  instalments.  Jh. 

4.  Same, — fjoan  AyenL — Attorney. — Livbiiity  of  Pt-incipal  fw  AdditUmat 
Services  Rendered  by  AgevU. — In  a  contract  between  principal  and 
agent,  that  the  latter  should  make  loans  of  money  on  bonds  and 
mortgages  and  collect  money  to  become  payable  on  such  loans,  a 
provision  that  the  former  should  not  be  liable  for  any  charges,  dis- 
bursements or  commissions  to  the  aeent   for  his  services  in  such 

'agency,  does  not  relieve  the  principal  from  liability  to  the  agent  for 
services  rendered  by  him  at  the  former's  request,  in  foreclosing 
mortgages  and  collating  moneys  by  legal  proceedings,  looking  after 
repairs  to  and  caring  for  property  bought  in  by  the  principal  upon 
foreclosure  of  its  mortgages,  for  renting  and  collecting  rents  of  such 
property,  and  looking  after  the  payment  of  taxes,  and  keeping  up 
insurance  thereon,  and  other  like  services.  76. 

6.  Reed  Estate  Broker. —  Commisnion. —  Contmct, — Where  an  agency  to  sell 
land  is  limited  to  nine  months,  but  it  is  stipulated  in  the  contract 
that  if  a  customer  is  introduced  through  the  agency  of  the  broker, 
and  a  sale  is  afterwards  consummated  with  such  customer,  the  owner 
shall  pay  a  commission,  whether  the  time  of  the  agreement  shall 
have  expired  or  not,  the  broker  may  recover  the  commission  if,  dur- 
ing his  agency,  he  introduces  a  customer  to  whom  the  land  is  after- 
wards sold,  whether  the  sale  is  ultimately  consummated  through  hi» 
instrumentality  or  otherwise.  WUUams  v.  Leslie,  7if 

6.  Ti'usfee.— Style  of  Bank  Account. — One  who  is  put  in  possession  of  prop- 
erty by  joint  owners,  with  instructions  to  sell  it  upon  the  best  avail- 
able terms,  at  his  discretion,  is  an  agent,  and  not  a  trustee,  and  his 
character  is  not  changed  by  styling  himself  **  trustee,"  at  the  sugges- 
tion of  one  of  his  principals,  a  banking  company,  in  making  deposits 
with  the  latter  of  the  proceeds  of  sales,  to  distinguish  the  account 
from  another  kept  by  him  as  agent.  Rowe  v.  Randj  206 

7.  Same, — Joint  Principals. — Severance  of  Interests. — Revoeatum  of  Agency. — 
Banks. — Mutual  Release  of  Claims. — Where  two  banks,  as  principals, 
appoint  an  agent  to  take  charge  of  a  matter  in  which  they  are  jointly 
interested,  who  deposits  the  joint  funds  in  one  of  the  banks,  and  a 
severance  of  the  joint  interest  afterwards  occurs,  and  in  a  compro^ 
mise  of  differences  each  releases  all  claims  against  the  other,  the 
agency  is  thereby  revoked,  and  a  claim  against  the  bank  holding  the 
deposit  by  the  other  principal  for  a  share  therein  is  discharged.       lb,. 
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8.  Satne.'^Bighi  qf  Agent  to  Maintain  Aeiion.— The  right  of  an  agent  to 
bring  an  action  in  his  own  name  in  certain  cases  is  subordinate  to  tlie 
rights  of  the  principal,  who  may  bring  suit  himself,  and  thus  suspend 
or  extinguish  the  right  of  the  agent,  unless  in  particular  cases  where 
the  latter  has  a  lien  or  some  other  vested  right.  lb, 

PRINCIPAL  AND  SURETY. 
See  AppeaIi,  11;  Attachment,  2  to  5;  Conveyance,  3;  Guaranty; 

HugBAND    AND   WiFE ;    JUDGMENT,  15;     Maa&IED  WOMAN ;     MORT- 
GAGE, 4,  8 ;  Office  and  Officer.  4. 

1.  Mortgage. — Bankruptcy. — Dieeharge  (A  PrineipaL — The  lien  of  a  mort- 
gage g^ven  by  a  surety  to  secure  a  debt  of  the  principal,  is  not  released 
by  the  latters  discharge  in  bankruptcy.  Post  v.  Losey,  74 

2.  Same. — DiecHarge  of  Bankrupt  as  to  Surety. — Proof  of  Claim, — A  debtor  is 
relieved  from  liability  to  his  surety  by  his  discharge  in  bankruptcy, 
whether  the  surety  proved  the  debt  against  his  estate  or  not.  lb. 

S.  Same. — Moral  Obligation  of  Bankrupt  to  Pay  Debt. — Qmeideration  for  New 
Promiee, — After  his  discharge  in  bankruptcy  a  debtor  is  released  from 
legal  liability  to  pay  a  prior  debt,  but  not  from  the  moral  obligation, 
and  the  latter  will  constitute  a  sufficient  consideration  for  a  promise 
to  pay  such  debt.  lb, 

4.  Same.^^ Agreement  to  Extend  Time  of  Payment. — EndoreemejU  on  Note. — 
AUeraiion  q/'  CbrUroc/.— Where,  after  his  discharge  in  bankruptcy,  the 
principal  debtor  and  the  creditor  agree  to  an  extension,  for  a  definite 
period,  of  the  time  of  payment  of  the  debt,  and  to  a  reduction  in  the 
rate  of  interest,  in  consideration  of  which  the  former  agrees  to  pay 
the  debt  at  the  time  stipulated,  and  the  agreement  is  endorsed  on  the 
back  of  the  note  originally  given,  the  face  of  the  note  and  the  endorse- 
ment are  to  be  construed  together,  and  together  they  constitute  the 
contract  between  the  parties.  Huff  v.  CoU^  45  Ind.  300,  and  Bucklen 
V.  Hufff  53  Ind.  474,  distinguished.  lb. 

5.  Same, — Husband  and  Wife. — Mortgage. — Alteration  of  Contract. — Release 
cf  Surety. — Where  a  married  woman,  in  1875,  as  surety,  joined  her  hus- 
band in  the  execution  of  a  promissory  note,  and  executed  a  mortgage 
upon  her  separate  property  to  secure  it,  and  the  husband  was  subse- 
quently discharged  in  bankruptcy,  after  which,  the  creditor  having 
Knowledge  of  all  the  facts,  an  agreement  to  extend;  for  a  definite  pe- 
riod, the  time  of  payment  of  the  note  and  to  reduce  the  rate  of  inter- 
est, in  consideration  of  which  the  husband  stipulates  to  pay  the  debt, 
is  entered  into  between  the  creditor  and  the  husband,  without  the 
wife's  consent,  and  endorsed  upon  the  back  of  the  note,  there  is  such 
an  alteration  of  the  contract  as  releases  the  wife's  property  from  lia- 
bility, lb. 

,6.  P'omiseory  Note. — Payment — Riohts  of  Surety. — A  snrety  in  a  promis- 
sory note  has  the  right  to  require  payment  of  the  note  to  be  enforced 
when  it  becomes  due ;  or  he  may,  without  compulsion,  pay  and  take  it 
up  and  immediately  institute  such  proceedings  as  are  necessary  for 
his  reimbursement.  Nixon  v.  .Beard,  1S7 

7.  Same. — Agreement  </  Third  Person  to  Protect  Surety. — An  agreement  "  to 
secure  and  protect  (at  anpr  time  payment  must  be  made)  "  another  in 
the  settlement  of  a  described  promissory  note,  upon  which  the  latter 
is  surety,  binds  the  promisor  to  take  such  measures  as  are  necessary 
for  the  protection  oi  the  surety,  whenever  payment  of  the  note,  after 
its  maturity,  may  be  required,  either  by  the  payee  or  the  surety.    lb. 

8.  Judgment  D^endants  Primarily  Liable.  —  Establishment  qf  Sisretythip. — 
Parties  against  whom  a  judgment  is  taken  are  deemed  primarily  lia- 
ble, unless  the  judgment  determines  the  question  of  suretyship,  though 
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after  judgment  one  who  occupies  the  relation  of  surety  may  hare  the 
fact  judicially  etitablished,  and  au  order  for  an  execution  in  his  favor. 

Knoff  V.  Mardy  570 

9.  Samtn — Co-Sureties, — Jmiadietion. — ^Jurisdiction  to  determine  the  rights, 
of  the  plaintiff  as  against  the  defendants  is  not  jurisdiction  to  deter- 
mine the  rights  of  the  defendants  on  the  question  of  suretyship,  and 
does  not  of  itself  authorize  an  adjudication  on  that  subject.  lb, 

10.  Same, — To  secure  a  judicial  determination  of  the  question  of  surety- 
ship, proper  steps  must  be  taken  to  invest  the  court  with  jurlsdietion^ 
ana  jurisdiction  is  not  conferred  by  a  complaint  upon  an  instrument 
whicn  does  not  on  its  face  fully  disclose  the  relation  of  the  parties.    lb, 

11.  Same, — Quealion  of  Suretyship  an  Independent  One. — General  Rule, — Eixcep- 
tion, — The  question  of  suretyship,  so  far  as  it  affects  the  rights  of  the- 
debtors  between  themselves,  is  an  independent  one,  and  is  not  as  a 
general  rule  determinable  upon  the  complaint,  although  there  are 
cases  where  the  complaint  so  fully  discloses  the  facts  as  to  give  jaris- 
diction  to  adjudicate  upon  questions  of  suretyship  without  process 
issuing  upon  the  crosi^-complaint.  and  even  without  a  cross-complaint. 
Qilhetis  V.  Kimmery  68  Ind.  362,  limited.  lb, 

12.  Same. — Endorser.  —  EiUabluihnent  of  Suretyship.  —  An  endorser  can  not 
have  a  judgment  conclusively  establishing  suretyship  upon  the  com- 
plaint of  the  plaintiff  on  a  prominsory  note  upon  which,  from  the  po- 
sition of  his  name  upon  the  instrument,  he  prima  fade  appears  as 
surety,  without  bringing  the  makers  into  court  upon  the  question  of 
suretyship.  lb, 

13.  Same, — Judgment  Determining  Suretyship  Without  Proper  PUcKiinga  Void, — 
A  judgment  rendered  in  an  action  before  a  justice  of  the  peace, 
where  the  only  complaint  is  a  promissory  note  bearing  the  names  of 
two  makers  on  the  face  thereof  and  the  name  of  another  on  the  back, 
which  assumes  to  determine  the  question  of  suretyship  by  adjudging^ 
the  party  whose  name  is  on  the  oack  of  the  note  to  be  surety,  there 
being  no  pleadings  filed  raising  such  question,  is  invalid  so  far  as  it 
assumes  to  settle  the  question  of  suretyship,  and  is  no  bar  to  a  subse- 
quent action  for  contribution  against  the  party  so  adjud£:ed  to  bi>> 
surety.  lb. 

14.  Same, — Endorser. — LinhUity  of. — Presumption. — Evidence. — An  endorser 
is  not  presumed  to  be  a  co-surety  of  one  who  signs  as  maker  of  a  note. 
but  parol  evidence  is  admissible  to  prove  that  he  did  sign  as  co- 
surety. /6. 

16.  Same, — Contribution. — Endorser. — Co-Sureties. —  Pleading. — (hmplamL  — 
In  an  action  for  contribution,  by  one  claiming  to  be  surety  on  a  prom- 
bsory  note  upon  which  judgment  has  been  rendered  against  an  en- 
dorser who  it  is  alleged  was  the  co-surety  of  the  plaintiff,  it  is  sufBoient 
to  allege  in  the  complaint  that  they  were  co-sureties,  and  that  neither 
receiv^  any  part  of  the  consideration,^  without  an  averment  that 
there  was  any  contract  between  the  parties  establishing  the  relation 
claimed.  lb. 

16.  Same. — Co-Sureties, — Contract  Between  Endorser  and  MaJcer. — Evidence, — 
Admission  by  Conduct. — In  an  action  for  contribution  by  one  claiming- 
to  be  surety,  seeking  to  establish  the  relation  of  co-suretyship  between 
himself  and  one  claiming  to  be  endorser  merely,  evidence  tending  to 
show  that  the  latter  had  entered  into  an  agreement  with  the  maker, 
after  the  execution  of  the  note,  that  such  maker  should  pay  him  five 
dollars  each  week,  and  that  under  such  agreement  he  had  received  fif- 
teen dollars,  is  admissible,  not  for  the  purpose  of  charginj?  the  de- 
fendant with  the  money  received,  but  as  an  admission  by  conduct.    /6, 

17.  Same. — The  fact  that  an  endorser  of  a  promissory  note  received  monev 
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from  the  principal  to  apply  on  the  note  is  not  of  itself  sufficient  to 
entitle  one  who  signs  as  maker  to  contribution.  The  endorser  i»i 
bound  to  apply  the  money  so  received  to  a  reduction  of  the  debt,  but 
his  position  is  not  thereby  changed  to  that  of  a  co-surety.  76. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

See  Execution. 

PROMISSORY  NOTE. 

See  Dbcedents*  Estates,  1 ;  F&aud;  Judciment,  4,  5, 11, 16;  Pabtneb- 

ship;  Payment;  Principal  and  Surety. 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  22,  40  to  42. 

QUIETING  TITLE. 

See  Advancement ;  Conveyance;  Deed;  Hi-sband  andWite,  3;  New 
Trial,  5 ;  Real  Estate,  1 ;  Statute  of  Limitations. 

1.  Ouardian's  Sale.  —  Ejectment. —  Foi-mer  Adjudication. — PUading. — To  a 
complaint  by  the  heirs  of  W.  against  the  remote  grantees  of  R.  to  quiet 
title  to  real  estate,  an  answer  setting  up  a  judgment  rendered  in  an 
action  prosecuted  in  his  lifetime  by  W.  against  R.,  then  in  possession 
and  claiming  title  through  a  sale  made  upon  petition  of  the  guardian 
of  W.,  for  the  recovery  of  the  land,  wherein  It  was  decreed  that  W. 
was  not  the  owner  and  was  not  entitled  to  the  possession  thereof,  is 
good.  Walker  v.  HiU,  SSS 

2.  Chmplaint, — Necessary  AUegations. — A  complaint  to  quiet  title  must 
show,  either  by  direct  averment  or  by  the  statement  of  facts  from 
which  the  inference  necessarily  arises,  that  the  defendant's  claim  is 
adverse,  or  unfounded,  and  a  cloud  upon  the  plaintiflT's  title. 

0/18  V.  Gregory,  60J^ 
QUO  WARRANTO. 

See  Office  and  Officer,  5. 

RAILROAD. 

See  Common  Carries;  Contract,  1  to  4,  7;  Evidence,  1,  2,  4;  Master. 

AND  Servant  ;  Neolioence. 

1.  Bridge  AbtuHng  on  Highway.  ^Fence.  —Slock,  —While  a  railroad  company 
is  not  required  to  fence  its  track,  or  to  maintain  cattle-phs,  at  points 
where  to  do  so  would  interfere  with  the  safety  of  its  employees  in  op- 
erating trains,  or  where  fences  or  cattle-pits  would  interfere  with  its 
rights  or  with  the  rights  of  the  public  in  travelling  or  doing  business 
with  the  company,  yet  fhe  burden  is  upon  the  company  to  show  that, 
in  constructine^  and  maintaining  a  bridge  abutting  upon  a  highway, 
it  had  adopted  all  reasonable  and  practicable  precautions  to  keep 
animals  from  entering  upon  the  bridge  fro-n  the  highway;  audit 
does  not  alter  the  case  thit  the  bridge  may  have  been  partially  in 
the  highway,  or  that  the  animal  may  have  been  struck  while  upon 
that  part  of  the  bridge  extending  into  the  highway,  on  ground  appro- 
priated by  the  company.  Cincinnati,  etc.,  R.  R,  Co,  v.  Jones,  £59 

2.  Same, ^Securely  Fenced. — Where,  in  the  absence  of  a  showing  that  it 
is  reasonably  impracticable  to  do  otherwise,  a  railroad  company  main- 
tains a  bridge  in  such  a  condition  that  animals  may  enter  upon  it 
from  a  public  highway,  thus  putting  in  jeopardy  the  safety  of  trains  as 
well  as  the  lives  of  the  animals,  the  railroad  is  not  securely  fenced.   i6. 

RAPE. 
See  Criminal  Law,  7,  8, 43. 
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RATIFICATION. 
See  Attobmet  ahd  Cllbnt,  1, 2. 

REAL  ESTTATE. 

49ee  Adyahcemevt;  Canal;  Comtbact,  5;  Convey ajice ;  Decbdbhtb' 
Ebtateb;  Deed;  Fraud;  Guardian  and  Ward;  Uushand  and 
Wife;  Judoment,  2,  9,  13;  Marbiio)  Woman;  Mischanic's  Lien ; 
MonrTGAOE;  Quieting  Title;  Suebiff's  Sale  ;  Br atut» of  Limita- 
tions; Tax  Sale;  Tru^t  and  Trustee;  Will. 

1.  Aelion  to  Beeover. — Parent  and  CkiLd. — Evidencc-^ln  an  action  by  a 
father  against  a  daughter  and  her  hunband  to  recover  poasession  of 
land  and  to  quiet  title,  the  evidence  showed,  in  subetance,  that  the 
plaintiff  wa§  the  owner  in  fee  si'sple  of  tlie  real  estate;  that  he  was 
an  old  man ;  that  he  had  proposed  to  his  daughter  that  if  she  would 
live  with  and  take  care  of  him  during  the  remainder  of  his  life,  he 
would,  at  his  death,  sive  her  all  his  property,  and  that  she  should 
have  the  use  of  all  which  he  did  not  want  to  use;  that  the  proposi- 
tion was  accepted,  and  the  daughter  and  her  family  moved  up(»ii  the 
land  and  into  the  plaintiff's  house;  that  a  deed  from  the  plaintiff 
to  his  daughter  had  been  prepared  but  never  executed. 
Meld,  that  the  evidence  is  not  sufficient  to  sustain  a  judgment  for  the 
defendants.  &nor  v.  Johixon^  4^ 

"2.  Executory  Contract  to  Convey,  —  Suit  to  Enforce. — Tender  (f  Deed. — Com- 
plaint.— 'Where  the  vendor  seeks  to  enforce  an  executory  contract  for 
the  conveyance  of  land,  the  complaint  must  aver  a  tender  of  a  suffi- 
cient warranty  deed,  and  the  tender  must  be  kept  good  by  bringing 
the  instrument  into  court,  or  by  an  averment  of  a  readiness  and  will- 
ingness to  execute  a  deed  that  will  vest  title  in  the  purchaser. 

Ooodicine  v.  Morey,  68 

REAL  ESTATE,  ACTION  TO  RECOVER. 

"fiee  Conveyance;  Quietino  Title,  1 ;  Real  Estate;  Statute  of  Lm- 

iTATioNs;  Trutt  and  Trustee. 

REDEMPTION. 
See  Judgment,  13;  Sheriff's  Sale,  5  to  8. 

RELEASE. 

4)ongtrwctUm  of, — Extrinnc  Evidenee."To  enable  a  court  to  construe  a  release 
from  the  stand-point  occupied  by  the  parties,  extrinsic  evidence  is  ad- 
missible to  explain  the  circumstances  under  which  it  was  executed, 
and  the  nature  of  the  transaction  to  which  it  was  designed  to  apply. 
The  particular  purpose  for  which  it  was  executed  ought  to  be  kept  in 
view,  and  where  only  general  words  are  used  they  are  to  be  constroed 
most  strongly  against  the  party  executing  the  release.  EameY.  Band^  206 

REMEDIES. 
See  Appeal,  6. 

JAmoruseption  of  Party.— A  party  who  imagines  he  has  two  or  more  reme- 
dies, or  who  misconceives  his  rights,  is  not  to  be  deprived  of  all  rem- 
edy, because  he  first  tries  a  wrong  one,  which  is  not  inconsistent  with 
the  true  and  effectual  remedy  which  he  should  have  pursued  in  the 
first  instance.  Bunch  v.  Grace,  SSI 

RENTS  AND  PROFITS. 
See  Sheriff's  Sale,  5  to  8. 

REPEAL  OF  STATUTE. 

9Bee  Constitutional  Law;  Gravel  Roaj>,  6;  State  UNXVEBarrr;  Stat- 
ute, 2  to  6. 
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RESPONDEAT  SUPEKIOK. 
fiee  County,  1 ;  Gravel  Ho  ad,  10. 

REVIEW  OF  JUDGMENT. 
See  Appeal,  d,  6. 

RULES  OF  COURT. 
See  SuPBEME  Court,  9. 

SALE. 

See  Cobpobation;  Dbcedents'  Estates,  2,  3;  Guabdian  and  Ward; 
Judgment,  9, 13;  Sheriff's  SAiiE;  Statute  of  Limitations;  Tax 
Sale. 

SCHOOL  FUND  MORTGAGE. 

See  MoRTQAQE,  2. 

SCHOOLS. 

1.  Rules  and  Begulatiom, — Power  of  School  Boards  to  AdapL— Under  the 
statutes  of  this  State,  construed  in  connection  with  the  incidental 
powers  of  corporations,  the  various  school  boards,  and  other  educa- 
tional authorities,  have  power  to  adopt  appropriate  rules  and  regula- 
tions for  the  government  of  the  schools  under  their  control. 

Fertich  v.  Michener,  47S 

2.  Same, — Method  of  Adopting  Rules, — Superintendent  or  Teacher  May  Make, 
— It  is  not  necessary  that  all  rules  fur  the  discipline  and  government 
of  schools  shall  be  made  a  matter  of  record  by  the  school  board,  or 
that  every  act,  order  or  direction  affecting  their  management  shall  be 
authorized  or  confirmed  by  a  formal  vote;  but  any  reasonable  rule 
adopted  by  a  superintendent  or  a  teacher,  not  inconsistent  with  some 
statute  or  some  other  rule  prescribed  by  higher  authority,  is  binding 
upon  the  pupils.  lb, 

8.  Same, — City  Schools, —Authority  of  SuperintendenL — A  rule  requiring  the 
superintendent  of  city  schools  to  visit  weekly  all  the  schools  under 
his  charge,  and  to  see  that  the  best  methods  of  instruction  are  adopted, 
confers  npon  him  authority,  if  it  were  otherwise  wanting,  to  order 
and  promulgate  such  additional  reasonable  rules  as  the  best  interests 
of  the  schools  may  require-  lb, 

4.  Same. — Thrdy  Pupils, — Exclusion  from  School- Room  During  Opening  Exer- 
cises,— Reasonableness  <^  Rule, — A  rule  requirins  tardy  pupils  to  remain 
either  in  the  hall  of  the  school  building,  which  is  proviaed  with  heat, 
or  in  the  ofiSce  of  the  principal,  until  the  opening  exercises,  lasting 
from  ten  to  fifteen  minutes,  are  concluded,  m  order  that  such  exer- 
cises may  not  be  interrupted  or  disturbed,  is  in  itself  a  reasonable 
r^ulation.  lb, 

^  Same. — Enforcement  nf  Rules. — Mu.it  be  Reasonable  Under  the  CHreumstances. 
— In  the  enforcement  of  all  rules  for  the  government  of  a  school, 
due  regard  must  be  had  to  the  health,  comfort,  age,  mental  ana 
physical  condition  of  the  pupils,  and  to  the  circumstances  attending 
each  particular  emergency,  and  the  condition  of  the  weather,  the 
infirmity  of  a  pupil,  and  the  like,  may  require  relaxation  in  their 
strict  enforcement.  lb, 

6.  Same, — Unreasonable  Enforcement  of  Reasonable  Rule, — A  school  regula- 
tion must  not  only  be  reasonable  in  itself,  but  its  enforcement  must 
also  be  reasonable  under  all  the  circumstances.  The  habit  of  locking 
the  doors  of  a  school-room  during  the  opening  exercises  is  not  an  un- 
reasonable enforcement,  under  ordinary  circumstances,  of  a  rale  re- 
qnlring  pupils  to  remain  in  the  hall  during  that  time;  but  if  the 
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weather  in  anusnallv  severe,  and  proper  steps  are  not  taken  for  the 
comfort  of  children  thus  excluded,  such  method  of  enforcement  is 
unreasonable  and  improper.  lb, 

7.  Same. — lAabUity  of  School  Officer. — Error  of  Judgment. — A  school  officer 
is  not  personally  liable  for  a  mere  mistake  of  judgment  in  the  govern- 
ment of  his  school;  but  to  create  liability  it  must  be  shown  that  he 
acted  in  the  matter  complained  of  wantonly,  wilfully  or  maliciously. 

lb. 

8.  Same. — DeUnlion  of  Pupil  After  School  Hours. — Fcdae  ImprisonmenL — The 
detention  of  a  pupil  for  a  short  time  after  school  hours,  as  a  penalty 
for  some  omission  or  misconduct,  is  one  of  the  recognized  methods 
of  enforcing  discipline  and  promoting  the  progress  of  the  pupils  in  the 
common  schools,  and  although  the  detention  be  mistaken  it  possesses 
none  of  the  elements  of  false  imprisonment,  unless  imposed  from  wan- 
ton, wilful  or  malicious  motives.  /6. 

9.  Same. — Reatonablenesa  of  Bute  a  Question  of  Law. — InstntetUm, — It  is  for 
the  court  to  determine,  as  a  matter  of  law,  whether  or  not  a  rule  is  a 
reasonable  one,  and  an  instruction  which  confounds  the  reasonable- 
ness of  the  rule  with  its  unreasonable  enforcement,  and  submits  the 
matter  of  reasonableness  to  the  jury  as  a  hypothetic  question,  depend- 
ent upon  the  existence  or  non-existence  of  certain  enumerated  facts, 
thus  making  the  question  of  validity  one  of  mixed  law  and  fact  to  be 
determined  by  the  jury,  is  erroneous.  lb, 

SECRETARY  OF  STATE. 
See  Office  and  Officer,  1,  2. 

SET-OFF. 
See  Evidence,  9 ;  Pabtnsrsmip,  2. 

SHERIFFS  SALE. 
See  Married  Woman,  7. 

1.  Void  Judgment. — Where  a  judgment  is  void  all  proceedings  thereunder^ 
including  a  sale,  are  also  void.  Ferrier  v.  Veaichman,  3S0 

2.  Same. — Sale  Made  Under  Several  JudgmentSj  Sotne  Valid  and  Some  Void. — 
A  sale  made  under  several  judgments,  some  of  which  are  void  and  the 
others  valid  and  regular,  is  nevertheless  void.  lb. 

3.  Purchasei'.— Prior  Encumbrance. — Effect  of  Payment  by  JVtrcAascr.---'Where 
the  equity  of  redemption  in  real  estate  is  sold  on  execution,  the 
purchaser  takes  the  land  charged  with  all  prior  encumbrances.  The 
amount  bid  will  be  presumed  to  be  the  price  or  value  of  the  property, 
less  the  encumbrances,  and  where  the  purchaser  obtains  title  to  the 
land,  and  subsequently  pays  off  pre-existing  liens  of  which  he  had 
notice,  he  will  not  be  permitted  to  keep  them  alive  by  having  them 
assigned  to  himself,  when  to  do  so  would  operate  as  an  injury  to  an- 
other who  has  the  right  to  have  them  treated  as  extinguisned. 

Bunch  V.  Grarc,  S52 

4.  Same. — Married  Woman. — Mortgage. — G.  purchased  at  sheriff's  sale  on 
execution  a  tract  of  land  sold  as  the  property  of  B.,  subject  to  the 
lien  of  two  prior  mortgages  executed  by  B.  and  wife.  Afterwards 
the  wife  of  B.  had  her  one-third  interest  in  the  land  set  off  to  her 
under  the  provisions  of  the  act  of  March  11,  1875.  Subsequently, 
G.'s  title  having  matured,  he  purchased  and  had  assigned  to  him  one 
of  the  prior  mortgages,  which  he  caused  to  be  foreclosed,  taking  the 
decree  m  his  own  name.  The  other  was  foreclosed,  and  the  decree 
and  judgment  purchased  by  and  assigned  to  G.  Both  decrees  ad- 
judged that  G.'s  interest  in  the  land  should  be  first  sold  for  the  pay- 
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ment  of  the  debts.    His  interest  exceeded  in  value  the  amount  of  the 
judgments. 
Heidy  that  by  the  purchase  of  the  mortgage  debts  by  .Q.,  they  were  thereby 
extinguished  as  to  Mrs.  B.,  and  no  longer  operated  as  liens  upon  her 
interest  in  the  land.  lb, 

b.   Redemption  (^  Real  E8laie.—Aet  cf  ISei.—Renis  and  Pr(^.^Judgmenl 
Debtor  Alone  Liable  for, — Under  the  redemption  law  ot  1861,  no  one 
except  the  judgment  debtor  could  be  held  liable  to  the  execution  })iir 
chaser  for  the  rents  and  profits  of  the  real  estate  during  the  year 
allowed  for  redemption.  Adama  y.  Oliddeny  oiiii 

6.  Same,— Act  of  1879, — Occupant  of  Land  Liable  for  Rente  and  Pf<^, — 
The  redemption  law  of  1879,  which  superseded  that  of  1861,  made  the 
occupant,  although  not  the  judgment  debtor,  liable  for  the  I'ents  and 
profits  of  real  estate  during  the  year  for  redemption.  Jb, 

7.  Same. — Redemption  Law  of  1881, — No  Liability  for  Rents  and  Profits  by 
VirifUcfAcL — Under  the  act  of  1881  on  tiie  subject  of  redemption, 
no  one  is  liable  to  the  execution  purchaser,  by  virtue  of  the  act  alone, 
for  the  rents  and  profits  of  real  estate  during  the  period  allowed  for 
redemption.  lb, 

S.  Same, —  Vendoi's  Lien. — Redemption  Laws  Construed.— \  vendor's  lien 
attached  to  real  estate  in  1876.  After  the  taking  efiect  of  the  redemp- 
tion law  of  1881,  the  lien  was  enforced,  and  the  real  estate  sold  by  the 
sheriff  under  the  decree  of  foreclosure.  At  the  time  of  the  fore- 
closure and  sale,  and  during  the  year  following  the  sale,  the  real 
estate  was  occupied  by  a  grantee  of  the  judgment  debtor. 
Helflf  that  such  occupant  is  not  liable  to  the  execution  purchaser  for 
the  rents  and  profits  of  the  land  during  the  year  following  the  sale, 
either  under  the  provisions  of  the  redemption  law  of  1^1  or  that 
of  1881.  lb, 

SHORT-HAND  REPORTER. 

See  Bill  of  Exgeftions,  3. 

SOLDIER'S  BOUNTY. 

1.  JUilitary  Service,— Liability  of  County. — Contract.— MutuaUty.—StaHUe  of 
Limitalions.—WheTef  during  the  late  war,  a  county  appropriated 
money  to  induce,  by  the  payment  of  bounties,  the  enlistment  of  men 
in  the  military  service  of  the  United  States  to  fill  its  quota  under  a 
call  for  additional  troops,  an  agreement  in  writing  on  the  part  of 
men  already  in  the  service,  procured  by  one  not  shown  to  have  been 
an  agent  of  the  county,  to  accept  the  offered  bounty  and  be  cred- 
ited to  such  county,  is  not  responsive  to  the  proposition  contained  in 
the  order  of  the  county  commissioners,  but  is  more  in  the  nature  of 
a  counter-proposition,  requiring  a  further  order  of  the  board  to  make 
it  binding  as  a  contract,  and  in  the  absence  of  such  further  order  the 
contract  can  not  be  deemed  one  wholly  in  writing,  and  the  six  years 
statute  of  limitations  is  a  good  defence  to  an  action  thereon. 

Roardy  etc,  v.  CrockeO,  316 

%  Samt. — CbnauienUion. — If  a  soldier  was  credited  to  a  certain  county 
at  the  time  he  was  mustered  in,  or  if  such  county  then  became  entitled 
to  have  him  so  credited,  any  subsequent  promise  made  to  him  for 
the  purpose  of  obtaining  his  consent  to  be  credited  to  that  county, 
was  witnout  consideration.  lb, 

SPECIAL  FINDING. 

1.  ExeepOon  to. — Practice, — Motion  for  New  Trial, — A  simple  exception  to  a 
finding  of  facts  does  not  raise  a  question  as  to  whether  the  finding  is  in 
accordance  with  or  contrary  to  the  evidence,  but  a  motion  for  a  new 
trial  is  necessary.  Gardner  v.  Case,  4^4 
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2.  Same, — Exception  to  Oondusiona  qf  Law. — Admistion. — An  exception  U> 
conclusions  of  law  admits,  for  the  purposes  of  the  exception,  that  the 
facts  have  been  fully  and  correctly  found.  /&. 

STATE  BOARD  OF  HEALTH. 
See  Offics  and  Officer,  1,  2. 

STATE  UNIVERSITY. 

1.  Character  cj  Corporaiion. — Endowment  FawL — Iniered. — The  State  Uni- 
versity is  not  a  public  corporation,  but  a  private,  or  at  most  a  quaxi 
public  one,  and  its  endowment  fund  is  not  embraced  by  the  phrase 
^'  public  funds"  as  used  in  section  5205,  R.  S.  1881,  fixing  the  rate  of 
interest  upon  the  latter  class  of  funds  at  eight  per  cent. 

^alty  ex  reLy  v.  Cbrr,  SS5 

2.  Same.— Repeal  ^  &atuU,— Interest  on  Public  Funds, -- Auditor  cf  Stale. — 
Section  4600,  K.  8.  1881,  requiring  the  auditor  of  state  to  loan  the 
university  fund,  for  which  provision  is  made  by  section  4595,  at  seven 
percent,  interest,  was  not  repealed  by' the  later  enactment,  section 
5205,  fixing  the  rate  of  interest  on  public  funds  at  eight  percent,  and 
repealing  *' all  acts  on  the  subject  of  interest,  including  such  as  relate 
to  interest  on  public  funds."  /6. 

STATUTE. 
See  Constitutional  Law  ;  Pleadinc;,  7. 

1.  Oonslruetum. — Forms.  —A  form  prescribed  by  statute  is  an  essential  and 
controlling  part  of  the  statute.  Orr  v.  Meek,  4^ 

2.  Refteul  by  Implication.  -  Oraxel  Road  Acts. — Separate  Systems  of  I^oeedurc — 

The  gravel  road  law  of  March  3,  1877,  was  not  repealed  by  the  act  of 
April  8, 1885,  on  the  same  subject ;  but  an  intention  being  manifested 
to  not  repeal  the  former  act,  two  systems  for  the  construction  of  gravel 
roads  and  the  making  and  collection  of  assessments  are  created. 
Devmer  v.  Simpson,  72  Ind.  435,  distinguished.     Robinson  v.  Rippey,  IIS^ 

3.  Same.Similw'ity  of  Pi-ovisions  of  Tido  Statutes. — Inconvenience. — If  an  in- 
tention to  construct  two  systems  for  the  government  of  the  same  sub- 
ject is  manilested,  the  similarity  in  the  provisions  of  the  two  statates, 
and  the  inconvenience  worked  thereby,  are  not  sufficient  to  constitute 
a  repeal  of  the  earlier  one  by  implication.  /6. 

4.  Sfune. — Later  Act  Covering  Sttme  Subject-  Hatter. —  When  Former  Act  not 
Reptinled.—The  rule  that  where  a  later  act  covers  the  whole  subject- 
matter  of  a  former  one,  and  contains  irreconcilable  provisions,  n 
repeal  will  be  implied,  fails  where  an  intention  not  to  repeal  is  man- 
ifested  and  where  both  acts  may  stand.  lb. 

5.  Same. — Incomplateness  of  Act. — Cowtritcfion. — It  is  not  a  sufficient  objec- 
tion to  an  act  that  it  is  not  in  itself  complete  in  every  part,  for  in  in- 
terpreting and  enforcing  a  statute  it  is  not  to  be  considered  alone^ 
but  as  part  of  a  system  of  law.  lb. 

6.  Construction. — Custom, — A  practical  construction  given  to  a  statote  by 
custom  is  equivalent  to  a  positive  law.        Boardy  tic,  v.  Bunlsm§y  tfs 


STATUTE  CONSTRUED. 

See  Appeal,  8  to  10;  Attorney  and  Client,  3;  Crihihax  Law,  3; 
Insurance,  7, 10;  Intoxicating  Liquor;  Sheriff's  Sale,  5  to  8; 
State  University  ;  Tax  Sale. 

STATUTE  OF  FRAUDS. 
See  Contract,  5. 
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STATUTE  OF  LIMITATIONS. 
See  QuABDiAK  and  Ward;  Soldleb's  Bounty;  Tbubt  and  Tbusteb. 

1.  Quardian*8  Sale  of  Real  Estate,— Adverse  PoisegaUm.-'JESeet'tMnt* — Qaiet- 
ing  TUle. — Where  the  purchaser  at  a  guardian's  sale,  made  in  1852, 
went  into  immediate  possession  of  the  land,  causes  of  action  for  the 
recovery  thereof  and  to  quiet  title  thereto  accrued  at  that  time,  and, 
even  if  the  sale  was  void,  adverse  possession  having  been  continu- 
ously held  by  the  purchaser  and  his  grantees,  such  causes  of  action 
are  barred.    Sections  293  and  294,  B.  S.  1881.  Walker  v.  HUL,  223 

2.  Same.—rl^isabilities. — Infancy. — Where  one  is  under  the  disability  of 
infancy  at  the  time  a  cause  of  action  in  his  favor  accrues,  the  statute 
of  limitations,  nevertheless,  begins  to  run,  and,  under  section  296, 
R.  S.  1881,  the  only  effect  of  such  disability  is  to  give  the  party,  if 
the  full  limitation  has  run  during  his  infancy,  two  years  after  reach- 
ing legal  age  within  which  he  may  sue.  lb, 

3.  Same, — Infancy  and  Coverture. — Where  the  statute  of  limitations  begins 
to  run  during  infancy,  it  is  not  impeded  by  the  subsequent  interven- 
tion of  the  disability  of  coverture,  as  one  disability  can  not  be  tacked 
to  another  to  stay  the  operation  of  the  statute.  Ih, 

4.  Ouardian*9  Salc^Legal  DwibilUy,— Under  section  293,  R.  S.  1881,  an 
action  for  the  recovery  of  real  estate  sold  by  a  guardian  or  commis- 
sioner of  a  court  must  be  commenced  within  five  years  after  the  sale 
is  confirmed ;  but  if  the  party  entitlc^i  to  maintain  the  action  is 
under  a  legal  disability,  tlien,  under  section  296,  if  the  full  period  of 
limitation  has  expired  during  the  existence  of  the  disability,  the  action 
must  be.  brought  within  two  years  after  its  removal. 

Davidson  v.  BateSf  S91 

STOCK  AND  STOCKHOLDERS. 
See  CoBFOBATiON ;  Taxes. 

STREET  RAILWAY. 
See  Nbgligence,  4  to  7. 

SUBROGATION. 
See  MoBTGAGE,  7 ;  Pbincipal  and  Agent,  1. 

SUMMONS. 
See  Cbiminal  Law,  10 ;  Nones. 

SUPREME  COURT. 

See  Appeal;  Attachment,  1 ;  Bill,  of  Exoeptionb ;  Coktznttance; 
Cbiminal  Law,  12, 13, 16, 18,  31 ;  Practice. 

1.  Inatruetims  to  Jury. — EMence  Not  in  Uecoit?.— Where  the  evidence  is 
not  in  the  record,  the  Supreme  Court  can  not  suy  that  instructions 
given  or  refused  were  erroneous.  ixw  ▼.  Deinety  4^ 

2.  Practice,— 'Appeal. — Skowing  of  Error. —  Beveraal  of  Judgment. -^Vnleaa 
the  record  affirmatively  shows  the  existence  of  error,  and  that  it  was, 
or  probably  was,  prejudicial  to  the  party  complaining,  the  judgment 
will  not  be  reversed.  Barter  v.  EUtroth,  159 

8.  Bri^,'^Mere  Restating  of  Oauses  for  New  Trial — The  mere  restatinij^  in 
a  brief  of  the  causes  assigned  for  a  new  trial  does  not  meet  the  require- 
ments of  the  rule  of  the  Supreme  Court  relatincr  to  briefs. 

Louisville,  ete.,  R.  \V.  Co.  v.  Dannegan,  179 

4.  Same. — References  to  jBerorc2.~Parties  asking  for  a  rerersal  of  a  judg- 
ment must  furnish  references  to  such  portions  of  the  record  as  will 
show  that  error  intervened  in  the  proceedings  below.  lb. 

6.  Joiftti  Assignment  €f  Error. — Suffieieney  of. — A  joint  assignment  of  errors 
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hj  two  or  more  appellants  will  not  present  any  question  for  deciaion 
unless  it  is  good  as  to  all  who  have  united  therein. 

Walker  v.  Hill,  2BS 

€.  Xav  of  Ca9e.—Deei8um  of  Supreme  Court — The  decision  of  the  Supreme 
Court  in  a  cause  remains  the  law  of  the  case  in  all  subsequent  pro- 
ceedings. CorUineninl  I  Aft  Ins.  Co.  v.  Boiuer,  26S 

7.  Aisignmeni  6}  Error.^Jovrd  Assignment,— Effect  of.-— Complaint  Good  as  to 
One  Appellant.  —  Where  a  complaint  is  good  as  to  one  appellant,  a 
joint  assignment  of  errors  will  not  prevail  against  it. 

Rogers  v.  Union  Cent.  L.  Ins.  Co.,  $4S 

8.  Instructions  to  Jury. — Applioability  to  Evidence. — Praetiee.  —  Where  the 
evidence  is  not  properly  in  the  record,  no  available  question  can  be 
predicated  upon  the  giving  or  the  refusal  to  give  instructions,  the 
correctness  of  which  depends  upon  the  facts.  l4fon  v.  Davis,  S84 

9.  Chfiorari.— Rules  o/  Trial  Owr^.— The  Supreme  Court  will  not  toke 
notice  of  the  existence  of  the  rules  of  n  trial  court  unless  they  are 
properly  in  the  record  on  appeal,  and  will  not  require  the  clerk,  by 
writ  of  certiorari,  to  certify  such  rules,  unless  embraced  in  a  bill  of 
exceptions  or  ordered  by  the  court  to  be  so  certified.    Rout  v.  Nindt,  597 

SURETY. 

See  Appeal,  11;  Attachmekt,  2  to  5;  Conveyance,  3 ;  Guaranty; 
Husband  and  Wipe;  Judgment,  lo;  Mabbied  Woman;  Mokt- 
GAGE,  4,  8 ;  Opficb  and  Officeb,  4 ;  Pbincipal  and  Surety. 

SURFACE  WATER. 
See  Nuisance. 

TAXES. 
See  Tax  Sale. 

1.  AMeitmeni  cf  National  Bank  StoeL — Riaht  <^  Owner  to  Deduct  IndAtedness, 
— The  owner  of  national  bank  stock  is  entitled  to  deduct  from  its 
value,  if  he  have  no  other  credits  from  which  the  deduction  can  be 
made,  the  amount  of  the  bona  fide  debts  owine  by  him. 

City  of  SidianapoUs  v.  Va^en,  24^ 

2.  Same. — Refusal  to  Allow  Deduction.— ErroneouM  Assessment. — Gift/. — Re- 
funding  Taxes  Erroneously  QMeeted. — Where  a  taxpaver,  in  making  his 

assessment  list  for  city  taxation,  gives  notice  of  his  indebtedness, 
but  does  not  enter  it  upon  his  list,  and  demands  of  the  assessor  the 
right  to  deduct  from  the  value  of  his  national  bank  stock  the  amount 
of  his  bona  fide  indebtedness,  which  that  officer  refuses  to  allow  on 
the  ground  that  such  deduction  is  not  authorized  by  law,  and  after- 
wards makes  a  like  demand  of  the  city  treasurer  before  paying  hia 
taxes,  which  is  also  refused,  the  assessment,  to  the  extent  of  the 
deduction  improperly  denied,  is  erroneous,  and  the  taxpayer  is  entitled 
to  have  the  excess  of  taxes  collected  refunded,  whether  paid  volun- 
tarily or  not,  and  without  appearing  before  the  board  of  equalization 
and  there  attempting  to  have  the  assessment  corrected.  lb. 

TAX  SALE. 

1.  Deed. — Permanent  Improvements.— Adverse  Tiik, — A  purchaser  of  land 
at  a  tax  sale,  who  has  received  a  tax  deed  and  taken  possession  and 
made  permanent  improvements,  but  whose  deed  is  not  effectual  to 
convey  title,  can  only  recover  for  such  improvements  as  were  made 
after  receiving  his  deed  and  before  notice  of  an  adverse  claim  to  the 
land.  Hilgenberg  v.  Rhodes,  167 

2.  Same. — Statute  Consti^ued.—  When  Recovery  Had  for  Improvements.— Bec- 
tion  253,  of  the  tax  law  of  1872,  providing  that  the  purchaser  "  shall 
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be  entitled  to  receive  what  such  improTements  are  reasonably  worthy 
to  be  assessed  on  the  trial  of  said  cause,"  does  not  fix  the  cases  in 
which  there  may  be  a  recovery,  but  only  secures  to  the  purchaser  the 
value  of  improvements  in  a  case  where  he  is  entitled  to  recover.    lb, 

8.  When  not  Void, — Lien  of  Stale. — Complaint  to  Set  Sale  Aside, — Injunction, 
— Where  a  taxpayer  has  sufficient  personal  property  to  pay  his  taxes 
at  the  time  his  land  is  sold  for  that  purpose,  the  sale  is  ineffectual  to 
convey  title,  but  it  will  transfer  to  the  purchaser  the  lien  of  the  State, 
and  is,  therefore,  not  absolutely  void ;  and  a  complaint  to  set  aside 
the  sale  and  to  enjoin  the  auditor  from  issuing  a  deed  on  that  ground 
wiU  not  lie.  Sl  Clair  v.  Mcaure.  467 

TENANCY. 

See  Husband  and  Wife;  Lease;  Mobtqaoe,  8. 

TENDEB. 
See  Beal  Estate,  2. 

TIME. 
See  Appeal^  8  to  10. 

TITLE. 
See  Adyancement;  Canal  ;  Quieting  Title  ;  Beal  Estate  ;  Tax  Sale. 

TOBT. 

See  Malicious  Pbosecution  ;  Neolioence. 

Pleading, — Complaint, — Conspiracy, — Where  two  or  more  are  sued  in  tort  for 
an  injury  to  another,  an  allegation  of  conspiracy  is  not  necessary, 
unless  the  wrong  complained  of  would  not  have  been  actionable  at 
all  but  for  the  unlawful  combination  of  several  persons. 

Jenner  v.  Carson,  6X2 
TOWN. 

1.  Ifimtetpa/  Corporaiion, — Special  Charter. —  Amendment.  —  Enlargement  of 
Jurisdiction, — Where,  prior  to  November  1, 1851,  a  municipal  corpora- 
tion was  created  and  organized  under  a  special  act,  and  such  act  was 
continued  in  force  by  the  Constitution  of  1851,  the  General  Assem- 
bly has  power,  by  special  act,  to  amend  the  act  of  incorporation,  so 
as  to  enlarge  the  jurisdiction  of  the  municipality  territorially  or  oth- 
erwise. Wiley  V.  Corporation  of  Blufion,  16X 

2.  Same, — Town  cf  Blvfflan, — Amendment  of  Charter  by  Special  Act, — Consti- 
tutional Xaw.— The  subject  of  the  act  of  February  15,  1873,  to  amend 
certain  enumerated  sections  of  the  act  of  February  12,  1851,  to  incor- 
porate the  town  of  Blufiton,  is  not  one  of  the  subjects  enumerated  in 
section  22,  of  article  4,  of  the  Constitution  of  1851,  prohibiting  the 
General  Assembly  from  passing  special  laws,  and  is  a  valid  and  con- 
stitutional exercise  of  legislative  power.  lb. 

6.  Same, — Local  and  General  Laws.— Qitesiion  for  Legislature. — It  is  for  the 
Legislature  alone  to  jud^e  whether  a  law  on  any  given  subject,  not 
enumerated  in  section  22,  of  article  4,  of  the  Constitution,  can  be 
made  applicable  and  of  uniform  operation  throughout  the  State,  aa 
required  by  section  23  of  the  same  article.  lb. 

TOWNSHIP. 
See  County. 

TBIAL. 
See  Continuance;  Mobtqage,  1. 


648  INDEX. 

TRUST  AND  TRUSTEE. 
See  Conveyance;  County,  3;  Pkincipai.  and  AoKirr,  6. 
Real  Efstate.—  DiaavovhU  of  TrwU.-^  yotice,  -Aequieneenec—AcUon  to  Rtconer. 
—Advent  Posaetsion,— Statute  of  LimiUUioiuL  -Where  a  trustee  disaToWB 
the  trust,  asserts  title  in  hiuiself,  and  holds  adverse  poesession  for 
more  tiian  twenty  years,  and  the  beneficiary,  with  notice,  acquiesces 
therein,  an  action  to  recover  the  land  il  barred.     Ward  v.  horsey,  471 

TURNPIKE. 
See  G&AVEL  Road. 

VENDOR  AND  PURCHASER. 
See  Husband  and  Wife,  2,  3 ;  Mobtoage,  6,  7 ;  Real  Ebtatb. 

VENDOR'S  LIEN. 
See  MoBTOAGE,  6,  7;  Sheriff's  Sale,  8. 

VOLUNTARY  ASSIGNMENT. 

See  ASBIGNMKNT  FOB  BENEFIT  OF  CREDITORS, 

WABASH  AND  ERIE  CANAL. 
See  Canal  ;  Lease. 

WAIVER. 
See  Appeal,  4,  6 ;  Insubance,  1 ;  Intoxicating  Liquor,  3:  Pbacticb,  2. 

WAREHOUSEMAN. 
See  Common  Carbier,  3. 

WARRANTY. 

See  Corporation. 

WAYS. 
See  Canal  ;  Gravel  Road  ;  Highway. 

WIDOW. 
See  Deckdents'  Estates,  3 ;  Will,  1,  3. 

WILL. 
See  Decedents'  Estates,  3 ;  Life  Insurance,  3. 

1.  Bequ€U  to  Wife.— Action.— Parly  in  InUre^.—Omvenion.--  Esseeuiar, — 
Where,  by  the  express  terms  of  a  will,  the  testator  gave  and  bequeathed 
all  his  personal  property,  absolutely  and  without  limitation  or  restric- 
tion, to  his  wife,  an  action  can  not  be  maintained  by  an  heir,  during 
the  lifetime  of  the  wife,  upon  the  bond  of  the  executor,  for  the  un- 
lawful conversion  by  such  executor  of  any  part  of  the  personal  estate, 
the  wife  being  the  only  party  interested,  and  she  alone  having  a  right 
to  complain  of  such  conversion.  Slate,  ex  re/.,  v.  RuKimanf  17 

2.  Charader  of  EtUnte  Taken. — Remainders. — A  remainder  will  never  be 
held  to  be  contingent  where  it  can  be  held  to  be  vested  consistently 
and  in  harmony  with  the  apparent  intention  of  the  testator. 

Davidson  v.  Batee,  S91 

3.  Samr.  -  Oon^mction.— Vested  Remainder.— Under  a  will  executed  and 
probated  in  1844,  directing  that  the  use  and  occupation  and  the  rents 
and  profits  of  certain  real  estate  should  be  allowed  or  paid  over  to 
his  wife  during  her  natural  life,  for  the  maintenance  and  support  of 
herself  and  a  minor  son,  and  that  after  the  death  of  the  wile,  and 
after  the  son  should  become  of  age,  such  real  estate  should  be  divided 
equally  among  the  testator's  children,  the  children  take  a  vested  ro- 
mainder,  subject  to  the  mother's  life-estate.  lb. 
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WITNESS. 
SeeCitiMiNALLAW,43;  Evidence;  iNSUBANCE^a;  Pasties;  Pbacticb,  1. 

1.  BeoaUing. — Diseretion  of  Trial  (hurt. — Jh-acUce, — The  recalling  of  a  wit- 
ness, after  he  has  been  examined  and  discharged,  rests  in  the  sound 
discretion  of  the  trial  court.  Neither  party  can  recall  him  for  further 
examination  as  a  matter  of  right.  The  proper  practice  is  to  first 
obtain  leave  of  the  court.  tfixon  v.  £eai^  IS? 

2.  Order  Separating  Witnesses, — Disobedience  qf  Order. — Where  there  is 
an  order  separating  the  witnesses,  a  party  can  not  be  deprived  of  the 
testimony  of  a  witness  who  has  been  present  throughout  the  trial, 
where  it  was  not  known  at  the  time  of  the  order,  either  by  the  witness 
or  the  party  calling  him,  that  his  testimony  would  be  required,  or 
where  tne  presence  of  such  witness  was  not  by  the  procurement  or 
connivance  of  such  party,  nor  attributable  to  any  fault  on  his  part 
or  that  of  his  counsel.  Siaie,  ex  rel,  v.  nomas,  51S 

WORDS  AND  PHRASES. 
See  Appeal,  3;  Bill  of  Exceptions,  1 ;  Cbi2Cinal  Law,  3, 17. 


END  OF  VOLUME  111. 


iv.  t^  -^'  ^' 


'^ 


